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PREFACE  TO  SECOND  EDITION. 


The  lapse  of  ten  years  since  this  treatise  was  written 
has  rendered  a  new  edition  necessary.  During  that  time 
1  have  examined  the  cases  that  have  been  decided  since 
the  first  edition  went  to  press,  and  have  made  such  use 
of  them  as  seemed  best  adapted  to  this  edition.  Some  of 
them  are  simply  affirmations  of  well-established  princi- 
ples of  law,  and  their  citation  would  serve  no  other  pur- 
pose than  as  cumulative  authorities  to  lists  already  too 
numerous.  Others  involve  only  questions  of  fact;  others 
still  are  based  upon  special  statutes,  but  many  which 
state  no  new  principle  of  law  yet  show  its  application  to 
some  novel  condition  of  affairs,  or  make  clear  some  rule 
on  which  courts  have  not  agreed. 

Many  new  sections  have  been  added  to  the  text;  others 
have  been  rewritten  or  enlarged,  and  ample  additions 
have  been  made  to  the  notes. 

I  have  at  all  times  kept  in  mind  the  fact  that  a  work 
intended  for  a  practicing  lawyer  should  contain  many 
different  features,  and  I  have  in  the  insertion  of  new 
matter  folio v.-ed  the  same  general  outlines  described  in 
the  original  preface  as  the  plan  of  this  treatise.  The 
enormous  number  of  new  cases  considered  has  necessi- 
tated the  extension  of  the  work  to  three  volumes. 

Special  attention  has  been  given  to  those  topics  that 
relate  particularly   to  the  form,   execution,   acknowledg- 
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ment,  delivery,  niul  registration  of  deeds,  description  of 
property  conveyed,  and  kindred  subjects  relating  to  deeds, 
considered  as  instruments  intended  to  convey  title  to 
land.  Still,  their  effect  as  executed  contracts  has  been 
exhaustively  considered.  Every  chapter  has  been  re- 
vised and  enlarged,  and  the  new  matter  inserted  has 
been  thoroughly  indexed. 

It  has  been  my  aim  to  make  this  treatise  a  practical 
exposition  of  the  law  of  real  property  and  to  treat  fully 
all  subjects  relating  to  the  transfer  of  title  to  land  by  the 
deed  or  voluntary  act  of  the  parties. 

The  favor  with  which  the  original  edition  was  received, 
while  it  demonstrated  the  necessity  for  a  work  on  the 
subject  treated,  has  been  gratifying  to  me  in  showing  that 
these  volumes  in  a  measure  supplied  the  want.  I  grate- 
fully appreciate  the  consideration  which  this  work  has 
met,  and  hope  that  the  second  edition  will  be  as  favorably 
received. 

ROBERT  T.  DEVLIN. 

Sacramento,  Cab,  Feb.  1,  1897. 


PREFACE  TO  FIRST  EDITION. 


From  the  earliest  times,  the  law  of"  the  alienation  of 
real  property  by  voluntary  transfer  has  formed,  in  every 
countr}',  an  important  branc'.i  of  jurisprudence.  At  the 
present  day  tlie  mode  of  alienation  has  been  much  sim- 
plified, but,  universally,  a  deed  is  required  for  the  con- 
veyance of  real  estate.  In  works  on  real  property  the 
subject  of  deeds  is  only  incidentally  considered,  such 
works  being  necessarily  general  in  their  character.  Sir 
Edward  Sugden,  in  England,  and  others  in  our  own  coun- 
try, have  rendered  the  profession  valuable  aid  b}-  tlie 
preparation  of  treatises  devoted  to  the  contract  of  sale, 
the  law  of  vendor  and  purchaser.  I  have  taken  up  for 
consideration  the  deed  itself,  by  which  the  title  in  fee  is 
conveyed.  Only  in  an  incidental  way  have  I  adverted  to 
the  law  of  vendor  and  purchaser.  A  glance  at  the  table 
of  cases  will  show  how  frequently  questions  relating  to 
deeds  have  come  before  the  courts,  and  it  is  believed 
that  a  treatise  devoted  exclusively  to  this  subject  will  be 
gladly  welcomed  by  the  profession,  although  some  of  its 
parts  are  considered  in  other  books. 

It  was  not  my  original  intention  to  treat  of  anything 
but  the  law  governing  the  voluntary  alienation  of  real 
property.  I  concluded,  however,  that  the  value  of  the 
treatise  would  be  enhanced  by  the  addition  of  chapters 
on  tax  deeds  and  deeds  of  sheriffs  and  constables,  and 
have  added  chapters  treating  of  these  subjects,  so  far  as 
they  can  be  said  to  be  a  part  of  the  law  of  deeds. 

I  believe  that  a  law-book,  to  be  adapted  to  practical  use, 
ought  to  be  written  with  several  different  objects  in  view. 
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It  ought,  in  the  first  place,  to  be  a  treatise,  in  the  strict 
sense  of  the  word,  in  which  legal  principles  are  an- 
nounced and  explained.  Wliere  a  divergence  of  opinion 
prevails  among  different  courts,  the  autlior  ought  to 
endeavor  to  find  the  fundamental  principle  by  which 
they  may  be  harmonized,  or  failing  in  that,  ought  to  state 
what,  after  a  careful  examination  of  the  divergent  author- 
ities, he  considers  to  be  the  correct  rule.  If  he  has  done 
his  work  faithfully,  his  view,  writing  as  he  does  from  an 
impartial  standpoint,  should  not  be  altogether  valueless. 

The  work  should  state,  also,  what  the  courts  have  de- 
cided. For,  however  illogical  the  conclusion  reached  by 
a  particular  court  may  be,  the  rule  announced  has  the 
force  of  law  in  the  Slate  in  which  the  decision  is  pro- 
nounced. There  can  seldom  be,  in  actual  practice,  much 
dispute  over  well-settled  propositions.  The  difficulty 
which  besets  a  court  in  the  decision  of  a  controversy,  or 
a  practitioner  in  giving  counsel,  is  the  application  of  a 
principle  to  a  state  of  facts.  Hence,  a  text-book  should 
not  only  state  bare  legal  propositions,  but  should  illus- 
trate them  with  instances  in  which  they  have  been  ap- 
plied. 

Then,  again,  the  multiplicity  of  reports,  and  the  diffi- 
culty, save  in  large  cities,  of  gaining  access  to  them  all, 
should  induce  an  author  to  lay  before  his  reader,  when- 
ever the  importance  of  the  principle  under  discussion  is 
sufficient  to  warrant  it,  that  part  of  the  language  of  the 
court  pertinent  to  the  point  considered,  not  only  as  an 
aid  to  the  busy  lawyer,  but  also  as  a  means  by  which  the 
writer's  conclusions  may  be  verified. 

On  this  plan,  I  have  written  this  treatise.  I  have  en- 
deavored to  state  legal  principles,  to  illustrate  them  with 
apt  cases,  and  finally,  in  proper  instances,  to  furnish  the 
reader  witli  the  words  in  which  the  courts  have  declared 
the  law.  While  endeavoring  to  lay  before  the  reader  the 
law,  as  decided  by  the  courts,  I  have  frequently,  in  at- 
tempting to  discover  the  correct  rule,  commented  upon 
conflicting  decisions.    But  such  matter  has  generally  been 
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placed  in  a  section  by  itself,  so  that  my  own  views  and 
conclusions  may  not  be  taken  as  giving  the  effect  of  the 
decisions  of  the  courts.  In  cases  of  contrariety  of  de- 
cision I  have  endeavored  to  state  correctly  both  views,  in 
order  that  if  my  own  opinion  may  not  be  acceptable,  the 
autliorities  sustaining  an  opposite  view  maybe  consulted. 

An  author  has  considerable  difficulty  in  determining 
liow  far  his  researches  should  go  in  the  multiplication  of 
authorities.  I  have  sought  to  state  fully  the  leading  prin- 
ciples of  the  law  of  deeds,  with  their  exceptions  and 
qualifications,  and  have  supported  them  with  an  abun- 
dance of  authority.  Many  cases  I  have  purposely  omitted, 
and  some,  undoubtedly,  have  escaped  my  observation. 
Perhaps  I  have  erred,  in  some  instances,  in  citing  in  sup- 
port of  generally  accepted  propositions  more  cases  than 
necessity  would  require.  But  as  the  book  is  intended  for 
use  in  every  part  of  the  United  States,  it  seemed  desir. 
able  that  it  should  contain  a  collection  of  cases  from  the 
(liferent  States.  If  the  number  be  large,  many  of  them 
will  at  least  serve  the  purpose  of  illustrating,  in  various 
ways,  the  principles  in  support  of  which  they  are  cited. 

Though  no  formal  division  has  been  made,  the  work 
consists  of  ten  parts:  Part  first,  embracing  chapters  one 
to  six,  is  devoted  to  a  consideration  of  the  general  requi- 
sites of  deeds,  including,  with  an  introductory  chapter, 
such  matters  as  the  various  kinds  of  conveyances,  what 
must  pass  by  deed,  the  parties  to  a  deed,  the  necessity  of 
a  writing  for  the  conveyance  of  real  estate,  and  the  doc- 
trine of  part  performance.  Part  second,  consisting  of 
chapter  seven,  is  taken  up  with  a  consideration  of  the 
formal  parts  of  the  deed,  treating  of  such  matters  as  the 
form  of  the  deed  generally,  the  date,  the  name  and  de- 
scription of  the  parties,  the  granting  words,  the  habendum, 
reddendum,  and  testimonium  clauses.  The  execution  of  the 
deed  constitutes  part  third,  consisting  of  chapters  eight 
to  thirteen,  in  which  part  attention  is  given  to  the  read- 
ing, signature,  seal,  and  attestation  of  the  deed,  and  its 
delivery,  either  absolutely  or  in  escrow.     In  part  fourlli, 
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consisting  of  chapters  fourteen  to  eighteen,  the  question 
of  the  execution  of  deeds  in  certain  relations  is  consid- 
ered, taking  up  the  subject  of  tlie  execution  of  deeds  by 
private  and  municipal  corporations,  execution  of  deeds 
under  powers  of  attorney,  under  powers  of  sale  in  trust 
deeds  and  mortgages,  execution  of  deeds  by  trustees  for 
sale,  and  lastly,  the  subject  of  alterations,  and  filling  up 
blanks.  Having  now  an  executed  deed,  part  fiftii,  includ- 
ing chapters  nineteen  to  twenty-two,  is  devoted  to  a 
treatment  of  the  law  of  acknowledgment  and  registration, 
and  the  notice  supplied  by  the  record.  This  concludes 
the  first  volume.  Part  sixth,  consisting  of  chapter  twen- 
ty-three, contains  a  statement  of  the  law  of  notice,  in 
general,  by  possession,  agency,  and  lis  iiendens.  Part 
seventh,  chapter  twenty-four,  treats  of  the  subject  of  the 
consideration,  and  the  various  rules  connected  with  it. 
In  part  eighth,  the  construction  of  deeds  is  considered. 
This  part,  consisting  of  chapters  twenty-five  to  thirty, 
includes  the  general  principles  of  construction,  the  law 
of  community  j^roperty  as  applicable  to  deeds,  the  law  of 
covenants,  conditions,  limitations,  reservations,  excep- 
tions, restrictions,  stipulations,  recitals,  and  description, 
and  of  a  deed  subject  to  a  mortgage.  Part  ninth,  includ- 
ing chapters  thirty-one  to  thirty -seven,  treats  of  the  ef- 
fect of  deeds,  or  of  the  transactions  resulting  in  deeds, 
embracing  such  matters  as,  whether  a  deed  absolute  in 
form  is  a  mortgage  or  not,  the  effect  of  a  deed  where  the 
grantee  does  not  pay  the  purchase  money,  the  effect  of 
the  deed  in  conveying  fixtures,  the  vendor's  lien,  and  the 
effect  of  the  deed  by  way  of  estoppel  and  merger.  This 
concludes  the  subject  of  voluntary  transfer,  and  the  tenth 
part,  consisting  of  chapters  thirty-eight  and  thirty-nine, 
is  devoted  to  a  consideration  of  deeds  made  under  author- 
ity of  law,  tax  deeds,  and  sheriffs  deeds. 

Requiring  years  for  its  preparation,  and  covering  a 
wide  field,  the  work  must  have  many  imperfections,  and 
I  shall  be  very  happy  to  receive  any  suggestions  of  inac- 
curacies or  omissions  that  may  be  observed.     If  it  shall 
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do  naught  toward  giving  a  clearer  conception  of  tlie  law 
on  the  important  subject  of  transferring  title  to  real  es- 
tate, yet  in  the  hope  that  it  may  assist  both  bench  and 
bar  by  its  arrangement  and  citation  of  authorities,  and 
by  showing  where  the  law  may  be  found,  it  is  submitted 
to  the  profession. 

ROBERT   T.  DEVLIN. 

Sacramento,  April,  1387. 
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INTRODUCTORY    CHAPTEE. 

§  1.  Introductory. 

§  2.  Historical  view. 

§  3.  Statute  of  quia  emptorea, 

§  4.  Statute  of  frauds. 

§  1.  Introductory. — A  title  is  the  means  whereby  the 
owner  of  lands  has  the  just  possession  of  his  property. 
Titidus  est  justa  causa  possidendi  id  quod  nostrum  est}  In 
the  ordinary  acceptation  of  the  term,  a  purchase  is  the 
voluntary  conversance  of  title  hy  one  living  person  to 
another.  But  in  law,  it  signifies  the  acquisition  of  title 
by  some  act  of  the  parties.  Used  in  this  sense,  it  includes 
title  b}'  deed,  title  by  matter  of  record,  and  title  by  devise.* 
The  term  "purchase"  is  employed  in  contradistinction  to 
"  descent,"  where  title  is  vested  by  operation  of  law.^  The 
general  distribution  of  title  to  land  is  into  the  heads 
enumerated,  *'  purchase"  and  "  descent."  By  some,  how- 
ever, a  less  objectionable  division  has  been  considered  to 
be  title  by  purchase  and  title  by  act  of  law,  the  latter 
including  descent,  escheat,  and  forfeiture.^  By  American 
authors  a  new  title,  unknown  in  the  common  law  of  Eng- 

'  This  is  the  definition  given  by  Sir  Edward  Coke:  Co.  Litt.  345;  2 
Blackst.  Com.  195. 

»  Greer  c.  BUmchar,  40  Cal.  194;  Litt.  §  121 ;  4  Kent's  Com.  441:  2 
Blackst.  Com.  201. 

*  "  Purchase  includes  every  mode  of  coming  to  an  estate  except 
inheritance":  Rhodes,  C.  J.,  in  Greer  t;.  Blanchar,  40  Cal.  194,  196. 

*  Hargrave's  note,  Co.  Litt.  18  b. 
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land,  has  been  added;  that  is,  title  by  execution.*  The 
present  treatise  will  be  devoted  to  a  consideration  of  the 
acquisition  and  conveN'ance  of  title  by  the  voluntary  act 
of  the  parties;  or,  in  other  words,  of  transfer  of  title  by 
deed. 

§  2.  Historical  view. — It  is  difficult  for  us  of  the 
present  day  to  conceive  that  the  power  of  alienation,  sub- 
ject to  the  modifications  and  restraints  required  by  civil 
society  or  imposed  by  civil  institutions,  is  not  a  neces- 
sary and  inseparable  incident  of  ownership.  In  fact, 
the  very  word  implies  such  a  right  of  disposition.  It 
has  been  said  that,  "  the  alienation  of  property  is  among 
the  earliest  suggestions  flowing  from  its  existence."^ 
It  appears  that  at  the  time  of  the  inhabitation  of  Eng- 
land by  the  Anglo-Saxons,  the  right  of  alienation, 
either  by  deed  or  will,  existed.^  A  distinction  was 
made,  it  is  to  be  observed,  between  hoc,  or  booivland, 
and  folcland;  the  former  being  conveyed  by  charter 
or  deed,  while  the  latter  was  conveyed  without  writing.* 

1  4  Kent's  Com.  424. 

*  The  oldest  conveyance  of  which  any  account  has  been  transmitted, 
Barrington  remarks,  was  that  of  the  cave  of  Machpelah,  from  the  sons 
of  Heth  to  Abraham.  He  quotes  from  Genesis  xxiii:  "And  the  field  of 
Ephron,  which  was  in  Machpelah,  which  was  before  Mamre,  the  field,  and 
the  cave  which  was  therein,  and  all  the  trees  that  were  in  the  field,  that 
were  in  all  the  borders  round  about,  were  made  sure  unto  Abraham": 
Barrington  on  Statutes,  4th  ed.  175. 

*  Brevity  and  simplicity  were  characteristic  of  Saxon  deeds.  The 
words  of  conveyance  were  do  et  coneedo,  dabo,  trado,  or  similar  terms, 
expressed  either  in  Latin  or  Saxon.  They  also  contained  a  considera- 
tion with  a  brief  description  of  the  premises,  following  with  the  tenure, 
ending  with  the  date,  which,  however,  in  some  cases  was  placed  at  the 
beginning.  The  introduction  of  wax  seals  dates  from  the  Norman  con- 
quest, as  the  Saxons  possessed  none:  2  Turner's  An;^. -Sax.  351,  352;  3 
Wash.  Real  Prop.  234.  As  an  instance  of  the  ordinances,  in  those 
early  times,  the  following  is  taken  from  the  Mirrour:  "None  might 
alien  but  the  fourth  part  of  his  inheritance,  without  tlie  consent  of  his 
heirs;  and  that  none  might  alien  his  lands  by  jmrchase  from  his  heirs, 
if  assigns  were  not  specified  in  the  deed  "  :  P.  11. 

*  Wright  on  Tenures,  154,  n. ;  Reeves'  History  of  the  English  Law, 
voL  I.,  1,  5,  10,  11 ;  Spelman  on  Feuds,  ch.  5;  Spnlman  on  Deecis  and 
Charters,  b.  7,  ch.  1;  2  Blackst.  Cum.  90;  4  Kent  s  Com.  442.     In  Spel- 
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Even  at  that  day,  the  riglit  of  disposition  was  subject 
to  many  restrictions.  Not,  however,  until  the  feudal 
[)olicy  had  attained  its  supremacy  throughout  Europe 
were  rigorous  restrictions  imposed  upon  the  free  aliena- 
tion of  lands.  As  the  law  of  feuds  would  not  permit 
the  vassal  to  alien  the  feud,  without  the  consent  of  the 
heirs,  even  tliough  the  lord  had  given  his  consent, 
these  restrictions  were  in  a  measure  in  favor  of  the  ten- 
ant. But  the  lord  was  considered  as  possessing  an 
abiding  interest  in  the  allegiance  of  his  vassal,  and  con- 
sequently these  restraints  arose  chiefly  from  favor  to  the 
lord.  Restraints  upon  alienation  were  gradually  eluded 
by  the  practice  of  subinfeudations.  Portions  were 
carved  out  of  the  fief,  which  were  to  be  held  of  the 
vassal,  by  his  subvassal  in  the  same  manner,  and  by 
the  same  tenure  with  which  the  vassal  held  of  the 
chief  lord  of  the  fee.  This  practice  was  encouraged  by 
the  subordinate  feudatories,  because  it  tended  to  augment 
their  power,  and  assisted,  in  part,  the  attainment  of  their 
own  inde[)endence. 

As  a  curious  incident  in  history,  it  may  be  remarked 
that  the  crusades  undoubtedly  exercised  a  potent  influ- 
ence upon  alienation  of  real  property.  Those  who 
engaged  in  these  expeditions  abandoned  their  inheri- 
tances, and  hence  they  became  objects  of  little  interest  to 
them.  In  the  reign  of  Henry  I.  a  law  was  passed,  the 
eO'ect  of  which  was  to  relax  this  restraint  as  to  purchased 
lands;  for  over  these  a  man  was  naturally  deemed  to 
possess  a  greater  power  than  over  those  transmitted  to 

man's  Glossary  it  is  said  that  bocland  was  hereditary,  and  could  not  be 
conveyed  from  the  heir  without  his  consent,  though  that  restriction  was 
finally  removed;  nor  could  it  be  devised  V)y  will.  It  was  the  folcland 
that  was  alienable  and  devisable,  and  that  possessed  the  nature  of 
allodial  i)roi)erty.  (See  tit.  Bocland  and  FoU-land.)  According  to  Mr. 
Spence, /o/c/a/(rf  was  left  by  the  Saxons  without  specific  approjiriation, 
and  subject  to  future  appropriations,  and  considere'd  as  fiscal  domains: 
Equitable  Jurisdiction  of  the  Court  of  Chancery,  I.,  8,  9.  The  same 
author  says  that  it  was  the  bocland  that  in  the  Saxon  times  was  allodial, 
and  could  bo  freely  dispo-^od  of  by  gift,  sale,  or  will:  Equitable  Juris- 
diction of  the  Court  of  Chancery,  20,  21. 
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him  by  descent.  But  there  was  a  limitation  placed  upon 
this  power,  that  he  should  not  dispose  of  the  whole  of  his 
possession  so  as  to  cause  the  complete  disinheritance  of 
his  children.  Nor  did  this  power  of  alienation  extend  to 
those  lauds  which  were  ancestral.^ 

§  3.  The  statute  of  quia  emptores,^  establishing  the 
right  of  alienation  by  the  subvassal,  and  the  statute  of 
uses,  dispensing  with  the  necessity  of  livery  of  seisin,  a 
material  part  of  the  common-law  conveyance  of  feoff- 
ment, made  or  tended  to  make  lands  freely  alienable.' 
But  anterior  to  the  passage  of  the  statute  of  frauds*  there 
was  no  law  which  rendered  necessary,  as  a  mode  of  con- 
veying lands,  a  deed  or  instrument  in  writing;'^  except- 
ing, of  course,  the  conveyance  of  interests  in  lands  which 
on  account  of  their  incorporeal  nature  could  not  be 
accompanied  by  a  formal  livery  of  seisin.  TJiese  were 
said  to  lie  in  grant  and  not  in  livery,  and  could  be  trans- 
ferred only  by  means  of  a  deed.^  Another  exception  to 
be  noted  is  in  respect  to  a  conveyance  by  bargain  and  sale, 
which  by  the  provisions  of  the  act  of  enrollment^  required 
a  deed  indented  and  enrolled.  This  statute  had  no  appli- 
cation, however,  to  those  other  deeds  which  derived  their 
operation  and  validity  from  the  statute  of  uses;  nor  did 
it  apply  to  deeds  of  feoffment.* 

»  Lombard's  Arch.  203. 

»  18  Edw.  I. 

»  2  Blackst.  Com.  289 ;  4  Kent's  Com.  444,  445 ;  3  Wash.  Beal  Prop.  553. 

*  29  Car.  II. 

'  Roberts  on  Frauds,  270;  Browne's  Stat.  Frauds,  3,  4;  Williams  on 
Real  Prop.  126. 

•  1  Wood  on  Conv.  7,  8 ;  2  Blackst.  Com.  317 ;  3  W^ash.  Real  Prop. 
553. 

'  27  Hen.  VIIT,  ch.  16. 

'  Williams  on  Real  Prop.  150.  Reeves'  History  of  the  English  Law 
contains  a  full  statement  paHsim,  of  the  progress  of  the  law  of  alienation, 
and  a  view  of  the  same  subject  ma}-  be  obtained  in  Sullivan's  Historical 
Treatise  on  the  Feudal  Laws,  §§  15,  16;  likewise  in  Dalryinple's  Essays 
on  Feudal  Property,  ch.  3.  Blackstone  treats  of  the  subject  of  alienation 
of  land  in  his  accustomed  happy  manner:  2  Blackst.  Com.  287-290. 
Reference  is  male  to  the  same  subject  in  Millar's  Historical  View  of  the 
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§  4.  Statute  of  frauds. — The  statutes  of  the  difFereut 
States  conform  to  the  English  statute  of  frauds,  differing, 
naturally,  in  a  few  minor  particulars,  but  in  all  a  writ- 
ten instrument  is  necessary  for  the  conveyance  of  land 
or  of  any  interest  in  land.  Performance  of  a  condi- 
tion in  an  agreement  does  not  operate  to  revest  the 
legal  title  in  the  grantor.  A  reconveyance  is  required, 
ami  that  can  be  enforced  only  in  equity.  Accordingly,  a 
writ  of  entry,  or  other  equivalent  real  action,  cannot  be 
maintained  against  a  tenant  who  holds  an  absolute  deed 
from  the  demandant's  or  plaintiff's  grantor,  prior  to  the 
deed  held  by  the  demandant,  although  he,  the  tenant, 
has  given  a  written  agreement,  not  under  seal,  to  recon- 
vey  to  the  grantor  on  ^performance  of  a  condition,  and 
the  condition  has  been  performed/  The  fourth  section 
of  the  statute  of  frauds  enacts  that  "  no  action  shall  bo 
brought  whereby  to  charge  any  executor  or  administrator 
upon  any  special  promise  to  answer  damages  out  of  his 
own  estate;  or  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person;  or  to  charge  any  person  upon  any 
agreement  made  in  consideration  of  marriage;  or  upon 
any  contract,  or  sale  of  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning  them,  or  upon 
any  agreement  that  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing 
and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person   thereunto   by  him    lawfully  authorized."^ 

En<;jlish  Government;  likewise  in  4  Kent's  Com.  445;  and  in  3  Wash. 
Real  Prop.  (4th  ed.)  232. 

'  Wilson  V.  Black,  104  Mass.  406.  See  also  Cranston  t'.  Crane,  97 
Mass.  459;  93  Am.  Dec.  106. 

■^  The  Civil  Code  of  California  declares:  "The  following  contracts  are 
invalid,  unless  the  same,  or  some  note  or  memorandum  thereof,  be  in 

w  riting,  and  subscribed  by  the  party  to  be  charged  or  by  his  agent 

An  agreement  for  the  leasing  for  a  longer  period  than  one  year,  or  for 
the  sale  of  real  property  or  of  an  interest  therein,  and  such  agreement, 
if  made  by  an  agent  of  the  party  sought  to  be  charged,  is  invalid,  unless 
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Owing  to  the  similarity  of  tlie  statutes  of  the  different 
States  to  the  original  act,  our  courts  adopt  the  decisions 
in  England,  respecting  its  construction,  as  good  author- 
ity.* Many  questions  as  to  what  is  to  be  deemed  a  signa- 
ture, within  the  meaning  of  the  statute,  to  what  interest 
in  land  the  statute  appplies,  and  other  cognate  questions, 
have  arisen,  attention  to  which  will  be  given  in  their 
proper  order. 

the  authority  of  the  agent  be  in  writing,  subscribed  by  the  party  sought 
to  be  charged"  :  Civ.  Code,  §  1624,  subd.  4.    A  similar  provision  is  con- 
tained also  in  the  Code  of  Civil  Proctdure,  §  1971. 
'  Bowman  v.  Conn,  8  Ind.  58. 
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§  5.  What  is  a  deed — Definitions. — The  definition 
given  by  Lord  Coke  of  a  deed,  is  "a  writing  sealed  and 
delivered  by  the  parties."^  By  another  writer  it  is  said 
"  deed  is  somewhat  used  in  jurisprudence  in  its  general 
and  vernacular  sense  of  an  act,  something  done.  More 
frequently  it  has  a  technical  meaning,  denoting,  first,  a 
written  instrument ;  and  secondly,  and  more  specifically, 
a  conveyance.  In  the  first  and  broader  of  these  mean- 
ings, deed  includes  all  varieties  of  sealed  instruments. 
Even  bonds  and  executory  contracts  under  seal  may  be 

1  Co.  Lilt.  171;  2  Blackst.  Com.  295. 
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included  by  the  term.  Still  more  clearly  may  assign- 
ments, leases,  mortgages,  and  releases.  In  the  second  and 
more  common  yet  narrower  meaning,  deed  signifies  a 
writing  under  seal  conveying  real  estate.  It  is  substan- 
tially the  same  in  extension  as  conveyance,  except  that 
conveyance  points  to  the  transaction,  the  transfer,  while 
deed  points  to  the  form  of  the  instrument."^  Although 
the  word  "deed"  in  its  largest  sense  includes  a  mortgage, 
yet  when  the  language  of  a  contract  shows  that  it  was 
employed  in  a  limited  signification,  and  as  meaning  an 
instrument  conveying  the  title  to  land,  it  will  not  be  held 
in  the  construction  of  a  contract  to  include  a  mortgage.^ 
As  tlie  term  is  commonly  used,  a  deed  may  be  defined  as 
"a  writing  under  seal  by  which  lands,  tenements,  or  here- 
ditaments are  conveyed  for  an  estate  not  less  than  a  free- 
hold."^ And  in  those  States  which  have  dispensed  with 
the  necessity  of  a  seal,  the  words  under  "  seal "  in  the 
definition  would  be  surplusage.  As,  however,  the  law 
relating  to  the  general  requisites  of  deeds,  their  execution, 
acknowledgment,  and  registration,  is  common  to  all 
instruments  or  conveyances  affecting  title  to  real  estate, 
the  word  "deed"  in  the  present  treatise,  so  far  as  these 
specified  subjects  are  concerned,  will  be  taken  in  its 
broader  and  general  sense.* 

^  A})]jott'8  Law  Diet.,  tit.  Deed. 

*  Hellman  v.  Howard,  44  Cal.  100. 
»  2  Sharswood's  Blackst.  Com.  294. 

*  An  instrument  in  writing  under  seal,  whether  it  relates  to  the  con- 
vej'ance  of  real  estate  or  to  any  other  matter,  as  for  instance  a  bond, 
single  Ijill,  agreement,  or  contract  of  any  kind,  is  as  much  a  deed  as  ia 
a  conveyance  of  real  estate:  Taylor  v.  Morton,  5  Dana,  365.  A  deed  is 
notliing  more  than  an  instrument  or  agreement  under  seal:  Master  v. 
Miller,  4  Term  Kep.  3-15.  A  deed  does  not  ex  vi  termini  mean  a  deed 
with  covenants  of  warranty,  hut  only  an  instrument  with  apt  words  con- 
voy intr  the  f>roperty  sold  :  Ketchum  v.  Everson,  13  Johns.  3)4 ;  7  Am.  Dec. 
384.  A  deed  is  a  writing  sealed  and  delivered  :  Osborne?;.  Tunis,  25  N.J.  L. 
633.  "A  writing  or  instrument  written  on  paper  or  parchment,  sealed 
and  delivered":  Jeffrey  v.  Underwood,  1  Ark.  112.  "Of  old  the  defini- 
tion of  a  deed  was  an  instrument  consisting  of  three  tilings,  viz.,  writ- 
ing, sealing,  and  delivery,  comprehending  a  bargainor  contract  between 
party  and  party,  man  or  woman"  :  Best  v.  Brown,  25  Hun,  223.  A 
written  instrument  under  seal  containing  a  contractor  agreement  which 
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§  6.  Agrcciiiciit  for  a  deed. — A  distinction  is  to  be 
drawn  between  a  deed  and  an  agreement  for  a  deed.  But 
to  determine  whether  an  instrument  which  is  capable  of 
bearing  more  than  one  construction,  or  which  is  drawn 
up  witliout  regard  to  the  usual  forms,  is  a  deed,  or  simply 
an  agreement  for  a  deed  which  a  court  may  enforce,  is 
often  a  question  of  considerable  didiculty.  Eacli  case 
must,  of  course,  depend  upon  its  owii   peculiar  circum- 

has  been  delivered  by  the  party,  to  be  bound  and  accepted  by  the 
obligee  or  covenantee:  McMurtry  v.  Brown,  6  ISfeb.  376.  Deed  is  a 
writing  on  \yA[H-'r  or  parchment,  sealed  and  delivered.  Acknowledgment 
is  not  a  necessary  part  of  the  deed:  Wood  v.  Owings,  1  Cranch,  86.  In 
Michigan,  the  word  "  deed  "  in  the  laws  relating  to  forgery,  includes  a 
mortgage:  People  v.  Caton,  25  Mich.  :!88. 

What  Constitutes  a  Deed.— The  cases  cited  below  illustrate  the  dif- 
ferent classes  of  instruments,  which  are  in  effect  a  deed; — a  deed  which 
provides  that  it  shall  take  effect  after  the  death  of  the  grantor  is  a  deed ,  not 
a  will :  Seals  v.  Pierce,  83  Ga.  787 ;  20  Am.  St.  Rep.  344 ;  Chavez  v.  Chavez, 
(Tex.  May  2,  1890),  13  S.W.  Rep.  1018;  Wilson  v.  Carrico,  140  Ind.533;  49 
Am.  St.  Rep.  213;  Rawlins  v.  McRoberts,  95  Ky.  346;  Knowlson  v. 
Fleming,  165  Pa.  St.  10;  Diefendorf  v.  Diefendorf,  56  Hun,  639;  8  N.  Y. 
Supp.  617.  An  instrument  in  the  form  of  a  deed  conveying  grantor's 
property  to  another  in  trust,  for  specified  purposes,  in  consideration  of 
one  dollar,  and,  conveying  for  a  further  consideration  of  one  dollar  to 
the  same  grantee  all  the  property  of  which  the  grantor  may  die  seised  or 
possessed,  except  certain  property  which  is  conveyed  to  other  grantees 
named  in  the  deed,  is  a  deed  and  transfers  the  title  to  such  property  to 
the  grantees  immediately:  Kyle  v.  Perdue,  87  Ala.  423.  An  instrument 
reciting  an  indebtedness,  as  a  consideration,  and  that  the  grantor  granted, 
etc.,  all  his  riglit,  etc.,  to  grantee,  certain  land  for  which  the  grantor  had 
ins-tituted  an  action,  which  was  still  pending,  and  authorizing  the  grantee 
to  prosecute  naid  action  for  liis  own  beneht  in  the  grantor's  name,  and  au- 
thorizing the  grantee  todisposeof  same,  is  a  deed :  Seeligson  v.  Siugletary, 
66  Tex.  271.    An  instrument  in  the  following  form  is  a  deed  :  "  November 

20th,  1879,  a  will  between  S.  and  L.     I, ,  have  made  agreement  with 

,  tliat  he  shall  take  care  of  me  from  this  day  to  my  death,  and  I  give 

him  all  my  goods  and  real  estate,  and  property  of  all  kinds  and  description 
that  I  own ,  excepting  $50,  which  I  give  G.   All  debts  shall  be  paid  by  said 

,  that  I  owe  (giving  a  description  of  certain  real  property) :"  Evenson 

V.  Webster,  2  S.  Dak.  382 ;  44  Am.  St.  Rep.  802.  An  instrument  provided 
that,  in  consideration  of  the  right  of  way  "granted"  by  T.  to  A.,  for  tiie 
purpose  of  building  a  railroad  truck,  it  agreed  to  pay  to  E.  T.  $200  a  year, 
for  five  years;  the  first  {)ayment  to  be  made  on  the  day  on  which  the  first 
train  passes  over  said  right  of  way.  It  was  deeided  that  the  instrument 
was  an  absolute  conveyance  of  such  right  of  way  :  Des  Moines  Co.  Agl. 
Soc.  V.  Tubbessing,  87  Iowa,  138. 
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stances,  but  we  may  state,  as  a  general  rule,  that  whether 
an  informal  instrument  purporting  to  transfer  an  interest 
in  real  estate  shall  operate  as  a  conve^'ance  of  the  title  or 
only  as  an  agrt^eraent  to  convey,  depends  not  upon  any 
particular  words  and  [)hrases,  but  on  the  intention  of  the 
parlies,  as  collected  from  the  whole  contract,  and  then,  in 
case  of  doul)t,  resort  is  to  be  had  to  the  circumstances 
attending    the  transaction.^     Thus,  where  a  father  con- 

A  prantee  indorsed  upon  a  deed  to  himself  the  following  assignment: 
"  I  ass;ip:n  the  within  to  P"liz;ibetli  Graham  for  value  received  of  her,  the 
sum  of  $1,41).':!. 33,  this  April  11,  1843,"  and  duly  sij^ned  and  acknowledged 
it.  The  assignment  was  held  to  constitute  a  conveyance  of  the  land  de- 
scribed in  the  deed:  Harlowe  v.  Hudgins,  84  Tex.  107;  31  Am.  St.  Rep. 
21.  One  E.,  in  anticipation  of  marriage,  conveyed  to  a  trustee,  certain 
stocks  and  bonds,  authorizing  the  trustee  to  collect  interest  thereon,  and 
to  pay  the  same  to  her  during  her  life,  "and  at  the  death  of  said  E.,  the 
property  hereby  conveyed  shall  pass  to  the  children  of  said  E.,  if  she 
shall  leave  any,  but  if  she  leaves  no  children,  the  same  shall  pass  to  her 
heirs  at  law,  as  though  the  same  were  real  estate."  It  was  held,  that  the 
instrument  was  an  irrevocable  trust  deed:  Claiborne  v.  Radford,  91  Va. 
527.  An  instrument  reciting  that  in  consideration  of  a  person  named, 
paying  a  mortgage  note  on  certain  property,  the  heirs  of  the  deceased 
owner  do  transfer  all  their  rights,  titles,  and  privileges  in  the  said  property 
belonging  to  tlieir  ancestor,  renouncing  all  their  interest  in  his  favor  is 
a  conveyance  of  the  property :  Warner  v.  Reddy,  46  La.  Ann.  1099. 

But  where  defendant  held  a  mortgage  on  a  lot,  and  was  in  possession 
thereof  collecting  the  rents,  with  the  consent  of  the  owner,  her  hus- 
band's brottier,  who  could  not  read  English,  and  who  was  a  nonresi- 
dent— and  where  she  prepared  a  quitclaim  deed  in  English,  without 
making  the  grantor's  wife  a  party,  though  she  knew  he  was  married,  and 
inclosed  it  in  a  letter  written  in  Swedish,  their  native  tongue,  in  which 
siie  called  it  a  power  of  attorney,  and  requested  him  to  execute  it  and  re- 
turn to  her,  saying  she  was  having  litigation  about  the  rents  and  wanted 
it  for  use  at  the  trial — it  was  held  that  the  instrument  should  not  have 
the  effect  of  a  deed  :  Shouler  v.  Bonander,  80  Mich.  531.  An  indorse- 
ment upon  a  deed,  "  I  relinquish  all  my  right  and  title  to  the  within 
deed,"  signed  by  the  grantee,  dated  and  subscribed  by  one  witness,  under 
a  law  requiring  two  witnesses  to  a  deed,  it  was  held,  did  not  operate  as  a 
reconveyance  of  the  legal  title :  Tunstall  v.  Cobb,  109  N.  C.  316.  For  a 
discussion  of  the  circumstances  under  which  an  instrument  purporting 
to  be  a  deed  may  take  effect  as  a  will,  see  section  309  and  notes,  post. 

1  Kenrick  v.  Smick,  7  Watts  &  S.  41 ;  Bell  v.  McDuflie,  71  Ga.  264; 
Seitzinger  v.  Ridgway,  4  Watts  &  S.  472;  Ogden  v.  Brown,  33  Pa.  St. 
247;  Stewart  v.  Lang,  37  Pa.  St.  201;  78  Am.  Dec.  414.  And  see,  also, 
Garver  v.  McNulty,  39  Pa.  St.  473;  Bortz  v.  Bortz,  48  Pa.  St.  382;  De- 
fraunce  v.  Brooks,  8  Watts  &  S.  67. 
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veved  land  to  his  three  sons,  who  boiitid  themselves  by  a 
writing  under  seal,  to  pay  to  their  sister  one-fourth  of  the 
value  of  the  lands,  at  that  time,  after  payment  of  the 
debts  of  their  father,  the  court  considered  the  agreement 
to  be  a  mere  covenant,  and  that  it  did  not  operate  as  a 
conveyance  to  the  sister  of  any  interest  in  the  lands/ 

§  7.  Same  continued. — The  strongest  words  of  con- 
veyance in  the  present  tense  will  not  pass  an  estate  if 
from  other  parts  of  the  instrument  a  contrary  intent  be 
apparent.^  Though  formal  and  apt  words  may  be  used 
in  a  deed,  yet,  if  it  be  apparent  from  the  other  parts  of 
the  instrument,  taken  and  compared  together,  that  all 
that  was  intended  was  a  mere  agreement  for  a  conveyance, 
the  intent  shall  prevail.^  For  illustration,  a  deed  pur- 
ported by  its  formal  commencement  to  be  only  articles  of 
agreement,  and  concluded  by  binding  the  parties  to  each 
other  in  a  penalty  for  the  performance  of  the  covenants 
and  grants  contained  in  the  deed.  It  also  contained 
words  of  bargain  and  sale,  or  an  absolute  conveyance  in 
prasseati,  to  one  of  the  parties  and  his  heirs,  but  the  court 
deemed  the  instrument  to  amount  to  no  more  than  an 
agreement   to    convey.*     An   instrument  signed   by   two 

^  Galbraith  v.  Fenton,  3  Serg.  &  R.  359.  An  indorsement  on  a  lanJ 
office  certificate  declaring  that  the  holder  thereof  has  sold  "the  within 
described  land"  to  another  is  an  agreement  to  convey:  Sayward  v. 
Gardner,  5  Wash.  St.  247.  A  Hebrew  marriage  certificate  containing  a 
contract  for  the  distribution  of  land  (donated  to  the  bride  by  a  previous 
marriage  contract)  after  the  death  of  the  parties,  and  purporting  to  be 
signed  by  the  bride,  groom,  two  witnesses,  the  rabbi  and  a  person  styl- 
ing himself  "secretary,"  cannot  convey  the  land,  for  it  does  not  purport 
to  convey  any  property  otherwise  than  by  ratifying  the  donation  pre- 
viously made:  Pluche  v.  Jones,  54  Fed.  Rep.  h6'). 

«  Williams  v.  Bentley,  27  Pa.  St.  294;  Gray  v.  Packer,  4  Watts  &  S.  17: 
See,  also,  decided  upon  the  circumstances  existing  in  each  case,  Moody 
V.  McCown,  39  Ala.  595;  Jackson  v.  Clark,  3  Johns.  424;  Doe  v.  Smith, 
6East,o30;  Atwood  v.  Cobb,  16Pick.  227;  26  Am.  Dec.  657  ;  Ives  v.  Ives, 
13  Johns.  235;  Jackson  v.  Kisselbrack,  10  Johns.  336;  6  Am.  Dec.  341. 

*  Jackson  v.  Muntcrief,  5  Wend.  23;  Stouffer  v.  Coleman,  1  Yeates, 
393;  ^'eave  i-.  Jenkins,  2  Yeates,  107;  Sherman  v.  Dill,  4  Yeates,  295;  2 
Am.  Dec.  408;  Jackson  v.  Blodgett,  16  Johns.  172. 

*  Jackson  v.  Myers,  3  Johns.  395;  3  Am.  Dec.  504.  An  instrument 
which  iu  terms  purported  to  be  a  conveyance  of  land,  but  uot  being  by 
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parties  provided  that  if  the  first  would  support  the  second 
during  her  life,  pa}'  her  debts,  and  render  her  certain 
other  services,  and  bury  her  properly  at  death,  the  first 
should  have  all  of  the  property  of  the  second  party  after 
her  death,  except  certain  furniture,  "none  of  which,"  said 
the  instrument,  "is  sold  or  contracted  away  by  these 
articles  of  agreement."  The  instrument  contained  no 
words  of  grant  or  conveyance,  and  the  court  held  it  not 
to  be  a  deed.^  To  0{)erate  as  a  deed,  while  no  prescribed 
form  is  required,  yet  the  instrument  must  be  sufficient  of 
itself  to  show  that  the  parties  intended  to  convey  the 
land."  An  agreement  for  a  future  conveyance  is  super- 
seded by  and  merged  in  the  deed  subsequently  executed 
in  pursuance  of  such  agreement.' 

§  8.  Illustratious. — Although  the  instrument  may 
contain  words  of  conveyance,  yet  if  it  shows  that  the  par- 
ties contemplate  the  execution  of  another  deed,  such 
instrument  is  not  a  conveyance.''     A  father  by  articles  of 

deed,  could  not  operate  as  such,  which  contained  a  stipulation  not  to 
disturb  the  party  intended  to  take  the  premises,  was  held  to  operate  as 
an  a<?reeinent  and  not  as  a  deed  :  Rex  v.  Ridgewell,  6  Barn.  &  0.  665;  9 
Dowl.  &  R.  678. 

»  Brewton  v.  AVatson,  67  Ala.  121. 

»  Bell  V.  McDuffie,  71  Ga.  264. 

»  Schenley  v.  Pittsburgh,  104  Pa.  St.  472. 

*  St'ikely  V.  Trout,  3  Watts,  163.  In  tliis  case  the  instrument  in 
question  was  as  follows:  "Articles  of  agreement  between  George  W. 
Trout  and  J.  Stokely,  both  of  Westmoreland  county,  and  state  of  Penn- 
sylvania; witnesseth,  that  the  said  George  W.  Trout  for  and  in  consid- 
eration of  the  sum  of  eighty-^evea  dollars  and  fifty  cents,  to  be  paid  a8 
lieretofore  mentioned,  and  as  well  as  for  and  in  consideration  of  one  dol- 
lar to  him  in  hand  paid  by  J.  Stokel)^  at  and  before  the  delivery  hereof, 
the  receipt  whereof  is  hereby  acknowledged,  have  granted,  bargained, 
sol  I,  and  aliened,  enfeoffed,  released,  and  confirmed  to  the  said  Stokely, 
his  heirs  or  assigns,  a  certain  lot  or  piece  of  ground  situated  in  the  vicin- 
ity of  Robbstown,  known  as  the  lot  or  piece  of  ground  held  formerly  by 
Dr.  H.  B.  Trout,  witli  the  api)urteriances  and  tenements  thereon 
erected,  and  do  further  assign  over  to  the  said  Stokely  the  article  of 
John  Robinson  Mason,  and  l)ind  myself,  my  heirs,  executors,  or  admin- 
istrators, to  make  to  said  Stokely,  against  the  1st  of  April,  1828,  a  more 
complete  deed  of  conveyance  for  the  same,  and  Stokely  binds  himself  to 
pay  thirty-nine  dollars  against  the  Ist  of  July  or  settle  that  amount  with 
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agreement  "  aj^reed  to  give  to"  his  two  sons,  *'  the  farm  I 
now  live  on  to  farm,  likewise  the  farming  utensils  to  en- 
able them  to  carry  on  farming  said  place  for  and  during 
my  natural  life,  and  to  have  all  the  proceeds  of  the  place 
or  what  they  raise  off  it,  and  manage  the  same  to  the 
best  advantage  for  themselves,  to  pay  all  taxes,  and  to 
have  all  they  can  make  off  it."  The  court  held  that 
there  was  not  a  word  in  the  conveyance  indicative  of  a 
present  assurance.  "  Courts,  in  my  opinion,"  said 
Thompson,  C.  J.,  "should  be  slow  to  give  the  effect  of 
absolute  conveyances  to  instruments  for  provisions  made 
between  parents  and  children,  of  the  kind  of  which  we 
are  speaking,  unless  the  intention  be  very  clear.  Such 
agreements  are  usually  fruitful  sources  of  strife,  litiga- 
tion, and  very  often  of  great  wrong  to  aged  and  feeble 
parents, and  when  held  to  be  absolute  conveyances,  it  puts 
them  entirely  at  the  mercy  sometimes  of  unwilling,  and 
often  unkind  offspring.  There  is  no  security  in  a  con- 
veyance for  such  purposes,  unless  it  be  most  distinctly  and 
expressly  so  made  to  appear  on  its  face.  If  this  were 
to  be  held  to  be  a  conveyance  of  a  life  estate  to  the  sons  as 
grantees,  the  grantor  would  be  at  their  mercy,  with  no 
security  for  maintenance  but  their  personal  covenant. 
They  might  sell  the  estate,  or  it  might  be  sold  for  their 
debts,  and  their  parents  be  made  to  become  a  public 
charge,  and  the  object  of  it  entirely  defeated.  Happily, 
as  alread}'  said,  there  are  no  words,  provisions,  or  inten- 
tion requiring  such  a  conclusion." '  In  another  case 
where  a  peculiar  instrument  was  construed,  A  had  com- 
menced a  suit  in  ejectment  and  had  entered  into  articles 
of  agreement  with  B,  which  recited  the  pendency  of  the 
suit,  and  that  he  had  given  B  a  jiower  of  attorney  to  pros- 
ecute the  suit  to  judgment,  and  then  stated  that  A  had 
agreed    to    grant,   bargain,    and    sell,  "and    thereby    did 

John   Nicholls,  and  pay  the  balance  of  forty-seven  dollars  fifty  cents 
against  the  1st  of  April,  1828.     In  testimony  whereof,  we  have  hereunto 
set  our  hands  and  seals,  Februarj'  13,  1827." 
'  Shirley  v.  Shirley,  59  Pa.  St.  267,  273. 
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grant,  bargain,  and  sell,"  the  land  which  was  the  subject 
of  litigation,  to  B  and  his  heirs.  It  was  then  said,  in  the 
articles,  thar  1*  should  prosecute  the  suit  by  virtue  of  the 
power  of  attorney  given  by  A;  that  if  he  should  be  sue- 
ces^ful  and  sliould  pay  A  a  specified  sum  of  money,  A 
should  convey  the  land  to  hi  in  in  fee;  that  B  was  to  bear 
tlie  expenses  of  the  suit,  and  if  A's  title  did  not  prevail, 
he  was  not  to  pay  the  sum  of  money  specified,  or  any 
j>art  of  it.  This  agreement  was  held  to  be  executory 
only,  and  that  by  it  A's  title  was  not  divested/  Although 
an  instrument  recites  that  an  owner  of  land  "has  granted, 
.  bargained,  and  sold  "  it,  yet  if  it  appears  from  the  whole 
instrument,  and  also  from  an  agreement  contemporane- 
ously  executed  that  the  parties  intended  to  execute  a 
title  bond  and  not  a  deed,  the  title  will  not  pass.'' 

1  .Alaus  V.  Montgomery,  11  Serg.  &  R.  329.  Said  Tilghman,  C.  J. : 
"  Now  nothing  can  be  more  clear  than  that  this  was  an  executory  agree- 
ment, notwithstanding  the  words  of  imme.liate  grant  inadvertently 
introduced.  We  must  take  the  whole  writing  into  consideration  in  order 
to  jud^'e  of  its  intent  and  operation.  To  construe  it,  as  an  immediate 
conveyance,  would  be  in  direct  contradiction  to  the  intent  of  the  parties, 
manifested  in  almost  every  line.  An  immediate  conveyance  would  dis- 
able the  plaintiff  from  recovering  this  suit,  whereas  the  intent  was  that , 
the  suit  should  he  prosecuted  to  judgment  in  the  plaintiff's  name,  and 
no  money  paid  unless  he  recovered ;  and  if  he  did  recover,  he  was  to 
execute  a  conveyance.  It  would  be  a  waste  of  time  to  multiply  words 
to  prove  the  intent  of  this  instrument." 

"  Chapman  v.  Glassell,  13  Ala.  50;  48  Am.  Dec.  41.  In  that  case  the 
title  bond  made  by  Glassell  to  Chapman  recited  that  the  "  said  Glassell, 
in  consideration  of  the  sum  of  $3,600,  the  receipt  whereof  is  thereby 
acknowleilged,  hath  this  day  granted,  bargained,  and  sold  unto  Alexan- 
der Chapman  the  following  described  tracts  of  land  [the  land  being 
described].  Now  should  the  feaid  Glassell  make  to  the  said  Alexander 
Chapman  titles  in  fee-simple  to  the  above-mentioned  tracts  of  land, 
then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
effect.  It  is  further  agreed  between  the  parties,  that  said  Glassell  shall 
make  such  titles  as  he  has  to  the  above  land."  A  writing  in  the  form : 
"This  is  to  certify  that  1  have  bargained  and  sold  the  one  equal  half  of 
lot  No.  30,  in  the  great  location  of  the  sable,  for  fourteen  shillings  per 
acre,  to  Kufus  Green,  the  interest  to  commence  from  the  Ist  July,  1792," 
was  held  to  he  a  mere  agreement  for  a  conveyance,  and  not  a  conveyance 
or  a  lease;  Jackson  v.  Clark,  3  Johns.  424.  The  fact  that  an  instrument 
states  that  wlieii  a  patent  is  obtained,  the  grantor  will  execute  to  the 
grantee  a  deed  in  fee,  with  covenants  of  warranty,  does  not  render  it  a 
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§  9.     Classirication     of     deeds    at    common   law. — At 

common  law  the  conveyances  called  original  or  primary, 
by  which  an  estate  was  first  created,  included  feoffment, 
gift,  grant,  lease,  exchange,  and  partition.  The  others, 
denominated  derivative  or  secondary,  by  which  an  estate 
originally  created  was  enlarged,  restrained,  transferred,  or 
extinguished,  comprised  release,  conlirnialion,  surrender, 
assignment  and  defeasance.^  Many  of  the  statutes  which 
declare  that  a  prescribed  form  shall  be  sufficient  to  oper- 
ate as  a  transfer  of  title  refer,  directly  or  indirectly,  to 
these  common-law  modes  of  conveyance,  as  common  and 

less  perfect  conveyance  if  it  expresses  a  consideration  and  states  that  the 
grantor  sells  and  conveys  the  land  described:  Threadgill  v.  Bickerstaff, 
7  Tex  Civ.  App.  40(5.  If  a  party  reserves  to  himself  a  power  of  sale,  on 
conditions,  yet  if  the  instrument  is  executed  and  attested  as  a  deed,  and 
conveys  real  and  personal  property,  it  is  entitled  to  be  recorded  as 
a  deed:  First  Nat.  Bank  v.  Cody,  93  Ga.  127.  But  an  instrument 
recitinj;  that  the  grantor  has  sold  and  delivered  to  the  gruntee,  his  heirs 
and  assigns  a  certain  number  of  acres  out  of  an  unpatented  survey  of  a 
larger  number,  binds  the  grantor  to  make  a  good  warranty  deed  to  the 
same.  It  is  a  bond  for  a  title  and  not  a  complete  conveyance:  Peterson 
V.  McCanley  (Tex.  Civ.  App.),  25  S.  W.  Rep.  82!3.  Where  a  son,  having  an 
undivided  interest  in  land  contingent  upon  his  father's  death,  executed 
an  instrument  reciting  that  thereby  he  did  "sell,  set  over,  transfer, 
and  assign"  all  his  interest  to  A,  and  covenanted  to  give  a  deed 
immediately  on  the  death  of  his  father,  and  the  instrument  also  assigned 
an  insurance  policy  to  A  for  the  purpose  of  securing  the  repayment  of 
the  purchase  money  paid  by  A  in  case  the  son's  title  should  fail,  it  was 
held  that  the  interest  had  the  effect  to  convey  the  son's  interest  in  the 
land :  Pickert  v.  Windecker,  73  Hun,  476.  A  grantor  executed  a  convey- 
ance reciting  that  he  desired  to  distribute  his  estate,  to  take  effect  alter 
his  death,  and  in  which  he  aliened,  sold,  and  conveyed  land  to  his 
nephews.  The  instrument  also  recited  that  it  was  to  be  recorded,  but  it 
was  not  to  take  effect  so  as  to  give  possession  until  after  the  grantor's 
death,  and  he  stipulated  that  at  his  death  whatever  per>onal  property 
remained  was  to  be  divided  between  the  nephews  mentioned.  Tlie  court 
held  the  instrument  to  be  a  deed,  and  that  the  recital  that  it  was  not  to 
take  effect  until  after  his  death  referred  to  the  possession:  Rawlings  v. 
McUoberts,  95  Ky.  346.  See,  also,  Warner  v.  Reikly,  46  La.  Ann.  1099; 
Pluche  V.  Jones,  4  C.  C,  A.  622;  2  U.  S.  App.  555;  54  Fed,  Rep.  860;  Des 
Moines  County  Agr'l  Society  v.  Tubbessing,  87  Iowa,  138;  Say  ward  v. 
Gardner,  5  Wash.  St.  247 ;  Evenson  o.  Webster,  3  S.  D.  382 ;  44  Am.  St. 
Rep.  802. 

1  2  Blackst.  Com.  310;  3  Wash.  Real  Prop.  603. 
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usual  forms.     But  as  most  of  them  have  fallen  into  disuse, 
a  very  brief  description  only  of  each  will  be  given. 

§  10.  Feoflfment.  — Feoffment  has  given  place  in  Eng- 
land to  other  modes  of  conveyance;  and  it  was  never  in 
use  to  any  considerable  extent  in  this  country.^  It  was 
defined  as  "the  gift  of  any  corporeal  hereditament  to 
another."^  It  consisted  in  a  formal  declaration  by  the 
feoffor,  that  he  gave  the  estate  to  the  feoffee,  accompanied 
by  a  public  delivery  of  the  possession  of  the  land.  This 
delivery  of  possession  was  termed  livery  of  seisin,  which 
was  "in  deed,"  when  it  took  place  on  the  land,  and  "in 
law,"  when  it  was  made  in  sight  of  the  land.'  This  mode 
of  conveyance  was  necessary  to  the  transfer  of  those 
estates  only  which  took  effect  in  possession,  and  hence,  it 
was  requisite  that  the  feoffment  and  livery  of  seisin  should 
both  occur  at  the  same  time.  The  custom  arose  even  be- 
fore the  statute  of  frauds  of  making  written  deeds,  express- 
ing the  intention  of  the  parties  and  the  terms  of  the  gift. 
These  deeds  did  not,  however,  dispense  with  the  necessity 
of  livery  of  seisin,  as  they  did  not  of  themselves  pass  the 
title,  but  were  only  evidence  of  the  transfer.* 

§  11.  Gift. —  When  an  estate  in  tail  is  created,  the 
proper  mode  of  conveyance  is  a  "gift,"  as  feoffment  is 
strictly  applied  to  the  conveyance  of  an  estate  in  fee.^ 
This  is  usiig  the  term  "gift"  in  its  strictest  sense;  for  in 
its  largest  signification,  it  includes  a  gratuitous  transfer  of 
property,  or  a  transfer  without  a  valuable  consideration.* 
Where  a  mother  made  a  deed  to  her  eight  children,  some 

1  See  Eckman  v.  Eckman.  68  Pa.  St.  460;  Perry  v.  Price,  1  Mo.  553; 
Bryan  v.  Bradley,  16  Conn.  474. 

2  2  Blackst.  Com.  310.     See  French  v.  French,  3  N.  H.  234,  260. 
»  Co.  Litt.  48  a;  2  Biackst.  Com.  815. 

*  The  possession  of  a  deed  by  one  wlio  purports  to  be  the  grantee  of 
an  estate  is  no  evidence  of  title  in  the  grantor,  unless  his  possession  at 
some  time  of  the  land  granted  or  his  ownership  is  shown  aliunde:  Smith 
V.  Lawrence,  12  .VJich.  431. 

*  2  Biackst.  Com.  316. 

*  Wood  on  Conv.  1;  Watkins  on  Conv.  (Preston's  ed.)  199.  And  see 
Piereon  v.  Armstrong,  1  Iowa,  28l';  63  Am.  Dec.  440. 
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of  whom  were  married  women,  conveying  eight-ninths  of 
two  hirge  tracts  of  land,  reserving  one-ninth  to  herself, 
and  the  deed  stated  that  it  was  made  "in  consideration  of 
the  natural  love  and  affection  which  I  have  and  bear  to 
my  said  chiMren,  and  for  the  further  sum  of  five  dollars, 
to  me  in  hand  paid  before  the  sealing  and  delivery  of 
theso  presents,"  it  was  held  that  the  deed  imported  upon 
its  face  a  gift  within  the  meaning  of  the  provisions  of  the 
constitution  and  statutes  of  California,  relating  to  the 
separate  property  of  married  women,  and  not  a  convey- 
ance for  a  pecuniary  consideration.^  Under  the  law  of 
California,  the  grantees  therefore  took  a  separate  estate. 
So,  where  a  grantor  conveyed  to  his  children  an  undivided 
interest  in  a  six-league  ranch  of  great  value,  in  consider- 
ation of  love  and  affection,  "and  in  the  further  consider- 
ation of  four  hundred  and  sixty-one  dollars,  to  him  in 
hand  paid  by  said  parties  of  the  second  part,"  it  was  held 
that  the  deed  itself,  in  connection  with  the  difference 
between  the  value  of  the  property  conveyed  and  the  small 
sum  named  as  the  consideration,  and  in  view  of  the  con- 
dition of  the  parties,  their  relations,  and  the  surrounding 
circumstances,  showed  that  the  transaction  was  a  gift, 
and  not  a  sale.'''     Where  possession  is  given  and  taken, 

'  Peck  V.  Vandenberg,  30  Cal.  11. 

2  Salmon  v.  Wilson,  41  Cal.  595.  Said  Crockett,  J.,  in  delivering  the 
opinion  of  the  court:  "It"  the  recital  of  this  paltry  money  consideration, 
so  insigniticant  as  compared  with  the  value  of  the  estate,  is  to  convert 
the  transaction  into  one  of  bargain  and  sale,  no  reason  is  perceived  why 
the  same  result  would  not  have  ensued  if  the  sum  named  had  been  one 
dollar  or  one  cent  for  each  of  tne  children,  instead  of  fifty-eight  dollars. 
The  disproportion  between  the  price  named  and  the  value  of  the  estate 
would  only  have  been  a  trifle  greater  in  the  one  case  than  in  the  other; 
but  in  either  case  it  is  so  enormously  large  as  clearly  to  indicate  that 
the  money  consideration  did  not,  in  fact,  enter  into  the  transaction  as 
one  of  its  material  elements.  It  was  clearly  the  intention  of  Bojorques 
to  donate  this  large  and  valuable  estate  to  his  children  in  equal  portions, 
and  not  to  sell  it  to  them.  Hence,  we  find  the  conveyance  to  his  mar- 
ried daughters  is  made  to  them  in  their  own  names,  excluding  their 
husbands ;  and  in  the  case  of  Theodot^ia,  she  is  named  by  her  maiden 
name,  and  her  husband  is  not  referred  to.  The  parties  to  the  deed 
must  be  presumed  to  have  known  that  under  the  law,  as  it  then  was 
and  now  is,  all  property  acquired  by  the  wite  during  the  marriage  by 
Deeds,  Vol.  I.  —  2 
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and  acts  are  performed  by  the  donee  to  carry  out  the 
gift,  it  may  be  made  by  parol.  An  equitable  title  passes, 
and  the  donees  can  obtain  a  decree  giving  them  the  legal 
title,  or  can  acquire  such  title  by  adverse  possession  for 
the  statutory  period.^  Where  both  husband  and  wife 
were  named  as  grantees  in  a  deed  reciting  the  payment 
of  a  money  consideration,  no  consideration,  however, 
having  been  paid,  and  the  evidence  showing  that  the  con- 
veyance was  intended  as  a  gift,  it  was  held  in  Texas,  that 
by  the  terms  of  the  deed,  the  gift  was  to  both  husband 
and  wife,  and  that  the  wife  obtained  an  undivided  half 
interest  as  her  separate  property.'^ 

§  12.  Grant.  —  Conveyance  by  grant  is  said  to  be 
"the  regular  method  by  the  common  law  of  transferring 
the  property  of  incorporeal  hereditaments,  or  such  things 
whereof  no  livery  can  be  had."^  But  in  England,  by  the 
Act  of  8  and  9  Vict.  106,  §  2,  corporeal  as  well  as  incor- 
poreal hereditaments  may  now  be  transferred  by  deed  of 
grant.  In  California,  as  also  in  New  York,  grant  is  used 
as  a  generic  term,  including  all  kinds  of  transfers  of  title 
to  real  estate.*     Taken  in  its  largest  sense,  grant  may  iu- 

gift,  bequest,  devise,  or  descent,  became  ber  separate  estate,  and  that 
all  acquired  otherwise  became  the  common  property  of  the  husl)and  and 
wife,  and  was  subject  to  disposition  by  the  husl)and  without  the  consent 
of  the  wife.  It  is  clear  that  Bojorques,  in  conveying  this  valuable  prop- 
erty to  his  married  daughters,  had  no  intention  to  convey  it,  practically, 
to  their  husbands,  and  particularly  in  the  case  of  Theodosia,  who  had 
been  for  some  j^ears  living  apart  from  her  husband.  But  if  we  should 
hold  that  the  insertion  in  the  deed  of  an  inconsiderable  money  consider- 
ation Vjy  the  scrivener  who  drew  it  up  had  the  effect  to  convert  the  trans- 
action into  one  of  sale,  I  am  convinced  we  wovdd  give  an  effect  to  this 
deed  which  never  entered  into  the  minds  of  the  parties  to  it  at  the  time 
it  was  made." 

*  BakersfieldTown  Hall  Association  v.  Chester,  55  Cal.  98.  See,  also, 
as  to  gifts,  Adams  v.  Lansing,  17  Cal.  629;  Barker  v.  Koneman,  13  Cal.  9. 

»  Bradley  v.  Love,  60  Tex.  472. 

*  2  Blackst.  Com.  317. 

*  Civ.  Code  Cal.  §  1053.  In  Vermont  and  New  Jersey,  it  has  a  similar 
meaning,  applying  in  the  former  to  all  conveyances  by  deed,  except 
those  of  gift,  and  in  the  latter  signifying  every  ordinary  mode  of  acquir- 
ing property  by  deed,  and  comprising  such  as  operate  by  way  of  uses:  3 
Wash.  Real  Prop.  005. 
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elude  feofTrnents,  bargains  and  sales,  gifts,  leases  in  writ- 
ing, and  perhaps  without  writing  ;  in  a  word,  it  may  be 
applicable  to  all  transfers  of  real  property.'  As  there 
could  be  no  livery  of  seisin  of  incorporeal  rights,  they 
were  said  to  lie  in  grant  and  not  in  livery.  Hence,  the 
only  method  by  which  they  could  be  conveyed  was  by  deed 
of  grant,  followed  by  delivery  of  tlie  deed  to  the  grantee.^ 

»  Ros3  V.  Adams,  28  N.  J.  L.  160,  165.  Vredenburg,  J.,  said :  *'Did  the 
le^'islature  intend  to  use  these  terms  'gift'  or  'grant'  in  tlieir  narrowest 
teclinical  sense.  I  think  not ;  but  to  embrace  in  the  terms  'gift'  and 
'grant,'  'devise'  or  'bequest,'  all  the  modes  of  acquiring  property,  except, 
perhaps,  by  descent.  Tliis  language  is  used  by  the  legislature  of  1852. 
Gift  and  grant  had  then  long  ceased  to  be  understood,  even  by  the  pro- 
fession, and  in  all  ordinary  instruments,  even  such  aa  deeds,  in  their 
ancient  technical  meaning.  In  practice  for  many  years,  females  as  well 
as  others  had  ceased  receiving  lands  by  the  strict  technical  forms  of  gift 
or  grant.  It  cannot  be  intended  that  the  legislature  meant  to  restrict 
the  rights  of  married  women  to  lands  received  in  a  mode  which  had 
fallen  into  disuse.  In  the  State  of  New  York  the  term  'grant'  had  for 
many  years  technically  as  well  as  in  common  language,  included  all 
modes  of  acquiring  lands  by  deed  or  conveyance.  It  is  true  that  this 
was  done  by  special  statute ;  but  still  this  had  only  the  more  strongly 
fixed  this  meaning  in  the  public  mind.  The  Vermont  statute  provides 
that  any  rights  in  real  estate  which  a,femme  covert  may  acquire  by  gift, 
grant,  devise,  or  inheritance  during  coverture,  shall  not  be  liable  for  the 
debts  of  the  husband.  These  words,  'gift'  or  'grant,'  came  up  for  con- 
struction in  the  case  of  Peck  v.  AValton,  26  Vt.  85,  wherein  Eedfield, 
Chief  Justice,  in  delivering  the  opinion  of  the  court,  says :  '  It  is 
very  apjnirent  that  the  statute  was  intended  to  embrace  all  rights  in 
real  estate  which  the  wife  shall  acquire  during  coverture.  It  would  be 
a  very  nice,  and,  as  it  seems  to  me,  a  very  unintelligible  construction  of 
this  statute  to  limit  the  word  "grant"  to  its  narrowest  technical  import. 
It  evidently  was  intended  to  apply  to  all  conveyances  by  deed  which 
were  not  gifts.'  That  case  was  like  the  present,  a  mortgage  of  the  wife's 
property  by  the  husband,  the  wife  not  joining.  In  our  statute,  by  the 
term  'grant,'  the  legislature  intended  all  the  ordinary  modes  of  acquir- 
ing property  by  deed,  whether  operating  by  force  of  the  statute  of  uses 
or  not,  that  by  long  usage  such  had  not  become  not  only  the  popular 
but  also  the  technical  meaning  of  the  term." 

'  This  for  that  matter  is  still  the  law,  as  an  easement  over  land,  or  a 
right  to  take  coal  or  timber  from  land,  can  be  conveyed  or  created  only 
by  deed:  Huff  v.  McCauley,  53  Pa.  St.  206;  91  Am.  Dec.  203;  Drake  r. 
Wells,  11  Allen,  141.  This  matter  will  be  fully  treated  in  a  subsequent 
chapter.  Where  "give  and  grant"  are  followed  by  "bargained  and  sold," 
these  words  qualify  the  moile  of  giit  and  grant,  and  as  a  result  convert 
the  conveyance  into  a  bargain  and  sale  without  its  being  a  feoffment: 
Matthews  v.  Ward's  Lessee,  JO  Gill  i!ic  J.  443. 
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§  13.  Lease. — Lease  is  a  conveyance  of  lands  and 
tenements  to  a  person  for  life,  or  years,  or  at  will,  in 
consideration  of  a  return  of  rent  or  other  recompense.^ 
In  early  times,  a  writing  was  not  necessary  for  the 
creation  of  a  lease  for  any  period.  But  an  entry  was 
necessary  for  its  perfection,  for  after  entry,  the  lessee  had 
the  capacity  to  take  a  conveyance  of  the  reversion  or  re- 
mainder, by  a  deed  simply  dispensing  with  the  ceremony 
of  livery  of  seisin.  The  old  rule  that  a  freehold  could  not 
commence  infuturo  did  not  apply  to  leases,  as  the  feudal 
seisin  of  the  land  was  not  affected  by  the  grant  of  a 
term.^ 

§  14.  Exchang'e. — An  exchange  is  a  mutual  grant  of 
equal  interests,  the  one  in  consideration  of  the  other. 
The  estates  exchanged  must  be  equal  in  quantity,  not 
necessaril}'  of  value,  for  that  is  considered  immaterial.  The 
equality  must  be  of  interest;  as  for  instance,  fee  simple  for 
fee  simple,  a  lease  of  twenty  years  for  a  lease  of  twenty 
years  and  the  like.^  At  common  law  the  exchange  was, 
perfected  by  a  natural  entry,  and  was  not  considered  com- 
plete until  then,  but  livery  of  seisin  as  such  was  not 
necessary.  The  transaction  was  not  valid  without  a  deed 
when  the  interests  exchanged  included  estates  not  in 
possession.^  Where  each  of  two  persons  owns  a  tract  of 
land  under  a  bond  for  a  title,  they  cannot,  it  is  held, 
under  the  statute  of  frauds,  exchange  the  tracts  by  sur- 
rendering possession  and  delivering  the  respective  bonds 
to  each  other.® 

'  Cruise  Dig.  tit.  Lease. 

*  "Williams  v.  Downing,  18  Pa.  St.  60.  In  that  case  there  was  an 
assignment  of  a  lease  to  commence  infuturo. 

*  Wilcox  V.  Randall,  7  Barb.  633.  Exchange  of  lands  is  a  mutual 
grant  of  equal  interests  in  lands  or  tenements,  the  one  in  exchange  of 
the  other:  Long  v.  Fuller,  21  Wis.  123. 

*  Deane's  Princ.  of  Conv.  303.  In  cases  of  this  kind  it  was  necessary 
to  use  the  word  e»".arnhium,  or  exchange.  That  the  deed  should  be  in- 
dented seems  also  to  have  been  considered  necessary :  Co.  Litt.  51 ;  3 
Wood  on  Conv.  243;  Watkins  on  Conv.  b.  2,  ch.  5 ;  Cruise  Dig.  tit.  32. 

»  Connor  v.  Tippett,  57  Miss.  594.  In  Raubitschek  v.  Blank,  80  N.  Y. 
478,  A  and  B  verbally  agreed  to  exchange  real  estate,  A  to  pay  B  five 
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§  15.  Partition. — Partition  is  a  division  of  real  estate 
made  between  joint  owners,  such  as  coparceners,  joint 
tenants,  or  tenants  in  common.  When  partition  was  made 
between  joint  tenants  or  tenants  in  common,  a  deed  was 
required,  and  in  every  case  livery  of  seisin  was  neces- 
sary.^ The  power  of  compelling  partition  is  a  branch  of 
the  jurisdiction  in  equity,  and  as  such  has  been  exercised 
in  England  since  the  time  of  Elizabeth.^  Though  it  has 
lost  its  early  incidents,  partition  is  retained  as  a  means 
of  securing  the  division  of  property;  and  in  the  United 
States,  where  the  rules  and  method  of  procedure  in  par- 
tition are  generally  provided  for  by  statute,  courts  of 
equity,  unless  the  statute  takes  away  their  power,  still 
maintain  their  original  jurisdiction  over  it.  In  one  case, 
where  it  was  contended  that  the  statute  furnished  an  ex- 
clusive remedy,  the  court  said:  "This  bill  is  in  the  form 
of  a  bill  for  a  partition,  and  it  may  be  properly  regarded 
as  a  bill  in  equity.  We  think  such  a  bill  may  be  well 
maintained.  There  are  no  negative  words  in  the  statute 
providing  for  a  partition  upon  petition,  and  the  partition  of 
real  estate  is  an  undoubted  branch  of  equity  jurisdiction. 
The  proceeding  in  equity  is  much  more  simple  and  con- 
venient than  that  provided  by  statute,  which  is  rendered 
difficult  and  annoying  by  a  great  number  of  rigid  rules 
as  to  details."* 

hundred  dollars  as  the  difference  in  value  of  the  two  tracts  of  land.  A 
gave  a  check  for  that  amount  in  payment,  and  B  signed  and  delivered  a 
receipt  for  that  amount.  In  an  action  on  the  check,  which  had  been 
lost,  there  was  parol  evidence  that  it  specified  the  lands,  the  price  of 
eai'h  piece,  and  the  amount  of  the  mortgages  to  be  executed,  but  it  did 
not  appear  that  tiie  terms  of  credit  were  specilied.  A  refused  to  enter 
into  the  written  contract,  and  stopped  payment  of  the  check.  The  court 
held,  Folger,  J.,  dissenting,  that  the  burden  was  upon  A  to  show  a  fail- 
ure of  consideration ;  that  the  receipt  and  check,  taken  togetiier,  showed 
a  giod  consideration  for  the  check,  the  contract  being  valid  under  the 
statute  of  frauds,  and  that  it  was  enforceable  in  equity  against  B. 

1  2  Blackst.  Com.  324. 

»  Story  Eq.  Juris.  ^647;  1  Wash.  Real  Prop.  677. 

»  Whitten  v.  Whitten,  36  N.  H.  326,  per  Bell,  J.  See  Patton  v.  Wag- 
ner, 19  Ark.  233;  Adams  v.  Ames  Iron  Co.,  24  Conn.  230;  Spitts  v.  AVell, 
18  Mo.  468;  Greenup  v.  Sewell,  IS  111.  53;  Welbridge  v.  Case,  2  Cart.  36. 
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§  16.  Release.  —  In  a  conveyance  by  release,  a  formal 
livery  of  seisin  Avas  not  necessary,  as  the  lessee  was  al- 
ready in  possession,  but  an  express  release  by  act  of  the 
parties  required  a  deed.^  A  release  was  used  to  add  a 
reversion  or  remainder  to  an  estate  for  life  or  for  years, 
or  to  convey  an  undivided  interest  in  land  to  a  joint 
tenant.  It  was  a  discharge  or  conveyance  of  a  man's 
right  in  lands  or  tenements  to  another  who  already  had 
an  estate  in  possession.^  As  this  mode  of  conveyance 
derived  its  force  from  the  possession  given  to  the  lessee 
under  the  statute  of  uses,  it  required  two  deeds,  a  lease 
and  a  release.'  With  the  exception  that  possession  in  the 
lessee  or  grantee  is  not  necessary,  deeds  by  release,  in 
some  respects,  resembled  our  modern  quitclaim  deeds.* 

§  17.  Confirmation.  —  A  confirmation  is  the  approba- 
tion or  consent  t,o  an  estate  already  created,  which,  as  far 
as  it  is  in  the  confirming  power,  makes  it  good  and  valid.^ 
"Confirmation  may  make  good  a  voidable  or  defeasible 
estate,  but  cannot  operate  upon  or  aid  an  estate  whicli  is 
void  in  law,  but  only  confirms  its  infirmity."®     For  this 

^  Deane  on  Conveyancing,  304. 

»  Burton  Heal  Prop.  15;  Shep.  Touch.  320;  3  Wash.  Real  Prop.  606. 

•  Until  the  passage  of  the  statute  of  7  and  8  Vic,  eh.  106,  this  was  the 
usual  mode  of  conveyance  in  England ;  but  the  statute  of  1841  disijensed 
with  tlie  necessity  of  a  formal  lease:  Williams  Real  Prop.  146;  Rogers 
V.  Eade  F.  Ins.  Co.,  9  Wend.  611,  628;  Lalor  on  Real  Estate,  249.  The 
statute  refers  to  persons  who  have  a  use  "in  fee  simple,  fee  tail,  for  a 
term  of  life,  or  for  years,"  and  provides  that  they  "shall  henceforth 
etand,  and  be  seised,  deemed,  and  adjudged,  in  lawful  seisin,  estate  and 
possession,  of  and  in  the  same."  The  statute  makes  the  interest  an  es- 
tate, without  an  actual  entry,  which  was  necessary  at  common  law: 
Burton  Real  Prop.  §  131,  p.  43,  n. 

•  See  §  27.  The  words  generally  used  in  such  a  conveyance  at  com- 
mon law  were  "remise,  release,  and  forever  quitclaim,"  similar  to  the 
language  employed  in  quitclaim  deeds:  Litt.  §445.  In  some  of  the 
States  the  only  difference  between  them  and  quitclaim  deeds  is  that  the 
latter  are  treated  as  original  conveyances :  Kerr  v.  Freeman,  33  Miss.  292 ; 
Rogers  v.  Hillhouse,  3  Conn.  398;  Hall  v.  Ashby,  9  Ohio,  96;  34  Am. 
Dec.  424 ;  Wade  v.  Howard,  6  Pick.  492.  See.  also.  Doe  v.  Reed,  5  111.  117 ; 
38  Am.  Dec.  124;  Pray  v.  Pierce,  7  Mass.  381 ;  5  Am.  Dec.  59;  Porter  v. 
Perkins,  5  Mass.  233 ;  4  Am.  Dec.  52. 

'  People  V.  Law,  34  Barb.  511. 

•  Sanderson,  C.   J.,  in  Branham  v.  San  Jose,  24  Cal.  585,  605,  who 
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reason,  where  a  municipality  had  mortgaged  its  lands, 
and  the  lands  had  been  sold  to  certain  purchasers  at  the 
foreclosure  sale,  the  court  held  that  an  agreement  between 
the  municipal  authorities  and  the  purchasers  at  the 
judicial  sale,  confirming  unto  them  all  the  rights  and 
interests  in  such  lands,  which  they  acquired  by  their 
purchase  at  the  sheriff's  sale,  and  releasing  unto  them 
all  the  right  and  title  which  the  city  then  had,  or  might 
afterwards  have  in  the  lands,  was  void,  the  original  mort- 
gage being  void,  and  conferred  upon  the  purchasers  no 
new  right/  Under  some  circumstances,  to  effectuate  the 
intention  of  the  parties,  effect  will  be  given  to  deeds  of 
eonfirniation  as  bargain  and  sale  deeds.^ 

§  18.  Void  deeds. — But  a  deed  that  is  void  for  want 
of  a  delivery,  or  through  a  mistake  in  reciting  the  name 
of  the  grantee,  cannot  be  confirmed  by  a  subsequent  deed 
given  for  that  purpose.*  If  by  reason  of  fraud  a  deed  is 
void,  it  cannot  be  made  valid  by  the  legislature  so  that  the 
rights  of  third  persons  shall  be  affected.^  If  a  second  deed 
contains  recitals  that  it  is  given  to  confirm  a  former  one 
in  which  there  were  mistakes,  and  the  first  deed  was  void, 
thus  rendering  confirmation  impossible,  the  recitals  in 
the  second  deed  may  be  considered  surplusage,  and  if  apt 
words  are  used,  it  will  be  sufficient  to  pass  the  title.* 

quoted  the  maxim,  confinnatio  est  nulla  ubi  domim  precedens  est  in- 
validum,  et  ul'i  donatio  nulla  est,  nee  valebit  confinnatio.  An  exception,  and 
perliaps  the  only  one  to  this  rule,  is  where  the  confirmation  is  the  act  of 
the  sovereign  will:  3  Com.  Dig.  139;  Blessing  v.  House,  3  Gill  &  J.  290. 

*  Branham  v.  San  Jose,  24  Cal.  585.  See  Chess  v.  Chess,  1  Pen.  &  W. 
32;  21  Am.  Dec.  350. 

'  Love  V.  Shields,  3  Yerg.  405;  Fauntleroy  t;.  Dunn,  3  Mon.  B.  594.  A 
party  must  have  knowledge  of  his  rights  to  make  a  confirmation  valid ; 
and  when  it  appears  that  there  was  fraud  in  tlie  transaction,  he  must  in 
full  cognizance  of  it  intend  to  confirm  the  transaction  to  make  his  act 
effectual:  See  Adlumt;.  Yard,  1  Rawle,  171;  IS  Am.  Dec.  (JOS;  Stroble 
V.  Smith,  8  Watts,  280. 

3  Curr  V.  Schroeder,  32  Cal.  609. 

*  Smith  V.  Morse,  2  Cal.  524.  See  Wilkinson  v.  Leland,  2  Peters,  672; 
Satterloe  v.  Matthewson,  2  Peters,  380;  Wat=on  t;.  Mercer,  8  Peters,  88. 

*  Barr  v.  Schroeder,  32  Cal.  609. 
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§  lO.  SurrtMidcr. — A  surrender  is  the  yielding  up  of  an 
estate  for  life  or  years  to  him  that  has  the  immediate  re- 
version or  remainder,  wherein  the  particular  estate  may- 
merge  or  drown  by  mutual  agreement  between  them.^  At 
common  law  a  surrender  was  of  two  sorts  ;  the  first  by  a 
surrender  in  deed  or  by  express  words  in  writing,  where 
the  words  of  the  lessee  to  the  lessor  constitute  a  sufficient 
assent  to  give  him  his  estate  back  again  ;  and  the  second 
being  a  surrender  in  law,  as  if  a  lessee  for  life  or  years 
take  a  new  lease  of  the  same  land  during  the  term,  this 
will  be  considered  a  surrender  in  law  of  the  first  lease.'^ 

§  20.  Assignment. — In  common  language  this  term 
signifies  the  transfer  of  all  kinds  of  property,  real,  per- 
sonal, and  mixed,  and  whether  the  same  be  in  possession 
or  in  action  as  a  general  assignment.  In  a  more  technical 
sense,  however,  it  is  usually  applied  to  the  transfer  of  a 
term  of  years  ;  but  it  is  more  particularly  used  to  signify 
a  transfer  of  some  particular  estate  or  interest  in  land.' 
An  assignment  at  common  law  was  understood  to  be  a 
parting  with  the  whole  property.''  When  applied  to  a  term 
of  years  it  has  the  effect  of  substituting  the  assignee  for 
the  former  lessee,  and  though  he  may  not  have  entered 
on  the  land,  of  rendering  him  at  once  liable  to  all  the 
obligations  contained  in  the  lease.^ 

§  21.  Defeasance. — A  defeasance  is  an  instrument 
which  avoids  or  defeats  the  force  or  operation  of   some 

^  Scott's  Exrs.  V.  Scott,  18  Gratt.  159.  A  surrender  of  a  lease  is  the 
yielding  up  of  the  estate  to  the  landlord  so  that  the  leasehold  interest 
becomes  extinct  by  mutual  agreement  between  the  parties:  Martin  v. 
Stearns,  52  Iowa,  347. 

*  See  Jacob's  Law  Diet.  tit.  Surrender. 

*  Ball  V.  Chadwick,  46  111.  31.  It  is  the  transferring  and  setting  over 
to  another  of  some  right,  title,  or  interest  in  things  in  which  a  th;rd 
person,  not  a  party  to  the  as.signment,  has  a  concern  and  interest :  Cowles 
V.  Rickets,  1  Iowa,  585.  Is  the  setting  over  or  transferring  the  interest 
a  man  hath  in  anything  to  another:  Perrine  v.  Little,  13  N.  J.  L.  248. 

*  Potter  V.  Holland,  4  Blatchf.210. 

*  Deane's  Princ.  of  Conv.  302.  The  idea  of  assignment  is  essentially 
that  of  a  transfer  by  one  existing  party  to  another  existing  party,  of  some 
epeciea  of  proj^erty  or  valuable  interest :  Hight  v.  Sackett,  34  K.  Y.  451. 
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other  deed;  and  that  which  in  the  same  deed  would  be 
called  condition,  is  when  found  in  another  deed  called  a  de- 
feasance. But  to  be  operative  it  must  contain  proper 
words  to  defeat  or  put  an  end  to  the  deed  of  which  it  is 
intended  to  be  a  defeasance;  as  that  it  shall  be  void  or  of 
no  force  or  effect.*  These  instruments  were  generally 
used  when  mortgages  were  made,  the  mortgagor  execut- 
ing an  absolute  deed  and  the  mortgagee  giving  back  a 
deed  of  defeasance.  But  it  is  now  the  custom  to  insert 
the  conveyance  and  all  conditions  to  which  it  is  subject 
in  the  same  instrument,  and  hence  the  use  of  deeds  of 
defeasance  as  separate  acts  has  practically  ceasfed.^ 

§  22.  Deeds  under  the  statute  of  uses. — In  addi- 
tion to  the  deeds  enumerated  as  existing  at  common  law, 
there  were  other  conveyances  which  derived  their  effect 
from  the  statute  of  uses.  These  included  bargain  and 
sale,  covenant  to  stand  seised,  and  lease  and  release. 
None  of  these  required  an  actual  livery  of  seisin,  and 
while  a  seisin  is  considered  requisite  to  make  the  con- 
veyance effectual,  the  statute  transfers  this;  that  is,  it 
executes  the  use  by  causing  the  union  of  the  legal  seisin 
with  the  equitable  use,  and  the  result  is  the  creation  of 
an  entire  legal  estate  from  the  two.^ 

§  23.  Bargain  and  sale  deeds.  —  A  bargain  and 
sale  is  a  real  contract  whereby  a  person  bargains  and 
sells  his  lands  to  another  for  a  pecuniary  condition, 
in  consequence  of  which  a  use  arises  to  the  bargainee, 
and  by  the  statute  of  uses  the  legal  estate  and  actual 
possession  are  immediately  transferred  to  the  cestui  que 
use,  without  any  entry  or  other  act  on  his  part.*  In  one  case 
it  has  been  expressed  as  "  the  transfer  and  delivery  of  per- 
sonal or  real  property  by  one  person  to  another,  in  con- 

'  Lippincott  v.  Tilton,  14  N.  J.  L.  364. 
^  Deane's  Princ.  of  Conv.  304. 
»  3  Wash.  Real  Prop.  605. 

*  Sifter  V.  Beales,  9  Serg.  &  R.  177.  The  statute  thus  dispenses  with 
the  necessity  of  livery  of  seisin :  Cheiiery  j;.  Stevens,  97  Mass.  77. 
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sideration  of  a  price  agreed  upon  between  them,  as  the  value 
of  the  property  sold."  ^  To  operate  as  a  bargain  and  sale 
deed,  a  pecuniary  consideration  is  necessary.^  And  this 
must  be  either  expressed  in  the  deed  or  proved  independ- 
ently of  it.  If  one  is  expressed,  proof  of  its  actual  payment 
is  not  required,  nor  can  it  be  controverted  by  evidence; 
and  though  the  amount  be  nominal  merely,  it  is  sufficient.' 

1  Freeman  v.  Brittin,  17  N.  J.  L.  191,  231.  "A  bargain  and  sale  ia 
when  a  recompense  is  given  by  both  parties ;  as  if  a  man  bargains  his 
land  to  another  for  money,  here  the  land  is  a  recompense  to  the  one  for 
the  money,  and  the  money  is  the  recompense  to  the  other  for  the  land ; 
and  this  is  properly  a  bargain  and  sale"  :  Sharington  v.  Shotton,  Plow. 
803.  "A  real  contract  on  a  valuable  consideration,  for  passing  or  trans- 
ferring lands  from  one  to  another"  :  Clarborne  v.  Henderson,  3  Hen.  & 
M.  349. 

»  Corwin  v.  Corwin,  6  N.  Y.  342;  57  Am.  Dec.  543;  Wood  v.  Ohapin, 
13  N.  Y.  509;  67  Am.  Dec.  62;  Cheney  v.  Watkins,  1  Har.  &  J.  527;  2 
Am.  Dec.  530.  In  Corwin  v.  Corwin,  supra,  Johnson,  J.,  speaking  for 
the  court,  said:  "  There  being  neither  delivery  of  seisin  nor  possession 
under  the  deed,  the  plaintiffs  fail  to  make  out  a  title,  unless  the  deed 
can  be  sustained  as  a  covenant  to  stand  seised.  It  cannot  operate  in 
the  first  way,  because  it  shows  no  pecuniary  consideration;  nor  in  the 
second,  because  afiinity  l)y  marriage  is  not  a  consideration  on  which  a 
covenant  to  stand  seised  can  be  maintained.  Of  course  I  do  not  speak 
of  a  deed  in  consideration  of  marriage  properly  speaking,  viz.,  of  mar- 
riage to  be  had.  This  is  a  valuable  consideration."  In  Wood  v.  Chapin, 
supra,  Denio,  C.  J.,  said:  "A  bargain  and  sale  before  the  statute  of  uses 
rested  on  the  goodness  of  the  consideration,  and  hence  it  was  that  a 
consideration  became  the  great  point  which  deeds  of  conveyance  turned, 
.which  were  invented  after  statute,  in  order  to  raise  and  convey  uses"  : 
See  Jackson  v.  Cadwell,  1  Cowen,  622,  639;  Jackson  v.  McKenny,  3 
Wend.  2  3;  20  Am.  Dec.  690. 

*  Jackson  v.  Alexander,  3  Johns.  484;  3  Am.  Dec.  517;  Wood  v. 
Chapin,  13  N.  Y.  509,  517;  67  Am.  Dec.  62;  Jackson  v.  Fish,  10  Johns. 
456;  Jackson  v.  Florence,  16  Johns.  47;  Jackson  i-.  Sebring,  16  Johns. 
615;  8  Am.  Dec.  357;  Jackson  v.  Root,  18  Johns.  60.  This  is  the  rule 
declared  in  Okison  v.  Patterson,  1  Watts  &  S.  395,  where  it  is  said :  "  To 
raise  a  use  by  a  deed  of  bargain  and  sale,  a  valuable  consideration 
must  be  expressed;  but  as  the  smallest  is  sufficient,  the  amount 
of  it  need  not  be  stated.  Thus  was  the  law  held  in  Jackson  v. 
Alexaniier,  3  Johns.  478;  3  Am.  Dec.  517;  Jackson  v.  Root,  18 
Johns.  60;  though  it  was  ruled  differently  in  Singleton  v.  Bre- 
mar,  4  McCord,  12;  17  Am.  Dec.  699;  and  though  the  point 
was  decMed  in  Jacks(jn  v.  lAlcxainJer,  by  a  divided  court,  yet 
the  masterly  opinion  of  tiie  majority,  delivered  by  Chief  Justice  Kent, 
seems  to  have  put  tiie  decision  on  unshaken  ground,  that  the  rule  re- 
quiring a  consideration  has  become  a  matter  of  senseless  form,  a  pepper- 
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But  any  consideration  tluit  is  valuable,  it  has  been  held, 
is  sufficient.^  As  to  the  form  of  conveyances  of  this 
character,  it  is  held  that  any  writing  containing  a  suffi- 
cient identification  of  the  parties,  a  proper  description  of 
the  land,  an  acknowledgment  of  a  sale  in  fee  of  the  ven- 
dor's right,  for  a  valuable  consideration,  and  that  is 
signed  and  sealed  by  the  grantor  and  duly  attested,  when 
necessary,  is  a  good  deed  of  bargain  and  sale.'' 

corn  being  sufficient;  that  where  a  sum  of  money  is  stated,  it  is  never 
a  matter  of  inquiry  whether  it  was  paid ;  and  that  since  the  substance 
is  so  entirely  gone,  the  policy  of  giving  effect  to  contracts,  requires  us  to 
construe  the  cases  which  have  modified  the  rule  with  the  utmost  liber- 
ality. By  any  other  construction,  the  omission  of  a  useless  expression 
by  the  inadvertence  or  unskillfulncHS  of  the  scrivener,  would  be  suffered 
to  destroy  many  a  title  and  defeat  many  a  fair  conveyance  for  the  sake 
of  what,  if  it  ever  had  any  good  in  it,  was  at  first  an  innovation  on  the 
common  law  borrowed  from  the  chancery  notion  of  requiring  a  con- 
sideration in  every  contract,  whether  sealed  or  not,  and  which  has 
dwindled  to  a  shadow"  :  See  Pritchard  v.  Brown,  4  N.  H.  397;  17  Am. 
Dec.  431. 

1  Jackson  v.  Leek,  19  Wend.  339;  Springs  v.  Hanks,  5  Ired.  30;  "Wood 
V.  Beach,  7  Vt.  522;  Busey  v.  Reese,  38  Md.  264.  A  consideration,  it 
has  been  held  in  Missouri,  Illinois,  and  Tennessee,  is  not  necessary: 
Perry  v.  Price,  1  Mo.  553;  Fetrow  v.  Mcrri wether,  53  111.  275;  Jackson 
V.  Dill'in,  2  Over,  261.  A  deed  that  expresses  a  pecuniary  consideration, 
and  manifestly  intends  to  transfer  in  prxsi'uti  all  the  estate  of  the 
grantor,  though  it  may  not  be  good  as  a  deed  of  lease  and  release,  nor, 
for  want  of  a  proper  consideration,  as  a  covenant  to  stand  seised  to  uses, 
will  be  considered,  notwithstanding  the  words  "remise,  release,  and 
quitclaim,"  good  as  a  deed  of  bargain  and  sale:  Lynch  v.  Livingston, 
8  Barb.  463. 

^  Chiles  V.  Conley's  Heirs,  2  Dana,  21.  In  that  case  the  conveyance 
was  in  the  following  form:  "For value  received,  I  bargain  and  sell  unto 
Arthur  Conley  my  whole  right  of  improvement  made  by  John  Brown, 
and  all  the  land  as  far  as  Thomas  Miller's  claim  interferes  with  my 
claim.  Given  under  my  hand  and  seal  this  7th  ilay  of  February,  1806. 
William  Bridges.  [Seal.]  Test.,  Thomas  Boyd,  John  Robinson."  Chief 
Justice  Robertson,  in  delivering  the  opinion  of  the  court,  remarked : 
"  The  literal  import  of  this  writing  is  that  of  an  executed  agreement 
or  a  conveyance  of  the  title  which  the  vendor  held.  It  contains  all 
the  essential  requisites  of  a  conveyance  in  fee  simple.  It  is  informal 
and  unusually  summary,  when  compared  with  the  redundant,  quaint, 
and  prolix  system  of  modern  conveyances  by  deed.  But  it  is  not 
more  laconic  or  less  comprehensive  than  the  ancient  Saxon  deeds, 
and  it  is  almost  as  formal  and  elaborate  as  the  antiquated  charters 
of  enfeoffment;  and  intleed  its  form  and  style  are,  in  some  respei'ts, 
preferable  to  the  repletion  and  repetitions  which  unnecessarily  charac- 
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§  24.  Covenant  to  stand  seised  to  uses. — This  con- 
veyance required  a  consideration  of  blood  or  marriage, 
and  was  a  covenant  by  which  a  man  seised  of  lands  cov- 
enanted in  consideration  of  blood  or  marriage  that  he 
would  stand  seised  of  the  same  to  the  use  of  his  child, 
wife,  or  kinsman,  for  life,  in  tail,  or  in  fee.'  In  New  York, 
it  is  held  that  a  consideration  of  blood  or  marriage  is 
indispensably  necessary  to  the  validity  of  a  covenant  to 
stand  seised;-  and  the  same  rule  prevails  in  New  Hamp- 
shire.^    But  in  Massachusetts  the  rule  is  established  that 

terize  and  greatly  deform  modern  deeds  of  conve5'ance.  It  is  sealed 
and  si^iifd  and  attested  properly;  it  shows  a  valuable  consideration; 
it  identifies  the  parties,  describes  the  land,  and  acknowledges  an 
absolute  executed  sale  in  fee  of  the  vendor's  right.  These  constitute  a 
deed  of  conveyance,  and  therefore,  as  this  instrument  contains  no  pro- 
vision or  intimation  to  the  contrary,  this  court  cannot  by  any  allowable 
process  of  interpretation,  give  to  it  any  other  character  or  effect  than 
those  of  a  deed  of  bartraiu  and  sale."  For  the  purpose  of  preventing 
secret  conveyances  and  to  give  the  notoriety  furnished  by  the  common- 
law  assurances,  it  was  enacted  that  conveyances  by  bargain  and  sale 
would  not  inure  to  pass  a  freehold  interest  unless  made  by  indenture 
and  enrolled  within  six  months  after  execution:   27  Hen.  VIII.  ch.  16. 

'  2  Blackst.  Com.  338.  See,  also,  Bell  v.  Scammon,  15  N.  H.  381;  41 
Am.  Dec.  706;  Rollins  v.  Riley,  44  N.  H.  9;  Cheney  v.  Watkins,  1  Har. 
&  J,  527;  2  Am.  Dec.  530.  The  statute  executes  the  use,  and  Blackstone 
remarks:  "The  party  intended  to  be  benefited  having  thus  acquired 
the  use,  is  thereby  at  once  put  into  corporeal  possession  of  the  land 
witliout  ever  seeing  it,  by  a  kind  of  parliamentary  logic:"  2  Blackst. 
Com.  3  j8. 

*  Jackson  v.  Sebring,  16  Johns.  515 ;  8  Am.  Dec.  357 ;  Jackson  v.  Cad- 
well,  1  Cowen,  622;  Jackson  i;.  Delancey,  4  Cowen,  427. 

'  French  v.  French,  3  N.  H.  234;  Underwood  v.  Campbell,  14  N.  H. 
393;  Bell  v.  Scammon,  15  N.  H.  381;  41  Am.  Dec.  706.  In  Jackson  v. 
Sebring,  16  Johns.  515,  8  Am.  Dec.  357,  the  following  language  appears: 
"A  covenant  to  stand  seised  is  a  peculiar  species  of  conveyance,  confined 
entirely  to  family  connections  and  founded  on  the  tender  considerations 
of  blood  or  marria.'e.  No  use  can  be  raised  for  any  purpose  in  favor  of 
a  person  not  within  the  influence  of  that  consideration.  Tliere  is  no 
cold,  seUish,  calculating  motive  to  contaminate  the  contract,  nor  is  the 
conveyance  to  be  profaned  by  the  footsteps  of  a  stranger."  The  Supreme 
Court  of  Massachusetts,  commenting  on  this  language,  says  in  Trafton 
V.  Hawes,  cited  in  the  following  note:  "The  law  does  indeed  recognize 
the  natural  affections,  and  the  mutual  obligation  of  support  which 
6{>ring8  from  the  family  relations,  as  affording  a  good  and  meritorious 
consideration,  sufficient  for  a  deed  of  conveyance.  But  that  a  form  of 
Conveyance  should  be  60  consecrated  by  a  mere  sentiment  that  it  cannot 
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SO  far  as  the  validity  of  a  covenant  to  stand  seised,  requir- 
ing a  consideration  of  blood  or  marriage,  is  concerned, 
the  distinction  between  tliis  conveyance  and  a  deed  of 
bargain  and  sale  is  artificial  and  constructive,  depending 
entirely  upon  the  statute  of  enrollments,  and  that  it  could 
have  no  pretext  for  a  continued  existence  where  the  pro- 
visions of  that  statute  do  not  apply.  Accordingly,  in 
that  State,  a  deed  of  land  to  take  effect  at  the  grantor's 
death,  though  there  may  be  no  relationship  between  the 
parties  by  blood  or  marriage,  will  be  held  good  as  a  cov- 
enant to  stand  seised  to  the  grantee's  use.^     Conveyances 

be  permitted  to  operate  between  any  parties  other  than  relatives,  nor 
upon  a  pecuniary  consideration,  would  be  an  anomaly  of  which  the  law 
should  not  be  suspected  upon  slight  grounds.  Upon  every  principle  of 
the  law  of  contracts,  money  is  a  sufficient  consideration  for  the  support 
of  any  contract  whatever,  so  far  as  its  validity  depends  upon  a  consider- 
ation as  such."  Emery  v.  Chase,  5  Greenl.  232;  Gault  v.  Hall,  26 
Me.  561. 

1  Tiafton  V.  Hawes,  102  Mass.  533,  3  Am.  Rop.  494,  where  Wells,  J.,  in 
delivering  the  opinion  of  the  court,  says :  "The  English  statute  of  en- 
rollments has  no  application  to  tliis  country.  In  Massachusetts,  all 
deeds  of  lands  are  required  to  be  recorded  alike.  A  deed  of  itself  im- 
ports a  consideration.  The  recital  of  a  consideration  is  conclusive  for 
the  purpose  of  supporting  the  deed  against  the  grantor  and  his  heirs. 
A  voluntary  conveyance  or  gift  to  a  stranger  is  good  against  the  grantor 
and  his  heirs.  It  is  also  good  against  a  subsequent  purchaser  for  value, 
in  the  absence  of  actual  fraud:  Beal  v.  Warren,  2  Gray,  447.  The  rea- 
Bon  for  distinguisliing  between  a  deed  of  bargain  and  sale  and  a  cov- 
enant to  stand  seised,  on  the  ground  of  the  nature  of  the  consideration, 
does  not  exist  here.  Between  the  grantor  and  his  heirs  and  the  grantee, 
in  a  controversy  respecting  the  title,  there  is  no  question  open  in  relation 
to  the  nature  or  existence  of  the  consideration,  unless  it  be  in  connection 
with  a  charge  of  fraud  in  procuring  the  execution  of  the  deed.  It  is  the' 
duty  of  the  court  to  seek  by  construction  to  maintain  rather  than  to 
defeat  the  operation  of  the  deed.  In  case  of  a  deed  to  take  effect  at  the 
decease  of  the  grantor,  there  being  nothing  to  the  contrary  in  the  stat- 
utes or  in  the  rules  of  law  applicable  to  this  commonwealth,  it  is  the 
duty  of  the  court,  in  accordance  with  the  foregoing  princii)!es  of  con- 
struction, to  give  to  the  deed  its  intended  operation  by  construing  it  as 
a  covenant  to  stand  seised  to  the  use  of  the  grantee,  according  to  the 
nature  of  tlie  use  granted.  The  deed  in  the  present  case  may  therefore 
be  properly  maintained  as  a  covenant  to  stand  seised,  notwithstanding 
the  absence  of  the  relation  of  blood  or  marriage  between  the  grantor 
and  grantee:"  See  AVelsh  v.  Foster,  12  Mass.  93;  Parker  v.  Kichols,  7 
Pick,  ill;  Gale  v.  Coburn,  18  Pick.  397;  Miller  v.  Goodwin,  8  Gray, 
542. 
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of  this  character  are  now  no  longer  used,  but  the  rules 
pertaining  to  them  are  still  retained  and  enforced  by  the 
courts  to  effectuate  the  intention  of  parties  who  attempt 
to  convey  land  by  deeds,  which  cannot  pass  title  in  the 
manner  proposed  from  their  insufliciency  under  the  law 
governing  other  forms  of  transfer.^ 

§  25.  Lease  and  release. — It  has  been  remarked,  that 
conveyances  by  bargain  and  sale  in  order  to  pass  a  free- 
hold were  required  to  be  enrolled ;  but  the  statute  of  en- 
rollments did  not  apply  to  a  bargain  and  sale  of  chattel 
interests,  either  because  they  were  not  considered  of 
sufficient  importance,  or  from  an  oversight  in  the  fram- 
ing of  the  statute.  For  the  purpose  of  avoiding  the  no- 
toriety wiiich  the  statute  was  intended  to  give,  advantage 
was  taken  of  this  omission,  to  invent  an  assurance  in 
which  enrollment  was  not  necessary.  This  assurance,  by 
lease  and  release  as  it  was  termed,  consisted  of  an  instru- 
ment dechiring  that  the  vendor  had  bargained  and  sold 
the  land,  for  a  nominal  consideration,  to  the  purchaser 
for  one  year,  to  begin  from  the  day  before  the  date  of  the 
deed,  and  of  a  second  deed,  which  followed  the  first,  re- 
leasing the  reversion  to  him.  This  put  him  into  posses- 
sion of  the  whole  estate,  and  hence  a  conveyance  of  this 
character  was  said  to  be  tantamount  to  a  feoffment.^ 
When  the  lessee  was  in  the  possession  of  the  land,  the 
remainder  of  the  estate  might  be  conveyed  to  him  with- 
out livery  of  seisin  ;  and  by  a  bargain  and  sale  for  a  valu- 
able   consideration,  a  use  was  raised    in   the    bargainee 

1  See  Exum  v.  Canty,  34  Mis3.  569;  Fisher  v.  Strickler,  10  Pa.  St.  3-48; 
61  Am.  Dec.  488;  Horton  v.  Sledge,  29  Ala.  478;  Jackson  v.  Staats,  11 
Johns.  337;  6  Am.  Dec.  376;  Barrett  v.  French,  1  Conn.  354  ;  6  Am.  Dec. 
241;  Jackson  v.  McKenny,  3  Wend.  233;  20  Am.  Dec.  690;  Van  Horn 
t;.  Harrison,  1  Dall.  137;  1  Am.  Dec.  229;  Rogers  v.  Eagle  Fire  Co.,  9 
Wend.  611;  Wall  v.  Wall,  30  Miss.  92;  64  Am.  Dec.  147;  Eckman  v. 
Eckman,  68  Fa.  St.  460;  Jackson  v.  Swart,  20  Johns.  84;  Davenport  v. 
Wynne,  6  Ired.  128;  44  Am.  Dec.  70;  Brewer  v.  Hardy,  22  Pick.  376; 
33  Am.  Dec.  747;  Chancellor  v.  Wyndham,  1  llich.  161;  42  Am.  Dec. 
411;  Bank  v.  Houseman,  6  Paige,  526;  Wallis  v.  Wailis,  4  Mass.  185;  3 
Am.  Dec.  210;  Cobb  v.  Hines,  Busb.  343;  59  Am.  Dec.  559. 

'^  Deane  on  Conveyancing,  308,  309;  Co.  Litt.270;  2  Blackst.  Com.  339. 
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which  by  the  statute  was  transferred  into  actual  posses- 
sion.* 

§  26.  Fine  and  recovery. — Another  assurance  that 
may  be  mentioned  was  that  by  line  and  recovery,  which 
was  a  method  of  barring  an  estate  tail,  and  converting  it 
into  a  fee  simple.  This  was  done  by  a  fictitious  suit  be- 
tween the  tenant  in  tail  as  defendant,  and  an  amicable 
plaintiff,  wliich  resulted  in  a  declaration  that  the  latter 
was  the  owner  in  fee  simple  of  the  land,  and  in  giving 
the  owner  full  power  of  alienation  over  it.  By  the  statute 
of  uses,  a  fine  and  recovery  might  constitute  a  conveyance 
to  uses,  if  a  declaration  to  that  effect  was  properly  made.^ 

§  27.  Quitclaim  deeds.  —  Deeds  of  this  character 
now  common  in  the  United  States,  are  similar  to  the  old 
deeds  of  release,  with  the  exception  that  the  latter  were 
effectual  at  common  law,  strictly  speaking,  only  in  favor 
of  a  person  who  had  possession  of  the  land,  or  held  some 
interest  in  it.^     A  quitclaim  deed  purports  to  release  and 

^  Until  the  Statute  of  8  and  9  Vict.  106,  the  use  of  this  form  of  convej'- 
ance  was  very  common  in  Enghmd.  In  the  United  States  its  use  has 
been  rare:  Craiij  v.  Penson,  1  Cheves,  272.  In  Lewis'  Lessee  v.  Beall,  4 
Har.  &  McH.  4S8,  tlie  point  saved  was:  ""Wiietlier  a  person  having  a 
seisin  in  law,  but  never  in  artual  possession  of  lands  in  fee,  whereof  no 
person  whatever  hath  the  actual  possession  at  the  time  of  conveyance, 
can  for  a  valuable  consideration  convey  the  same  by  lease  and  release? 
If  in  the  affirmative,  judgment  to  l)e  entered  for  the  plaintiff;  if  in  the 
negative,  for  the  defendant."  The  court  gave  judgment  on  the  point, 
and  verdict  saved  for  the  plaintiff. 

*  In  England,  this  mode  of  conveyance  no  longer  exists,  and  it  never 
obtained  to  any  degree  in  this  country :  But  see  Ricliman  v.  Lipjiincutt, 
29  N.  J.  L.  44;  McGregor  v.  Comstock,  17  N.  Y.  1G2;  Croxall  v.  Shered, 
5  Wall.  268;  Moreau  v.  Detchemendy,  18  Mo.  527;  2  Wash.  Keal  Prop. 
(4th  ed.)  423. 

*  Kyle  i\  Kavanagh,  103  Mass.  356 ;  4  Am.  Rep.  560 :  Rowe  v.  Beckett, 
SOInd.  154;  95  Am.  Dec.  676;  Ely  v.  Stannard,  44  Conn.  529;  Kerr  v. 
Freeman,  33  Miss.  292.  In  Kyle  v.  Kavanagh,  supra,  it  is  said:  "A 
deed  of  quitclaim  passes  all  the  estate  which  the  grantor  could  convey 
by  deed  of  bargain  and  sale.  If  a  grantor  has  in  fact  a  good  title,  his 
deed  of  quitclaim  conveys  his  title  and  estate  as  effectually  as  a  deed  of 
warranty.  An  agreement  or  covenant  to  convey  a  good  title,  therefore, 
does  not  necessarily  entitle  the  covenantee  to  a  warranty  deed  ;  the  right 
of  property  and  of  exclusive  possession,  which  constitutes  a  good  title, 
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quitclaim  only  whatever  interest  the  grantor  possesses 
at  the  time.  By  the  use  of  this  form  of  conveyance  he 
does  not  thereby  affirm  the  possession  of  any  title,  and 
is  not  precluded  from  subsequently  acquiring  a  valid 
title,  and  from  attempting  to  enforce  it;  and  conversely, 
a  grantee  in  a  quitclaim  deed  may  deny  that  he  received 
any  estate  by  the  deed/'  The  operative  words  of  release 
in  a  simple  quitclaim  deed  are  "remise,  release,  and  quit- 
claim"; and  when  the  words  "  bargain,  sell,  and  quit- 
claim" are  used,  their  elTect  is  not  only  to  release,  but 
also  to  transfer  whatever  interest  the  grantor  possesses  at 
the  time  of  the  execution  of  the  deed.^  In  California, 
where  a  town,  as  the  successor  in  interest  of  a  Mexican 
pueblo,  becomes  the  owner  of  the  pueblo  lands  within  the 
town  limits,  and  its  board  of   trustees  grant  a  block  of 

being  effectually  vested  in  him  by  a  deed  of  quitclaim":  Gazley  v. 
Price,  16  Johns.  267;  Ketchum  v.  Evcrson,  13  Johns.  359;  Potter  v. 
Tuttle,  22  Conn.  512.  "In  this  case,  it  should  have  been  left  to  the 
jury  to  determine  what  the  contract  between  the  parties  was,  with 
instructions  that  if  the  entire  contract  was  that  the  plaintiff  should  fiive 
the  defendant  a  good  title  by  conveyance  from  Jackson,  there  being  no 
agreement  as  to  the  form  of  the  deed,  then  the  delivery  to  the  defendant 
of  the  deed  of  quitclaim  was  a  compliance  with  the  contract  on  the  part 
of  the  plaintiff."  A  quitclahn  deed  is  as  effectual  to  convey  land  as  a 
deed  with  full  covenants:  McConnell  v.  Reed,  4  Scam.  117;  38  Am.  Dec. 
124 ;  Hamilton  v.  Doolittle,  37  111.  478. 

'  San  Francisco  v.  Lawton,  18  Cal.  465.  See,  also,  Cadiz  v.  Majors,  33 
Cal.  288;  Gee  v.  Moore,  14  Cal.  472;  Morrison  v.  Wilson,  30  Cal.  344; 
Allison  V.  Thomas,  72  Cal.  562;  1  Am.  St.  Rep.  89;  Simpson  v.  Greeley, 
8  Kan.  586;  Scoffins  v.  Grandstaff,  12  Kan.  469 ;  Ott  v.  Sprague,  27  Kan. 
624 ;  Bruce  v.  Luke,  9  Kan.  201 ;  12  Am.  Rep.  491 ;  Young  v.  Clippinger, 
14  Kan.  148. 

*  Touchard  v.  Crow,  20  Cal.  150;  81  Am.  Dec.  108.  A  quitclaim  deed 
will  enable  the  grantee  to  maintain  ejectment  for  the  land  it  conveys,  if 
his  grantor  could  have  done  so:  Sullivan  v.  Davis,  4  Cal.  291 ;  Downer  v. 
Smith,  24  Cal.  114.  A  title  maybe  passed  as  effectually  by  a  quitclaim 
deed  as  by  any  other  form:  Bayer  v.  Cockerill,  3  Kan.  282;  Hall  v. 
Ash  by,  9  Ohio,  96;  34  Am.  Dec.  424;  Hunt  v.  Hunt,  14  Pick.  374;  25 
Am.  Dec.  400;  Rogers  v.  Hillhouse,  3  Conn.  398;  Kerr  v.  Freeman,  33 
Miss.  292;  McConnel  v.  Reed,  4  Scam.  117;  38  Am.  Dec.  124;  Hamilton 
V.  Doolittle,  37  111.  473,  482;  Piatt  v.  Brown,  30  Conn.  336;  Smith  v. 
Pendell,  19  Conn.  107;  48  Am.  Dec.  146;  Young  v.  Clippinger,  14  Kan. 
148;  Carpentier  «.  Williamson,  25  Cal.  154;  Thompson  t;.  Spencer,  50 
Cal.  532. 
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such  land  to  a  person  petitioning  for  the  same,  and  lie 
then  transfers  the  same  by  a  quitclaim  deed,  and  the 
board  of  trustees  subsequently  make  a  conveyance  to  the 
grantor,  the  grantee  under  the  quitclaim  deed,  it  is  held, 
acquires  the  title  to  the  land  as  against  a  subsequent  pur- 
chaser from  the  grantor.  The  deed  of  the  board  of 
trustees  is  considered  as  dating  back  to  the  date  of  the 
grant.^  Where  a  deed,  instead  of  conveying  the  land 
generally,  purports  to  convey  only  the  right,  title,  claim 
and  interest  of  the  grantor  to  the  land,  a  general  cov- 
enant of  warranty  contained  in  the  deed  is  confined  in 
its  legal  effect  to  such  title,  and  the  assertion  or  enforce- 
ment of  a  paramount  title  outstanding  against  the  grantor 
at  the  time  of  the  execution  of  the  deed  cannot  operate 
as  a  breach  of  the  covenant.'^ 

1  Thompson  r.  Srencer,  50Cal.  532.  See,  also,  Frey  v.  Clifford,  44  Cal. 
335;  Graff  v.  Middleton,  43  Cal.  341;  Morrison  v.  Wilson,  30  Cal.  344; 
Carpentier  v.  Williamson,  25  Cal.  154;  Board  of  Education  v.  Fowler,  19 
Cal.  11;  Sullivan  r.  Davis,  4  Cal.  291;  Downer  v.  Smith,  24  Cal.  114; 
Quivey  t;.  T-aker,  37  Cal.  465;  Crane  v.  Salmon,  41  Cal.  63. 

'  Reynolds  v.  Shaver,  59  Ark.  299 ;  43  Am.  St.  Rep.  36.  See,  also,  sec. 
931 ,  post.  Unless  the  deed  manifests  a  different  intention,  a  quitclaim  deed 
conveys  ail  the  grantor's  interest  in  the  land  conveyed :  Johnson  v.  Wil- 
liams,'37  Kan.  179;  1  Am.  St.  Rep.  243;  Utley  v.  Fee,  33  Kan.  683.  A 
quitclaim  deed  will  enable  the  grantee  to  take  advantage  of  such  cove- 
nants of  former  grantors  as  run  with  the  land :  Scoffins  v.  Grandstaff,  12 
Kan.  467.  Whether  one  claiming  under  a  quitclaim  deed  can  be  an  in- 
nocent ])urchaser:  See  HockenhuU  v.  Oliver,  80  Ga.  89;  12  Am.  St. 
Rep.  235;  Johnson  v.  Williams,  37  Kan.  179;  1  Am.  St.  Rep.  243;  Tay- 
lor r.  Harrison,  47  Tex.  454;  26  Am.  Rep.  304;  Brown  v.  Banner  etc. 
Co.,  97  111.  214;  37  Am.  Rep.  105 ;  Thorn  v.  Neusom,  64  Tex.  161 :  53  Am. 
Rep.  747;  Fox  v.  Hull,  74  Mo.  315;  41  Am.  Rep.  316;  Cutler  v.  James^ 
64  Wis.  173;  54  Am.  Rep.  603. 

The  words,  "  remise,  release,  and  forever  quitclaim,"  employed  in  a 
deed,  are  sulRcient  to  convey  whatever  title  the  grantor  had  at  the  time 
of  delivery  :  Wilson  v.  Albert,  89  Mo.  537.  A  grantor  owning  an  undi- 
vided four-lilths  of  a  tract  of  land  and  conveying  a  "  full  half  interest 
in  all  the  right,  title,  and  interest  in  and  to  "  the  land,  conveys  an  undi- 
vided half  interest  in  the  land,  and  not  in  grantor's  interest:  Cocks  v. 
Simmons,  55  Ark.  104;  29  Am.  St.  Rep.  28.  Where  defendants'  grantor 
executes  an  instrument  releasing  and  quitclaiming  to  defendant  land 
for  which  he  held  only  a  school-land  certificate  of  purciiase,  and  by 
•which  he  further  agrees  to  perfect  his  title  and  make  defendant  a  good 
deed,  the  instrument  is  a  quitclaim  deed  and  conveys  all  the  grantor's 
Deeds,  Vol.  I.  —3 
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interest,  and  the  agreement  for  a  subsequent  deed  is  only  a  covenant  of 
further  assurance:  Wholey  v.  Cavanaugh,  88  Cal.  132.  Where  a 
grantee  takes  a  quitdaim  deed  with  notice  that  a  part  of  the  land  is  oc- 
cupied l)y  a  third  person,  he  takes  the  property  as  it  was  at  the  time  of 
his  purchase,  and  he  is  not  entitled  to  a  deduction  from  the  price: 
Shackleiord  v.  Wright  (Ky.  May  7, 1891,)  16  S.W.  268.  Where  a  person 
paid  to  an  executor  about  one-fortieth  of  the  value  of  a  tract  of  land, 
and  in  consideration  therefor  procured  from  him  a  quitclaim  deed  for 
such  land,  although  the  executor,  as  such,  hah  no  power  to  sell  or  con- 
vey the  land,  or  to  execute  any  kind  of  deed  therefor,  and  no  fraud* 
mistake,  or  accident  occurred  or  intervened,  and  it  was  not  the  intention 
that  any  interest  in  the  land,  except  such  as  the  executor,  as  such,  had 
power  to  convey,  should  pass  to  the  grantee  by  such  deed,  no  title  in  or 
to  the  land  passed  to  the  grantee  by  the  deed,  or  by  way  of  estoppel, 
ratification,  or  otherwise,  although  the  executor  may  at  the  time  of  the 
execution  of  the  deed,  or  afterward,  have  had  some  interest  in  the 
property  as  heir  or  devisee :  Price  v.  King,  44  Kan.  639. 
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conveyed  without  a  deed;  but  incorporeal  hereditaments, 
which  were  said  to  lie  in  grant,  required  for  their  convey- 
ance a  Avritten  instrument.  This  distinction  was  never 
observed  in  this  country,  and  no  longer  practically  exists 
in  England.^  A  deed  in  all  cases  is  now  required  to  con- 
vey "lands,  tenements,  and  iiereditaments,  or  any  interest 
in  or  concerning  them";  and  the  question  to  be  consid- 
ered is.  What  is  such  an  interest,  for  the  transfer  of  which 
a  deed  or  written  instrument  is  necessary?  While  the 
laws  of  Mexico  were  in  force  in  California,  a  parol  sale  of 
land  if  onl}'  executed  was  valid  and  the  vendee  obtained 
the  title.^ 

§  29.  Equitable  interests  in  land. — That  equitable 
interests  in  land  can  be  conveyed  only  by  deed  or  writing 
was  determined  at  an  early  day.  Thus  in  one  case,  a 
plaintiff  contracted  with  an  owner  of  land  for  its  purchase 
at  a  certain  sum,  paying  a  part  of  the  consideration  and 
taking  an  obligation  for  conveyance  upon  the  payment  of 
the  residue  of  the  purchase  money.  Afterward  a  third 
person  by  parol  agreed  to  purchase  the  plaintiff's  interest 
in  the  contract,  and  the  latter  by  indorsement  on  his  ob- 
ligation directed  the  owner  to  convey  to  the  former.  The 
court  held  the  contract  was  for  a  conveyance  of  an  inter- 
est in  lands  and  was  therefore  void.^ 

1  See  Statute  of  8  and  9  Vict.  ch.  106. 

2  Hall  V.  Yoell,  45  Cal.  584 ;  Cook  v.  Frink,  44  Cal.  331 ;  Long  v.  Dol- 
larhide,  24  Cal.  218. 

>  Mms  V.  Killian,  12  Ired.  252;  Holmes  v.  Holmes,  86  N.  C.  205.  In 
the  former  case,  Ruffin,  C.  J.,  said:  "The  contract  concerns  the  sale  of 
an  interest  in  land,  and  by  the  statute  of  frauds  a  party  to  it  cannot  be 
charged  therewith  unless  it  be  in  writing  and  signed  by  the  party  thus 
sought  to  be  charged.  It  was  argued  at  the  bar  that  the  policy  of  the 
act  was  to  protect  owners  of  real  estate  from  being  deprived  of  it  with- 
out written  evidence  under  their  own  hand,  and  that  a  promise  to  pay 
money  for  hind  is  not  within  the  mischief.  But  the  danger  seems  as 
great  that  a  purchase  at  an  exorbitant  price  may  by  perjury  be  imposed 
on  one  who  did  not  contract  for  it,  as  that  by  similar  means  a  feigned 
contract  of  sale  should  be  established  against  the  owner  of  land.  Hence, 
the  act  in  terms  avoids  entirely  every  contract  of  which  the  sale  of  land 
is  the  suVjject  in  respect  of  a  party,  that  is,  either  party  who  does  not 
charge  himself  by  his  signature  to  it  after  it  has  been  reduced  to  writ- 
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§  30.  Partnership  to  buj'  contracts  for  the  sale  of 
lands. — A  partnership  to  buy  contracts  for  the  sale  of 
lands  is  deemed  to  be  a  partnershij)  for  the  purchase 
of  an  equitable  interest  in  lands,  and  is  required  to  be  in 
writing.'  In  such  a  case,  Justice  Story  remarked:  "A 
contract  for  the  conveyance  of  lauds  is  a  contract  respect- 
ing an  interest  in  lands.  It  creates  an  equitable  estate  in 
the  vendee  in  the  very  lands,  and  makes  the  vendee  a 
trustee  for  him.  A  contract  for  the  sale  of  an  equitable 
estate  in  lands,  whether  it  be  under  a  contract  for  the 
conveyance  by  a  third  person  or  otherwise,  is  clearly  a  sale 
of  an  interest  in  the  lands  within  the  statute  of  frauds."^ 
But  this  case,  in  so  far  as  it  decides  that  a  partnership  for 
the  sale  of  lands  is  required  to  be  in  writing,  is  not  in 
accord  with  the  modern  decisions  which  announce  a 
contrary  doctrine.' 

§  31.      Conii>ensation  for  wrongfully  obtaining- patent. 

So  a  promise  to  compensate  a  plaintitf  in  money  for  an 
injury  occasioned  by  the  misconduct  of  the  defendant  in 
obtaining  a  patent  in  his  own  name,  for  land  for  which 
he  ought  to  have  procured  a  patent  in  the  name  of  the 
plaintiff,  and  in  preventing  the  plaintiff  from  securing  a 
patent  in  his  own  name,  and  in  consideration  of  the  de- 
fendant having  procured  the  issuance  of  a  patent  to  him- 
self, is  a  contract  aifecting  lands,  and  must  be  in  writing.^ 

§  32.      Rule  as  to  mining  claiius. — In  California,  the 
question  arose  at  an  early  day,  whether  an  instrument  in 

ing"  :  And  see,  Hoen  v.  Simons.  1  Cal.  119;  52  Am.  Dec.  291;  Mi'larJ 
V.  Hathaway,  27  Cal.  119;  Videau  v.  Griffin,  21  Cal.  389;  McLaren  v. 
Hutchinson,  22  Cal.  187;  83  Am.  Dec.  59;  Tohler  v.  Folsom,  1  Cal.  207; 
Bayles  v.  Baxter,  22  Cal.  575;  Dickenson  v.  Mays,  60  Miss.  388;  Kelley 
V.  Stanbery,  13  Ohio,  426;  Junkins  v.  Lovelace,  72  Ala.  303;  Van  Keu- 
ren  v.  McLaujrhlin,  19  N.  J.  Eq.  187;  Scott  v.  McFarland,  13  Mass.  309; 
Odell  V.  Montross,  68  N.  Y.  499;  Clark  v.  Condit,  18  N.  J.  Eq.  3o8. 
^  Parsons  j.-.  Phelan,  134  Mass,  109. 

*  Smith  V.  Burnham,  3  Sum,  435,  461. 
'  See  ^§  49,  50, 51,  posf. 

*  Hughes  V.  Moore,  7  Cranch,  176.     See  Toppin  v.  Lomas,  16  Com.  B. 
145;  Richards  v.  Richards,  9  Gray,  313. 
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writing  was  necessary  for  the  conveyance  of  a  right  to  a 
mining  claim.  In  one  of  the  first  cases  in  which  the 
courts  were  called  upon  to  consider  the  nature  of  these 
chiims,  the  following  language  was  used:  "Courts  are 
bound  to  take  notice  of  the  political  and  social  condition 
of  the  country,  which  they  judicially  rule.  In  this  State 
the  larger  part  of  the  territory  consists  of  mineral  lands, 
nearly  the  whole  of  which  are  the  property  of  the  public. 
Xo  right  or  intent  of  disposition  has  been  shown  either 
liy  the  United  States  or  the  State  governments,  and  with 
the  exception  of  certain  State  regulations,  very  limited  in 
tlieir  character,  a  system  has  been  permitted  to  grow  up 
by  the  voluntary  action  and  assent  of  the  population, 
whose  free  and  unrestrained  occupation  of  the  mineral 
region  has  been  tacitly  assented  to  by  the  one  govern- 
ment, and  heartily  encouraged  by  the  expressed  legis- 
lative policy  of  the  other.  If  there  are,  as  must  be 
admitted,  many  things  connected  with  this  system  which 
are  crude  and  undigested,  and  subject  to  fluctuation  and 
dispute,  there  are  still  some  which  a  universal  sense  and 
propriety  have  so  firmly  fixed  as  that  they  have  come  to 
be  looked  upon  as  having  the  force  and  effect  of  res  adju- 
dicata."^  In  one  case,  it  was  held  that  a  bill  of  sale  was 
insufficient  to  convey  a  mining  claim.^  In  another,  it 
was  held  that  mining  claims  were  real  estate  within  the 
meaning  of  the  practice  act,  relating  to  the  venue  of  civil 
actions.^  Afterward,  the  suggestion  was  made  that  title 
to  a  mining  claim  would  pass  by  a  verbal  sale,  if  accom- 
panied by  an  actual  transfer  of  possession  to  the  vendee 
or  purchaser.*  And  finally  it  was  decided,  that  the  right  to 
mining  ground  was  acquired  by  appropriation  and  rested 
upon  possession  only;  that  it  did  not  amount  to  an  iuter- 

1  Irwin  V.  Phillips,  5  Cal.  140,  146;  63  Am.  Dec.  113. 

'  Hayes  v.  Bona,  7  Cal.  153. 

»  Watts  V.  White,  13  Cal.  321.  In  Merritt  v.  Judd,  14  Cal.  59,  claims 
to  public  mineral  lands  were  recognized  as  titles,  as  legal  estates  of 
freehold  for  all  practical  purposes,  and  it  was  held  that  a  fixture  might 
exist  on  public  land :  See  Gore  v.  McBrayer,  18  Cal.  582, 

*  Jackson  v.  Feather  River  Co.,  14  Cal.  18. 
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est  in  the  land,  and  liciice  a  transf(M'  of  possession  was  a 
snllicient  conveyance.'  In  a  subsequent  decision,  the 
rule  laid  down  in  the  case  last  cited  was  held  to  aj»jily 
only  to  cases  in  which  the  grantor  was  in  actual  posses- 
sion, and  had  the  power  of  delivering  possession  to  the 
grantee,  and  that  it  did  not  govern  cases  where  the  claim 
at  the  time  of  the  sale  was  in  the  possession  of  adverse 
parties.  In  cases  of  this  character  a  written  conveyance 
was  deemed  necessary.'^ 

§  33.  Statutory  regrulation. — A  statute  was  then  passed 
which  provided  that  conveyances  of  mining  claims  might 
be  evidenced  by  bills  of  sale  or  instruments  in  writing  not 
under  seal.'     Under  this  statute,  it  was  considered  argu- 

^  Table  Mountain  Tunnel  Qo.  v.  Stranahan,  20  Cal.  198;  Gatewood  v. 
McLaughlin,  23 Cal.  178.  The  court  in  the  lirst  case  said:  "  The  court 
considered  a  conveyance  from  the  company  necessary  to  invest  the  plain- 
tiff with  their  rights,  and  the  evidence  was  stricken  out  on  the  ground 
that  no  conveyance  had  been  shown.  We  are  of  opinion  that  the  court 
erred  in  this  respect,  and  that  a  conveyance  by  deed  would  have  passed 
no  f^reater  interest  than  the  plaintiff  acquired  by  a  transfer  of  the  pos- 
session. Rights  resting  upon  possession  only,  and  not  amounting  to  an 
interest  in  the  land,  are  not  within  the  statute  of  frauds,  and  no  convey- 
ance other  than  a  transfer  of  possession  is  necessary  to  pass  them.  The 
rights  of  the  company  were  of  this  character,  and  the  transfer  of  pos- 
session was  as  effectual  for  the  purpose  intended,  as  if  it  had  been 
accompanied  by  a  conveyance  in  writing.  The  plaintiff  was  put  in 
possession  as  the  successor  in  interest  of  the  company,  and  the  intention 
undoubtedly  was  that  whatever  rights  the  company  had  should  pass 
with  the  possession.  There  was  no  reservation  in  that  respect;  and  the 
only  rational  theory  upon  the  subject  is,  that  the  plaintiff  was  to  take 
the  place  of  the  company  and  stand  in  the  same  position  witli  regard  to 
the  claim"  :  See,  also,  Gore  v.  McBrayer,  18  Cal.  583. 

*  Copper  Hill  Mining  Co.  v.  Spencer,  25  Cal.  18. 

'  Stats.  Cal.  1860,  p.  175.  The  following  is  the  language  of  the  statute 
BO  far  as  applicable  to  this  question:  "  Conveyances  of  mining  claims 
may  be  evidenced  by  bills  of  sale  or  instruments  in  writing  not  under 
seal,  signed  by  the  person  from  whom  the  estate  or  interest  is  intended 
to  pass,  in  the  presence  of  one  or  more  attesting  witnesses;  and  also  all 
conveyances  of  mining  claims  heretofore  made  by  bills  of  sale  or  instru- 
ments in  writing  not  under  neal,  shall  have  the  same  force  and  effect  as 
prima  facie  evidence  of  sale,  as  if  such  conveyances  had  been  made  by 
deed  under  seal;  provided,  that  nothing  in  this  act  shall  be  construed  to 
interfere  with  or  repeal  any  lawful,  local  rules,  regulations,  or  customs 
of  the  mines  in  the  several  mining  districts  of  this  state;  and  provided 
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endo  in  one  case,  that  this  provision  of  the  statute  was 
mandatory,  and  that  it  was  intended  that  the  conveyance 
of  mining  claims  by  parol  should  be  excluded,  even 
though  accompanied  by  a  delivery  of  possession;^  and 
later,  this  construction  of  the  statute  was  expressly 
adopted.^  Accordingly  it  was  held,  that  where  an  agree- 
ment in  writing  was  made  to  convey  to  a  party  an  undi- 
vided interest  in  a  mining  claim,  upon  the  fulfillment  of 
certain  conditions,  and  to  let  such  party  into  possession, 
ejectment  would  not  lie;  but  the  proper  remedy  was  an 
action  for  specific  performance,  and  a  delivery  of  the  pos- 
session as  incidental  to  the  relief.^  The  form  of  the  con- 
veyance is  immaterial,  if  it  be  clear  from  the  language 
used  that  the  maker  of  the  instrument  intended  to  pass 
the  title  to  the  property,  and  this  intent  will,  if  necessary^ 
be  effectuated  by  construction.'*  Under  the  code,  a  gold 
mine  is  considered  to  be  real  estate,  and  therefore  no  in- 
terest therein,  other  than  an  estate  at  will  or  for  a  term 
not  exceeding  one  year,  can  be  transferred  except  by  an 
instrument  in  writing.* 

further,  every  such  bill  of  sale  or  instrument  in  writing  shall  be  deemed 
and  held  to  be  fraudulent  and  void,  as  against  all  persons  except  the 
parties  thereto,  unless  such  bill  of  sale  or  instrument  in  writing  be  ac- 
companied by  an  immediate  delivery  to  the  purchaser  of  the  possession 
of  the  mining  claim  or  claims  therein  described,  and  be  followed  by  an 
actual  and  continued  change  of  the  possession  thereof,  or  unless  such  bill 
of  sale  or  instrument  in  writing  shall  be  acknowledged  or  recorded  as 
required  by  law  in  the  case  of  conveyances  of  real  estate."  A  subse- 
quent section  confined  the  application  of  the  statute  to  gold  mining  claims. 

'  Patterson  v.  Keystone  Mining  Co.,  30  Cal.  360. 

»  Goller  V.  Fett,  30  Cal.  481 ;  King  v.  Kandlett,  33  Cal.  318.  See  Har- 
denbergh  v.  Bacon,  33  Cal.  381. 

*  Felger  v.  Coward,  35  Cal.  650. 

*  Meyers  v.  Farquharson,  46  Cal.  190.  The  court  held  that  a  convey- 
ance of  land  was  not  void  on  its  face  for  uncertainty  in  the  description 
of  the  property,  if  the  description  itself  showed  the  points  named  as 
boundaries  to  be  well-known  monuments  easily  found,  and  that  a  bill 
of  sale  of  a  mining  claim  is  not  to  be  rejected  as  evidence  because  it  was 
a  gift. 

*  Civ.  Code  Cal.,  §  1091 ;  Melton  v.  Lambard,  51  Cal.  258.  The  owner 
of  an  undivided  interest  in  a  mining  claim  is  entitled  to  the  entire  pos- 
session against  one  having  no  title  to  any  portion  of  it:  Melton  v.  Lam- 
bard, 51  Cal,  258. 
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§  34.  Kijrht  to  carry  away  ore. — In  Alabama,  it  is 
held  that  an  easoint'nt  is  created  by  the  grant  of  a  right 
to  dig  and  carry  away  ore  from  a  mine,  and  that  a  con- 
tract for  the  sale  of  this  right,  wliich  is  an  incorporeal 
luTtMlitanient,  must  be  in  writing.  A  license,  however, 
may  be  conferred  by  a  verbal  contract,  and  this  license, 
as  long  as  it  remains  unrevoked,  will  afford  protection 
from  trespass,  and  vest  in  the  party  to  whom  it  is  given 
the  property  in  the  ore  actually  taken  out,  in  reliance 
upon  the  permission.^ 

§  35.  Right  to. dower  an  interest  in  land. — The  right 
that  a  widow  possesses  to  dower  upon  her  husband's 
death,  is  such  an  interest  in  land  that  it  cannot  be  released 
or  waived  by  parol. ^  Thus,  a  verbal  agreement  by  a 
widow  made  prior  to  the  sale  of  certain  lands  of  her  late 
husband  at  probate,  with  one  who  became  a  purchaser, 
that  if  a  certain  sum  was  bid  for  the  premises  she  would 
waive  her  right  of  dower,  is  void  because  not  in  writing.^ 
And  so  a  promise  by  parol  made  by  a  vendor  during  the 
pendency  of  negotiations  between  him  and  a  purchaser, 
to  procure  a  relinquishment  of  the  right  of  the  former's 
wife  to  dower,  is  void  for  the  same  reason.^  In  Wisconsin, 
it  is  held  that  an  inchoate  right  of  dower  is  such  an  in- 
terest in  land  that  an  action  maybe  maintained  by  a  wife 
for  the  purpose  of  establishing  such  contingent  right,  and 
of  removing  a  cloud  fraudulently  attempted  to  be  created 
upon   it.^     An   assignment   of    dower,  however,  may   be 

1  Riddle  v.  Brown,  20  Ala.  412;  56  Am.  Dec.  202, 

^  Lothrop  V.  Foster,  51  IVIe.  367. 

»  ^Y^i^'ht  V.  Be  Groff,  14  Mich.  164.  See,  also,  Gordon  v.  Gordon,  56 
N.  H.  170;  Martin  v.  Wharton,  38  Ala.  637:  Madigan  v.  Walsh,  22  Wis. 
501;  Brown  v.  Kawlings,  72  Ind.  505;  AVhite  v.  White,  16  N.  J.  L.  202; 
31  Am.  Dec.  202;  Hall  v.  Hall,  2  McCord  Ch.  (S.  C.)  269;  Finney  v. 
Finney,  1  Wils.  34  ;  Keeler  v.  Tatnell,  23  N.  J.  L.  62 ;  Wright  v.  De  Groff, 
14  Mich.  164.  An  agreement  on  the  part  of  a  husband  to  convey  com- 
munity real  estate  to  his  wife  in  lieu  of  her  separate  real  estate  conveyed 
to  a  stranger  must  be  in  writing :  Churchill  v.  Stevenson,  45  Pac.  Eep,  28. 

*  Martin  v.  Wharton,  38  Ala.  637.  See  Chiles  v.  Woodson,  2  Bibb,  71 ; 
Campbell  v.  Taul,  3  Yerg.  548,  557. 

^  Madigan  i-.  W^alsh,  22  Wis.  501.  But  iee  Van  Cleave  r.  Wilson,  15 
Eep.  202;  Dooley  v.  Yillalonu'a,  61  Ala.  129;  Long  v.  Mostyn,  65  Ala.  543; 
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made  by  parol,  as  the  estate  is  not  created,  but  only  ascer- 
tained by  an  assignment.*  The  rule  requiring  an  instru- 
ment in  writing  extends  also  to  an  agreement  between 
husband  and  wife  to  compensate  her  for  consenting  to  a 
relinquishment  of  her  dower.'^ 

§  36.  Pews. — Pews  are  sometimes  treated  as  real  es- 
tate and  sometimes  as  personalty.  Where  considered  as 
realty,  they  can  be  transferred  only  by  a  written  instru- 
ment executed  in  the  manner  provided  for  the  transfer 
of  real  estate.*  Therefore  a  levy  of  execution  upon  a  pew, 
where  the  pew  is  considered  as  real  estate,  will  transfer  a 
title  which  at  law  will  prevail  over  an  earlier  assignment 
of  a  certificate  of  the  pew,  although  a  record  of  the  assign- 
ment was  made  by  the  clerk  of  the  society  by  which  the 
house  had  been  built  and  occupied,  in  compliance  with 
the  by-laws  of  the  society  which  provided  for  a  transfer 
of  pews  in  that  manner.* 

§  37.  Fixtures. — Concerning  such  improvements  as 
are  incorporated  with  the  land  and  inseparable  from  it, 

Fellows  V.  Lewis,  56  Ala.  343 ;  Jones  v.  De  Graffenreid,  60  Ala.  145 ;  Holly 
V.  Flournoy,  54  Ala.  99. 

1  Lenfers  v.  Henke,  73  111.  405;  24  Am.  Rep.  263.  In  that  case  Mr. 
Justice  Scott,  in  delivering  the  opinion  of  the  court,  said:  "The  objec- 
tion  the  agreement  was  not  in  writing,  and  therefore  within  the  statute 
of  frauds,  is  not  well  taken.  Treating  it  as  an  assignment  of  dower  it 
was  valid,  though  existing  in  parol.  Bainbridge,  in  his  work  on  Mines, 
says:  'Dower  may  be  assigned  by  parol,  notwithstanding  the  statute  of 
frauds,  for  her  estate  is  not  created,  but  only  ascertained,  by  as.-ignment, 
and  where  she  has  entered  after  assignment,  the  freehold  vests  in  her 
without  the  livery  of  seisin,  whether  the  assignment  has  been  accom- 
plished by  agreement  or  by  the  course  of  the  law'":  Bainbridge  on 
Mines,  149.  See,  also,  Conant  v.  Little,  1  Pick.  189;  Jones  v.  Brewer,  1 
Pick.  314;  Baker  v.  Baker,  4  Greenl.668;  Pinkham  v.  Gear,  3  N.  H.  163; 
Shattuck  V.  Gragg,  23  Pick.  88;  Johnson  v.  Neil,  4  Ala.  166. 

*  Hall  V.  Hall,  2  McCord  Ch.  269.  See,  also,  Finney  v.  Finney,  1  Wils, 
134;  Whitev.  White,  16  N.J.  L.  202;  31  Am.  Dec.  232;  Keeler  i;.  Tatnell, 
23  N.  J.  L.  62 ;  Shotwell  v.  Sedam,  3  Ohio,  5 ;  Gordon  v.  Gordon,  56  N.  H. 
170. 

»  Vielie  v.  Osgood,  8  Barb.  130;  Baptist  Church  of  Ithaca  v.  Bigelow, 
16  Wend.  28;  Barnard  v.  Whipple,  29  Vt.  401;  70  Am.  Dec.  422;  Bates 
r.  Sparrell,  10  Mass.  323;  Kellogg  v.  Dickinson,  18  Vt.  266;  Hodgea  ». 
Green,  28  Vt.  358. 

♦  Barnard  v.  Whipple,  29  Vt.  401 ;  70  Am.  Dec.  422. 
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there  may  be  some  doubt  as  to  whether  a  writing  is 
required  for  their  transfer.  But,  whatever  doubt  may 
exist  as  to  the  rule  concerning  improvements  of  this 
character,  it  is  firmly  settled  that  fixtures  which  are  only 
annexed  to  the  freehold  may  be  sold  without  deed.^ 
Upon  no  other  branch  of  the  law,  perhaps,  has  there 
been  a  greater  contrariety  in  the  decisions  than  in  those 
determining  what  is  or  is  not  a  fixture.  So,  on  the  sub- 
ject we  are  now  considering,  there  is,  to  some  extent,  the 
same  disagreement.  In  one  case,  for  instance,  it  is  held 
that  where  a  house  situated  on  the  land  of  a  third  person 
has  been  sold  and  delivered,  the  seller  may  recover  the 
price  on  the  common  counts  for  goods  sold  and  delivered;'^ 
while,  in  another  case,  it  is  held  that  a  contract  for  the 
sale  of  bricks,  the  debris  of  a  house  that  had  been  burned, 
was  a  contract  for  the  sale  of  an  interest  in  land.^  But, 
as  shown  in  a  following  section,  improvements,  including 
fixtures  necessarily,  may  be  sold  without  deed,  and  this 
must  be  regarded  as  the  established  rule.^ 

§  38.     Possession    is    an  interest    concerning    land. — 

"Possession  is  prima  facie  evidence  of  title,  and  no  title  is 
complete  without  it,"  is  the  language  used  by  the  court 
in  New  York.^     The  rule  seems  to  be   that  an  agreement 

1  Hallen  r;.  Runder,  1  Cromp,  M.  &  R.  266;  Horsfall  v.  Hey,  2  Ex. 
778;  Bostwick  v.  Leach,  3  Day,  476. 

»  Keyser  v.  School  District,  35  N.  H.  477. 

'  Meyers  v.  Schemp,  67  III.  469.  The  ground  of  the  decision  was  that 
"  a  building  prima  facie  is  real  estate."  And  see  "Walton  v.  Jarvis,  13 
Up.  Can.  Q.  B.  616.  But  see  contra,  Brown  v.  Morris,  83  N.  C.  251, 
where  a  contract  for  bricks  was  not  regarded  as  within  the  statute.  See, 
also,  Latham  v.  Blakely,  70  N.  C.  368;  Bond  v.  Coke,  71  N.  C.  97;  Con- 
ner V.  Collin,  22  N.  H.  5;i8. 

*  In  Noble  v.  Bosworth,  19  Pick.  314,  there  was  a  verlxil  reservation 
to  the  vendor  of  the  dye  kettles  set  in  brick  in  a  dye-house.  It  was  held 
.  that  the  kettles,  not  being  severed,  passed  to  the  vendee :  See.  also,  gen- 
erally, Smith  V.  Odom,  63  Ga.  499;  Pea  v.  Pea,  35  Ind.  387;  Patton  c. 
Moore,  16  W.  Va.  428;  37  Am.  Rep.  789;  Lyle  v.  Palmer,  42  JNlich.  314; 
Detroit  etc.  R.  R.  v.  Forbes,  30  Mich.  165 ;  Trull  v.  Fuller,  28  Me.  545.  A 
gin  mill  situated  on  land  may  be  sold  by  parol :  Brown  v.  Roland  (Tex. 
Civ.  App.),  33  S.  W.  Rep.  273. 

"  Howard  v.  Easton,  7  Johns.  205.     The  court  held  that  "  posiession 


§  39  WHAT    MUST    PASS    BY    DEED    OR    WRITING.  44 

between  the  respective  owners  of  two  adjoining  lots,  that 
a  party-wall  should  be  built  in  a  certain  manner,  or  placed 
in  a  certain  position,  is  required  to  be  made  by  a  written 
instrument/  In  Maine,  a  mortgagee  of  land  has  the 
right  of  possession  before  there  has  been  any  breach  of 
the  condition,  but  he  may  divest  himself  of  this  right  by 
contract.  But,  as  a  contract  of  this  character  operates 
upon  an  interest  in  land,  it  must  be  in  writing.^  Upon 
the  same  principle,  evidently,  was  founded  the  decision 
that  a  verbal  agreement  made  at  the  time  of  the  delivery 
of  a  deed,  that  the  grantee  should  not  take  possession  nor 
record  his  deed  until  he  should  j^ay  the  first  installment 
of  the  purchase  money,  is  inoperative.' 

§  39.  Stock  in  corporations. — The  question  has  arisen 
whether  shares  of  the  stock  of  corporations,  owning  and 
deriving  profit  from  real  property,  are  to  be  regarded  as 
interests  in  land.       Some  of   the  early  cases    leaned  to 

must  be  considered  as  an  interest  in  land,  within  the  meaning  of  the 
statute  of  frauds,  so  as  to  render  the  contract  void  as  not  having  been 
reduced  to  writing"  :  See  Lower  v.  Winters,  7  Cowen,  263,  in  wiiich  this 
case  was  afBrmed. 

^  Rice  V.  Roberts,  24  Wis.  461 ;  1  Am.  Rep.  195.  In  a  New  York  case 
(Storms  v.  Snyder,  10  Johns.  109),  an  agreement  was  made  by  a  purty  to  re- 
move liis  fence,  so  as  to  open  a  certain  road  to  its  original  width,  and  in 
consideration  of  this  agreement,  a  promise  was  made  by  another  to  pay  the 
first  a  sum  of  money.  This  was  held  not  to  be  an  agreement  concerning 
an  interest  in  land,  since  it  was  not  for  the  conveyance  of  an  interest  in 
land.  It  would  seem,  however,  that  the  decision  in  this  case  might  rest 
upon  the  ground  that,  as  the  agreement  was  to  restore  the  road  to  its 
original  width,  the  agreement  implied  that  it  had  been  improperly  wid- 
ened:  See,  also,  Onderdonk  v.  Lord,  Hill&D.  (Lalor's  Supp.)  129. 

*  Norton  V.  AVebb,  35  Me.  218;  Colman  v.  Packard,  16  Mass.  39. 

»  Gilberts.  Bulkley,  5  Conn.  262;  13  Am.  Dec.  57.  See  further  on 
this  subject,  Smart  v.  Narding,  15  Com.  B.  652;  Kerr  v.  Shaw,  13  Johns. 
236;  Whittemorev.  Gibbs,  24  N.  H.  484;  Miranville  v.  Silverthorn,  1 
Grant  Cas.  410;  Sutton  v.  Sears,  10  Ind.  223.  In  one  case,  it  was  said, 
concerning  an  agreement  for  an  assignment  of  a  lease,  which  was  invalid 
by  parol,  that  if  the  contract  had  been  for  the  relinquishment  of  posses- 
sion, it  might  not  have  been  considered  a  contract  for  an  interest  in 
land:  Baron  Parke  in  Buttemere  v.  Hays,  5  Mees.  &  W.  456.  This  was 
but  a  suggestion,  however,  and  is  not  in  line  with  the  subsequent  de- 
cisions :  See  Smith  v.  Toombs,  3  Jur.  72 ;  Smart  v.  Harding,  15  Com.  B. 
652;  Stark  v.  Cannady,  3  Litt.  399;  14  Am.  Dec.  76. 
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the  view  that  such  shares  were  an  interest  in  or  con- 
cerning  hind/  But  it  is  now  firmly  settled  that  "the 
s!iareliol<h'r  has  only  the  ri^lit  to  receive  the  dividends 
payable  on  his  share;  that  is,  a  right  to  his  just  propor- 
tion of  the  i)rf)fits  arising  from  the  employment  of  the 
joint  stock,  consisting,  indeed,  partly  of  land;  hut  whilst 
he  holds  his  share,  he  has  no  interest  or  separate  right  to 
the  land  or  any  part  of  it."^  And  it  is  immaterial  whether 
the  association  he  a  corporation  or  a  joint  stock  company.^ 
But  where  the  title  to  the  lands  is  vested  in  the  stock- 
holders personally,  and  the  corporation  takes  charge  of 
the  management  only,  the  shares  are  realty.^ 

§  40.  Interest  of  execution  i>nrchaser.  —  In  Michi- 
gan, it  has  been  held  that  the  interest  of  an  execution 
purchaser,  though  not  the  legal  estate,  is  an  equitable 
estate,  which  by  the  statute  is  protected  against  injury 
by  an  action  of  trespass  or  waste  before  the  execution  of 
the  deed,  and  which  after  the  deed  relates  back  to  the 
sale,  and  that  it  is  an  interest  capable  of  assignment;  but 
that  the  assignment  must  be  executed  and  acknowledged 
like  deeds  of  land.  Therefore  this  interest  can  be  di- 
vested otherwise  than  by  redemption,  only  by  deed.^    If 

1  Welles  V.  Cowlea,  2  Conn.  567;  Townaend  v.  Ash,  3  Atk.  336;  Dry- 
butter  V.  Ikirtholoinew,  2  P.  Wms.  127. 

*  Martin,  B.,  in  Wiitson  v.  Spratley,  10  Ex.  236. 

*  See  Sparling  v.  Parker,  9  Bt-av.  450;  Duncuft  r.  Albrceht,  12  Sim. 
180;  Hilton  v.  Giraud,  1  De  G 'X  &  S.  183;  Myers  v.  Periga,  11  Com.  B. 
90;  J)hnsv.  Johns,  1  Ohio  St.  350;  Bradley  v.  Holdsworth,  o  Mees.  & 
\\  .  -122;  Humble  v.  Mitchell,  11  Ad.  6c  E.  205;  Curling  v.  Flight,  5  Hare, 
242;  Ex  parte  Vauxhall  Bridge  Co.,  1  Glyn  &  J.  101;  Entwistle  t-. 
Davis,  Law  R.  4  Eq.  272;  Ex  parte  Home,  7  Barn.  &  C.  632;  Robinson 
V.  Ainge,  Law  R.  4  Com.  P.  429.  In  Massachusetts,  the  rule  has  always 
been  that  shares  of  stock  were  personal  property:  Tippets  v.  Walker, 
4  :Mass.  595.  See,  also,  Vanpell  v.  Woodward,  2  Sand.  Ch.  143;  Powell  v. 
Jesi«opp,  18  Com.  B.  336. 

♦  Aiigell  &  Ames  on  Corp.  §  559.  A  devise  of  rents  is  considered  to 
be  within  the  statute :  Brown  v.  Brown,  33  N.  J.  Eq.  650. 

*  Whiting  V.  Butler,  29  Mich.  122.  See  Rucker  v.  Steelman,  73  Ind. 
396;  Payne's  Admr.  v.  Patterson's  Admr.,  77  Pa.  St.  134;  Looinis  v. 
Loomis,  60  Barh.  22;  Minot  v.  Mitchell,  30  Ind.  228;  95  Am.  Dec.  685; 
Pearson  v.  East,  36  Ind.  27;  Blair  v.  Bass,  4  Blackf.  539. 
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a  man  conveys  land  to  his  wife,  but  reserves  to  himself 
by  written  contract  the  right  of  possession,  and  of  repur- 
chasing within  five  years,  he  has  such  an  interest  in  land, 
that  a  parol  agreement  to  surrender  his  right  under  such 
a  contract  is  void.^  "  When,  therefore,  the  elements  of  the 
case  are  simply  a  purchase,  under  a  parol  promise  to  hold 
for  the  benefit  of  the  defendant  in  execution,  I  think 
such  an  arrangement,  the  statute  of  frauds  being  set  up, 
cannot  be  enforced  either  at  law  or  in  equity."^  Thus^ 
where  an  oral  agreement  was  made  between  A,  a  defend- 
ant in  a  foreclosure  suit,  and  B,  on  the  morning  before 
the  foreclosure  sale,  that  B  would  purchase  the  property 
and  convey  it  to  A,  at  a  stipulated  price,  it  was  held  that 
the  agreement  was  void  under  the  statute  of  frauds.^ 

§  41.  Contract  for  board  and  lodgringr. — A  contract  to 
provide  board  and  lodging  is  not  an  interest  concerning 
land,  and  is  not  required  to  be  in  writing.  By  such  a 
contract  the  technical  relation  of  landlord  and  tenant  is 
not  created,  and  no  interest  in  the  real  estate  is  acquired 
by  the  lodger.* 

^  Grover  v.  Buck,  34  Mich.  519.     See  Daniels  v.  Bailcy,43  Wis.  566. 

*  Merritt  v.  Brown,  21  N.  J.  Eq.  401,  per  Buasley,  C.  J. 

*  Bauman  v.  Holzhausen,  26  Hun,  505.  And  see  Cornell  v.  Utica  etc. 
K.  R.  Co.,  61  How.  Pr.  184. 

*  Wright  V.  Stavert,  2  El.  &  E.  721 ;  White  v.  Maynard,  111  Mass.  250; 
Wilson  V.  Martin,  1  Denio,  602.  In  White  v.  Maynard,  supra,  Mr.  Jus- 
tice Gray,  in  delivering  the  opinion  of  the  court,  said  :  "The  opinions  of 
eminent  judges,  in  cases  under  English  statutes  giving  the  elective  fran- 
chise to  the  Sole  occupiers  of  houses  of  a  certain  value,  assume  it  as  un- 
questionable that  a  mere  lodger  in  the  house  of  another  is  not  a  tenant. 
In  Fiudier  v.  Lombe,  Cas.  t.  temp.  Hardw.  307,  Lord  Hardwicke  held, 
that  a  man  who  let  rooms  to  lodgers  was  still  the  sole  occupier  of  the 
house,  and  said :  '  A  lodger  was  never  considered  by  anyone  as  an  occu- 
pier of  a  house.  It  is  not  the  common  understanding  of  the  word ;  neither 
the  house,  nor  even  any  part  of  it,  can  be  properly  said  to  be  in  the  ten- 
ure or  occu{)ation  of  the  lodger.'  And  this  definition  is  cited  with  ap- 
proval by  Chief  Justice  Erie  in  Cook  v.  Huuiber,  11  Com.  B.,  N.  S.,  oS, 
46.  So  in  Brewer  v.  McGowen,  Law  R.  5  Com.  P.  239,  it  was  held  that 
the  owner  or  tenant  of  a  dwelling-house  was  not  a  joint  occupier  with  a 
lodger  to  whom  he  let  the  exclusive  use  of  a  bt'droom  and  the  joint  use 
of  a  sittingroom  ;  and  Mr.  Justice  Willes,  after  observing  that  the  lodger 
'  clearly  was  not  a  joint  occupier  of  the  room  in  which  he  took  his  meals,' 
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§  42.  Equity  of  redemption. — A  mortgagor's  equity  of 
redemption,  or  the  legal  estate  in  fee  which  remains  in 
him,  can  only  be  divested  by  an  instrument  in  writing 
made  in  compliance  with  the  statute  prescribing  the  mode 
and  manner  of  convoying  lands. ^  Hence,  a  contract  by  u 
mortgagee  for  the  purchase  of  the  right  of  a  mortgagor  to 
redeem  the  land  mortgaged,  at  a  value  at  which  it  miglit 
be  appraised  by  third  persons,  is  a  contract  for  the  sale 
of  land,  and  no  action  can  be  maintained  upon  it  unless 
in    writing.'-     In   a  Kentucky   case,   the    mortgagor    and 

added  :  '  And  with  respect  to  the  bedroom,  he  clearly  had  not  an  occupa- 
tion as  owner  or  tenant,  but  only  an  occupation  as  lodger.'  "  To  consti- 
tute a  tenancy  under  the  English  tax  acts,  the  exclusive  possession  of  tlie 
apartment  must  be  given  to  the  lessee.  The  bare  admission  of  a  com- 
mon lodixer,  where  legal  possession  of  the  whole  house  is  retained  l)y  tlie 
landlord,  is  not  sufficient :  Smith  v.  St.  Michael,  8  El.  &  E.  383  ;  Stamper 
V.  Overseers  of  Sunderland,  Law  R.3Com.  P.  388;  Queen  v.  St.  George's 
Union,  Law  R.  7  Q.  B.  90.  So  the  permission  to  a  man  to  lodge  for  a 
year  in  a  particular  room,  does  not  violate  a  covenant  in  a  lease  of  a 
coffeehouse,  not  to  lease  or  underlet  the  premises,  or  any  portion  of 
them:  Doe?;.  Laming,  4  Camp.  73;  Greenslade  w.  Tapscott,  1  Cromp. 
M.  &  R.  55.  And  see  Xewman  v.  Anderton,  2  Bos.  &  P.,  N.  R.,  224 ;  Fenn 
V.  Grafton,  2  Bing,  N.  0.  617 ;  Monks  v.  Dykes,  4  Mees.  &  W.  567  ;  Swain 
V.  Mizner,  8  Gray,  182;  69  Am.  Dec.  244. 

^  Odell  V.  Montross,  68  N.  Y.  499.  In  that  case  plaintiff  had  executed 
to  defendant  a  deed  absolute  on  its  face  of  certain  property,  but  which 
in  fact  was  made  as  security  for  the  payment  of  certain  indebtedness. 
Defendant  paid  to  plaintiff,  subsequently,  fifty  dollars,  with  the  intent 
on  the  part  of  both  parties  that  the  same  should  be  received  in  full  set- 
tlement of  all  claims  of  plaintiff  to  the  proi)erty  or  to  a  reconveyance. 
Defendant  executed  and  delivered  to  plaintiff  a  paper  acknowledging  the 
receipt  of  that  sum  '•  in  fidl  satisfaction  for  all  claims  and  demands  what- 
soever as  to  conveyance  of  property  or  otherwise  up  to  this  date."  In  an 
action  to  redeem,  the  court  held,  "that  neither  the  written  receipt  nor 
the  payment  operated  to  change  the  deed  from  a  mortgage  to  an  absolute 
conveyance;  that  no  agreement  could  be  spelled  out  of  the  instrument 
which  could  be  performed,  and  it.  could  not  t)e  supplemented  by  j)arol 
proof,  and  made  a  perfect  contract  to  release  or  convey  lands;  and  that 
the  payment  and  receipt  of  the  money  did  not  operate  as  an  estoppel,  or 
take  the  case  out  of  the  statute  of  frauils."  "An  equity  of  redemption 
is  a  right  or  estate  in  lands,  and  cannot  be  released  or  conveyed  except 
by  an  instrument  in  writing":  Clark  v.  Condit,  18  N.  J.  Eq.  358.  See, 
also,  .Tunkins  v.  Lovelace,  72  Ala.  303;  Dickenson  v.  Mays,  60  Miss.  388, 

'  iMarble  v.  Marble,  5  N.  H.  374.  See  Scott  r.  McFarland,  13  Mass. 
309;  Agate  v.  Gignoux,  1  Rob.  (N.  Y.)  278;  Massey  v.  Johnson,  1  Ex. 
255  ;  Toppin  v.  Lomas,  lb  Com.  B.  145  ;  Wilhams  v.  Williams,  7  Reporter, 
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judgment  debtor  possessing  the  privilege  of  redemption 
procured  another  to  pay  the  redemption  money,  promis- 
ing to  refund  at  a  future  day,  and  the  purchaser  agreed 
to  reconvey  upon  the  payment  of  the  money  advanced. 
The  transaction  was  deemed  a  pledge  of  the  equity  of  re- 
demption, and  not  required  to  be  in  writing.'  But  where 
a  contract  by  parol  has  been  made  by  a  person  for  the 
purchase  of  land,  and  he  by  parol  agrees  to  permit  an- 
other to  purchase  the  land  in  his  stead,  and  by  the  former's 
direction  the  land  is  convej^ed  to  the  latter,  he  cannot  rely 
on  the  statute  of  frauds  when  he  is  sued  to  recover  the 
value  of  the  assignment.^  A  sale  of  land  under  a  power 
of  sale  in  a  mortgage  cannot  be  made  by  parol.  Such  a 
sale  is  a  nullity.^ 

§  43.  Improvements  upon  land. — In  this  country  the 
established  rule  seems  to  be  that  improvements  upon 
land  may  be  conveyed  without  deed,  as  they  are  not  con- 
sidered as  land  or  inteersts  in  land.     The  rule  in    New 

656;  Van  Keuren  v.  McLaughlin,  19  N.  J.  Eq.  187;  Kelley  v.  Stan- 
berry,  13  Ohio,  408;  Cowles  v.  Marble,  37  Mich.  158;  In  re  Betts,  7  Re- 
porter, 522.  But  8ee  Hogg  v.  Wilkins,  1  Grant  Cas.  67;  Pomeroy  v. 
Wiiiship,  12  Mass.  513;  7  Am.  Dec.  91.  Agreements  that  the  mortgagee 
will  bid  in  the  property  at  the  sale  under  foreclosure  and  permit  the 
mortgagor  to  redeem,  must  be  in  writing:  Junkins  v.  Lovelace,  72  Ala. 
303.  So  must  an  agreement  by  the  mortgagee  to  convey  part  of  tlie  lands 
to  the  wife  of  the  mortgagor  for  her  release  of  dower :  Gualtney  v. 
Wheeler,  26  Ind.  415;  Carlisle  v.  Brennan,  67  Ind.  12. 

1  Griffin  v.  Coffey,  9  Mon.  B.  452;  50  Am.  Dec.  519.  As  a  contract  of 
this  character  mav  result  in  the  transfer  of  the  legal  title,  it  would  eem 
that  it  should  be  in  writing:  See,  also,  Millard  v.  Hathaway,  27  Cal.  119; 
Hoen  V.  Simons,  1  Cal.  119;  52  Am.  Dec.  291 ;  Tohler  v.  Folsom,  l.Cal. 
207;  Videau  v.  Griffin,  21  Cal.  389;  McLaren  v.  Hutchinson, ,22  Cal:.187; 
83  Am.  Dec.  59 ;  Bayles  v.  Baxter,  22  Cal.  575.  A  contract  to  procure 
the  conveyance  of  an  equity  of  redemption  held  by  a  third  person  must 
be  Vjy  writing.  It  is  a  contract  for  the  sale  of  an  interest  in  land : 
Rawdon  v.  Dodge,  40  Mich.  697. 

^  McCarthy  v.  Pope,  52  Cal.  561. 

*  Jackson  v.  Scott,  67  Ala.  99.  An  agreement  made  by  a  mortgagee  to 
redeem  from  a  purchaser  at  an  execution  sale,  for  the  benefit  of  the 
mortgagor,  and  to  allow  him  to  redeem  on  repayment  of  the  amount 
advanced  with  interest  and  balance  due  on  the  mortgage,  is  an  agree- 
ment required  to  be  in  writing:  Junkins  v.  Lovelace,  72  Ala.  303. 
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York  has  been  thus  expressed:  "  It  has  been  repeatedly 
hehl  by  this  court  that  a  parol  promise  or  agreement  to 
pay  for  the  improvements  on  land  is  not  within  the 
statute  of  frauds.  Improvements  upon  land  distinct  from 
the  title  or  possession,  are  not  an  interest  in  land  within 
the  meanin.ii  of  the  statute.  They  are  only  another  name 
for  the  work  and  labor  bestowed  on  the  land,  and  a  parol 
promise  to  pay  for  work  already  done  or  to  be  done  upon 
laud  never  has  been  held  to  come  within  the  statute.'" 
Thus,  where  the  improvements  consist  of  a  number  of 
houses,  they  may  be  sold  without  a  deed;-  and  improve- 
ments upon  uncultivated  lands  may  be  conveyed  without 
writing  or  deed.^     This  is  clearly  the  rule  in  New  York, 

»  Mr.  Justice  Sund.^rland,  in  Lower  v.  Winters,  7  Cowen,  263,  264. 

fin  that  case,   the  contract  proved  was  this :  The  plaintiff  said  to  the 
defendant:  "  You  can  liave  my  improvements  for  one  hundred  dollars 
and  I  retain  possession  of  the  land  next  season,  the  one  hundred  dollars 
^^    to   be  paid  in  stock  in  one  year  from  iMarch  next."      The  defendant 
-Z    replied :     "  I  will  give  it  if  I  can  get  a  contract  from  Pierpont,  the  land- 
»     lord."    The  court  said  further,  referring  to  this  contract:  "Itismani- 
-ij     fest  that  the  plaintiff  did  not  undertake  to  sell,  nor  the  defendant  to 
-     purchase,  any  interest  in  land;  that  the  defendant  expected  to  obtain 
"^^     from  the  landlord,  and  his  contract  for  the  improvements  was  upon  the 
condition  of  his  being  able  to  purchase  the  land  from  the  owner.     It 
was  a  contract  therefore,  for  the  improvements  merely,  and  was  valid 
as  to  the  subject  matter,  though  not  in  writing :"  See  Dickerson  v.  Mays, 
60    Miss.  388;  Smith  r.  Waggoner,  cO  Wis.  155;  Bostwick  v.   Leach,  3 
Day,  476. 

''  Scoggin  V.  Slater,  22  Ala.  687.  But  see  Landon  v.  Piatt,  34  Conn. 
517;  Cassell  v.  Coliiis,  23  Ala.  676.  See  Foster  v.  Mabe,  4  Ala.  402;  37 
Am.  Dec.  749. 

*  Clark  V.  Schultz,  4  Mo.  235.  The  court,  per  Wash,  J.  after  remark- 
ing that  this  was  the  rule  in  New  York,  said :  "  In  looking  to  the  condi- 
tion of  ^our  country,  in  which  most  of  the  land  belongs  still  to  the 
United  SataP,  to  the  settlements  in  various  quarters  of  the  State,  which 
are  (£lgte«iilii5^  much  more  rapidly  than  the  surveys  and  sales  of  the 
publif  i^daxan  be  conveniently  made,  and  to  the  fact  that  much  labor 
and>Kp^s§is  of  necessity  employed  on  the  public  lands  in  providing 
food,  accWmModation.  and  comfort  fur  the  hardy  and  enterprising  pioneer, 
we  fttttl  fiieJBiiore  inclined  to  follow  the  New  York  decisions,  and  to 
leave. tlO  s3tlers  free  to  dispose  of  their  improvements  as  of  their 
horSe  ^(1  Wattle.  In  truth,  the  very  offer  to  sell  the  improvement  and 
give  up<§je  accommodation  and  comfort  which  the  squatter  has  obtained 
for  Bwmself  by  his  labor  on  the  public  lands,  excludes  altogether  the  idea 
that  he  intends  by  the  sale  to  pass  away  any  title  or  interest  in  the  soil." 
Deeds,  Vol.  I.  — -l 
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and  may  be  illustrated  by  a  case  on  which  plaintiff  had 
entered  upon  defendant's  land  without  right  or  title  and 
made  improvements  upon  it.  A  verbal  promise  to  pa}'' 
the  plaintiff  for  his  labor  and  for  a  number  of  buildings 
erected  upon  the  land,  was  held  operative  because  the  im- 
provements were  not  an  interest  in  the  land/  And  where 
the  statute  allows  a  tenant  for  improvements  made  by  him 
upon  the  land,  his  equitable  claim  to  betterments  may  be 
conveyed  without  a  deed  if  accompanied  by  an  actual 
transfer  of  j^ossession.^  But  in  England,  it  seems  a  dif- 
ferent view  obtains.  Tlius,  in  a  case  where  a  verbal 
agreement  had  been  made  by  the  lessee  to  take  a  growing 
crop  and  certain  improvements  upon  a  farm  at  a  fixed 
price,  it  was  said:  ''The  defendant  would  not  have  the 
benefit  of  the  work,  labor,  and  materials,  unless  he  had 
the  land;  and  we  are  of  opinion  that  the  right  to  the 
crops  and  the  benefit  of  the  work,  labor,  and  materials, 
were  both  of  them  an  interest  in  the  land."  ^  In  Maine, 
it  was  held  that  a  house  erected  by  one  who  went  into 
possessioji  under  an  oral  agreement  for  a  bond  for  a  deed 
was  personal  property,  and  that  a  purchaser  under  an  ex- 
ecution might  maintain  an  action  against  the  owner  of 
the  land  who  would  not  allow  him  to  remove  it.*     But  in 

^  Frear  v.  Hardenbergh,  5  Johns.  272;  4  Am.  Dec.  356.  See,  also. 
Benedict  v.  Beebee,  11  Johns.  145;  Godeffroy  v.  Caldwell,  2  Cal.  489;  56 
Am.  Dec.  360;  Howard  v.  Easton,  7  Jobns.  205;  Zickafosse  v.  Hulick,  1 
Morris,  175;  39  Atn.  Dec.  458;  Forbes  v.  Hamilton,  2  Tyler,  356;  Green 
V.  Yardiman.  2  Bhickf.  324;  Tliouvenin  v.  Lea,  26  Tex.  612.  An  agree- 
ment to  submit  to  arbitrators  the  question  as  to  what  compensation  a 
party  should  make  for  the  use  of  a  road  is  not  an  agreement  for  an  in- 
terest in  lands:  Mitchell  v.  Bush,  7  Oowen,  185. 

*  Lombard  v.  liuggles,  9  Me.  62. 

*  Lord  Lyndhurst  in  Earl  of  Falmouth  v.  Thomas,  1  Cromp.  &  M.  89. 
And  see  Vaughan  v.  Hancock,  3  Com.  B.  766.  But  an  agreement  to  pay 
a  higher  rent  in  return  for  the  making  of  repairs  is  not  required  to  be  in 
writing:  Price  v.  Leyburn,  Gow.  109;  Hoby  v.  lloebuck,  2  Marsh.  433; 
Angell  V.  Duke.  Law  R.  10  Q.  B.  174;  Morgan  v.  Griffith,  Law  R.  6  Ex. 
TO. 

*  PuUen  V.  Bel],  40  Me.  314.  See  Russell  v.  Richards,  10  Me.  429;  25 
Am.  Dec.  254;  Hilborne  v.  Brown,  12  Me.  162;  Jewett  v.  Patridge,  12 
Me.  243 ;  28  Am.  Dec.  173.  A  contract  permitting  the  removal  of  a  house 
on  the  land  of  another  is  not  within  the  statute:  Rogers  v.  Cox,  96  Ind. 
l57 ;  49  Am.  Rep.  152. 
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Massaclmsetts,  it  was  held  tliat  buildings  are  part  of  the 
freehold,  and  if  erected  on  the  land  of  another,  volun- 
tarily and  without  any  contract,  thoy  become  the  [)roi)orty 
of  the  owner;  ^  and  if  a  husband  erect  buiMini^rs  on  the 
land  of  his  wife,  they  become  realty  because  he  cannot 
contract  with  her;-  so  a  house  erected  by  a  reversioner 
during  the  intervening  term  becomes  real  estate;'^  and,  at 
variance  with  the  rule  in  Maine,  it  is  held  in  Massachu- 
setts that  a  building  erected  by  one  who  lias  a  contract 
for  a  conveyance  of  the  land  is  part  of  the  realty/  When 
the  land  conveyed  by  a  deed  is  described  by  metes  and 
bounds,  and  the  quantity  of  land  is  estimated,  a  parol 
agreement,  made  at  the  same  time,  to  pay  the  grantee  for 
any  deficiency  that  on  measurement  may  be  found  to 
exist,  is  void.^ 

§  44.  Qualification  or  enlargement  of  interests  al- 
ready acquired. — Not  only  must  every  interest  in  land  be 
created  either  by  deed  or  operation  of  law,  but  every 
agreement  by  which  any  right  in  land  is  qualified  must 
also  be  by  deed.  Thus,  an  agreement  between  the  parties 
to  a  mortgage  of  indemnity  and  a  third  person,  that  the 
mortgage  should  be  altered  by  the  insertion  in  it  of  a  pro- 
vision that  such  third  person  should  also  be  indemnified 
as  surety  for  the  mortgagor,  is  equivalent  to  an  agree- 
ment for  the  execution  of  a  new  mortgage,  and  must  be 
in  writing.^     In  the  absence  of  statutory  provision,  an 

1  First  Parish  etc.  v.  Jones,  8  Cush.  184. 
»  Washburn  r.  Sproat,  16  Mass.  449. 
»  Cooper  V.  Adams,  6  Cush.  87. 

*  Eastman  v.  Fosttr,  8  Met.  19,  26.  See  also  Oakman  v.  Dorchester 
Ins.  Co.,  98  Mass.  57;  Howard  v.  Fessenden,  14  Allen,  124;  Foor  v.  Oak- 
man,  104  Mass.  309. 

*  Bradley  v.  Blodget,  Kirby.  22;  1  Am.  Dec.  11. 

6  Irwin  V.  Hubbard,  49  Ind.  350;  19  Am.  Rep.  679.  The  signing  of  a 
bond  by  such  third  person  as  surety  for  the  mortgagor,  in^consideration 
of  the  promise  to  so  change  the  mortgage,  is  not  such  part  performance 
of  the  agreement  as  to  take  the  case  out  of  the  statute  of  frauds  ;  nor  is 
the  refusal  on  the  part  of  the  mortgagor  to  change  the  mortgage  such  a 
fraud  that  a  court  of  equity  will  decree  specific  performance :  Irwin  v. 
Hubbard,  49  Ind.  350;  19  Am.  Rep.  679. 
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agreement  that  real  estate,  the  title  to  which  had  been 
taken  previously  as  security,  should  also  continue  as 
security  for  further  advances,  must  be  by  deed/  This, 
however,  might  not  be  the  rule  where  a  mortgage  is  not 
regarded  as  a  conveyance  of  land,  but  merely  as  an  inci- 
dent to  the  debt.  An  agreement  for  the  substitution  in 
the  description  of  a  mortgage  of  other  real  estate  than 
that  contained  in  the  mortgage  must  also  be  in  writing/^ 
So  must  there  be  a  written  instrument  to  convert  a  mort- 
gage into  a  conditional  sale.  A  parol  agreement  is  inop- 
erative.' 

§  45.  Revival  of  void  contract. — Where  a  written 
contract  for  the  sale  of  lands  has  become  void  by  its  own 
terms  it  cannot  be  revived,  except  hj  an  instrument  in 
writing.^  In  the  case  just  cited  there  was  an  agreement 
for  the  sale  of  land  with  this  proviso:  ''Provided,  when 
Davis  sees  the  land  he  should  like  it;  if  he  does  not,  no 
bargain."  The  court  said:  ''The  written  contract  was  to 
cease  and  become  a  nullity,  if  when  Davis  saw  the  land 
in  Ohio,  he  should  not  like  it.  When,  therefore,  he  had 
viewed  the  land,  and  declared  his  dislike  to  it,  the  con- 
tract by  its  own  terms  expired,  and  after  it  had  once 
expired,  it  could  not  be  resuscitated  by  parol,  no  more 
than  it  could  have  been  originally  created  by  parol.  This 
position  would  be  too  clear  to  admit  of  a  question,  if 
instead  of  a  few  days,  a  few  years  had  intervened  between 

1  Curie's  Heirs  v.  Eddy,  24  Mo.  117;  66  Am.  Dec.  699;  Stoddardv. 
Hart,  23  N.  Y.  556. 

»  Castro  V.  Illius,  13  Tex.  229.  See  Williams  v.  Hill,  19  How.  246.  As 
to  the  necessity  of  a  deed  for  the  execution  of  a  defeasance  to  an  absolute 
conveyance,  see  Boyd  v.  Stone,  11  Mass.  342. 

»  Woods  V.  Wallace,  22  Pa.  St.  171;  Brown  v.  Nickle,  6  Pa.  St.  391. 
In  Kunkle  v.  Wolfersberger,  6  Watts,  126,  it  is  said:  "A  formal  convey- 
ance may  certainly  be  shown  to  be  a  mortgage  by  extrinsic  proof,  while 
a  formal  mortgage  may  not  be  shown  to  be  a  conditional  sale  by  the 
same  means.  In  the  one  case  the  proof- raises  an  equity  consistent  with 
the  writing,  and  in  the  other  would  contradict  it"  :  See,  also,  Colwell  v. 
Woods,  3  Watts,  188 ;  27  Am.  Dec.  345.  An  agreement  to  foreclose  a 
mortgage  is  also  required  to  he  in  writing :  Cox  v.  Peele,  2  Bro.  C.  C.  334. 

*  Davis  V.  Parish,  Litt.  Sel.  Cas.  153;  12  Am.  Dec.  287. 
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the  expiration  of  the  written  contract  and  the  attemj)t  to 
revive  it.  Upon  principle,  however,  it  is  evident  that  the 
length  of  time  which  had  elapsed  can  make  no  difference 
in  this  respect." 

§  46.  Revival  of  satisfied  mortgrage. — In  the  case  of  a 
mortgage,  it  becomes,  after  payment,  functus  officio,  and  it 
cannot  be  kept  alive  as  a  subsisting  security,  nor  revived 
to  secure  the  original  or  any  other  indebtedness.^  Even 
when  an  assignment  of  the  mortgage  is  made,  upon  the 
payment  of  the  debt,  to  the  mortgagor,  he  has  not  the 
power  to  give  it  the  effect,  by  assignment  to  a  third  per- 
son, of  defeating  prior  creditors.^  But  this  may  be  done, 
provided  the  rights  of  third  persons  are  not  affected.'  A 
mortgage  cannot  be  retained  as  security  for  the  payment 
of  another  debt  than  that  originally  secured,  without  the 
mortgagor's  consent.*     An  extension  of  the  time  for  the 

»  McClure  v.  Andrews,  68  Ind.  97 ;  Mead  v.  York,  6  N.  Y.  449;  57  Am. 
Dec,  467  ;  Thomas'  Appeal,  30  Pa.  St.  378 ;  McGiven  v.  Wheelock,  7  Barb. 
22;  Ledyard  v.  Chapin,  6  Ind.  320;  Perkins  v.  Sterne,  23  Tex.  561;  76 
Am.  Dec.  72;  Fewell  v.  Kessler,  30  Ind.  195:  Polton  v.  Knapp,  21  Wis. 
63;  Harris  v.  Hooper,  50  Md.  537;  Dolan  v.  Kehr,  9  Mo.  App.  351;  R  ck- 
ard  V.  Talbird,  Rice  Ch.  158;  York  Co.  Savings  Bank  v.  Roberts,  70  Me. 
384.  Where  the  note  was  paid  by  the  mortgagor,  and  the  following  day 
the  mortgagor  to(jk  back  part  of  the  money  and  agreed  that  the  mort- 
gage should  stand  as  security  for  the  money  repaid,  a  creditor  who  had 
levied  an  execution  upon  the  land  was  allowed  to  hold  it  freed  from  the 
mortgage:  Bowman  v.  Manter,  33  N.  H.  530;  66  Am.  Dec.  743;  Warner 
V.  Blakeman,  36  Barb,  501 ;  Ciardner  v.  James,  7  R.  I.  396;  Large  v.  Van 
Dorn,  14  N.  J.  Eq.  308;  Kellogg  v.  Ames,  41  Barb.  218;  Purser  r.  Ander- 
son, 4  Edw.  Ch.  17.  But  the  payment  must  be  made  to  the  creditor: 
Fields  V.  Sherrill,  18  Kan.  365. 

»  Gardner  v.  James,  7  R.  I.  396;  Carlton  v.  Jackson,  121  Mass.  592; 
Champney  v.  Coope,  32  N.  Y.  543;  Bowman  v.  Manter,  33  N.  H.  530; 
66  Am.  Dec.  743.     And  see  Whitney  i^.  Franklin,  28  N.  J.  Eq.  126. 

'  Marvin  v.  Vedder,  5  Cowen,  671.     And  see  Darst  v.  Gale,  83  111.  136. 

*  Beardsley  v.  Tuttle,  11  Wis.  74;  Spencer  v.  Fredendall,  15  Wis.  666; 
Johnson  v.  Andeison,  30  Ark.  745;  Whitii.g  v.  Beobe,  12  Ark.  421 ;  Walker 
V.  Snediker,  Hoff.  145;  International  Bank  v.  Bowen,  80  111.  541;  Ex 
parte  Hooper,  19  Ves.  477.  And  see  Richardson  v.  Cambridge,  2  Allen, 
118;  79  Am.  Dec.  767;  Holman  v.  Bailey,  3  Met.  55;  Merrill  v.  Chase,  3 
Allen,  339;  Furbush  v.  Goodwin,  25  N.  H.  425;  Jones  v.  Brogan,  29 
K.  J.  Eq.  139;  Swope  v.  Lefhngwell,  4  Mo.  App.  525.  See,  also,  Sheddy  v. 
Geran,  113  Mass.  378;  Hubbell  v.  Blakeslee,  71  N.  Y.  63;  Bolles  v.  Wade, 
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redemption  of  mortgaged  property  is  generally  not  re- 
garded as  conferring  an  interest  in  land,  and  therefore 
may  be  by  parol.'  In  California,  the  Code  provides  that 
"  a  mortgage  can  be  created,  renewed,  or  extended  only 
by  writing,  executed  with  the  formalities  required  in  the 
case  of  a  grant  of  real  property."^  In  some  states  it  is 
held  that  a  promise  made  by  a  mortgagee  to  relinquish 
his  claim  on  the  mortgaged  premises  must  be  b}^  a  written 
instrument.^  In  others,  it  is  decided  that  a  writing  is  not 
necessary.* 

§  47.  Agreement  for  execution  of  covenant  to  con- 
vey.— An  agreement  to  execute  a  covenant  to  convey  land 
must  also  be  in  writing.^     But  a  writing  is  not  required 

4  N.  J.  Eq.  458;  Hoy  v.  Bramhall,  19  N.  J.  Eq.  74,  563;  97  Am.  Dec.  687; 
Goulding  v.  Bunster,  9  Wis.  513;  Hall  v.  Southwick,  27  Minn.  234;  Pur- 
ser V.  Anderson,  4  Edw.  Ch.  17;  Peckham  v.  Haddock,  36  111.  38;  Joslyn 
V.  Wyman,  5  Allen,  62;  Hodgman  v.  Hitchcock,  15  Vt.  374;  Jordan  v. 
Forlong,  19  Ohio  St.  89. 

1  Hamilton  v.  Terry,  11  Com.  B.  954;  Griffin  v.  Coffey,  9  Mon.  B.  452; 
50  Am.  Dec.  519.  See  Martin  v.  Martin,  16  Mon.  B.  8.  There  is  a  difference 
of  opinion  upon  the  question  whether  a  mortgage  can  he  released  without 
writing,  depending  upon  the  registry  laws,  and  whether  the  mortgage  is 
to  be  regarded  as  a  conveyance  of  the  land,  or  a  mere  lien  or  charge 
upon  it  incident  to  the  debt:  Hunt  v.  Maynard,  6  Pick.  4S9;  Parker  v. 
Parker,  2  Met.  423;  Malins  v.  Brown,  4  N.  Y.  403;  Phillips  v.  Leavitt, 
54  Me.  405;  Leavitt  v.  Prait,  53  Me.  147  ;  Doe  v.  Smith,  6  Barn.  &  0. 112. 

*  Civ.  Code,  §  2922.     See  Porter  v.  Muller,  53  Cal.  677. 

»  Parker  v.  Parker,  2  Met.  423;  Maynard  v.  Hunt,  5  I'ick.  240;  Hunt 
V.  Maynard,  6  Pick.  488 ;  Leavitt  v.  Pratt,  53  Me.  147 ;  Phillips  v.  Leavitt, 
54  Me,  405.  See  Warden  v.  Adams,  15  Mass.  236 ;  Vose  v.  Handy,  2 
Greenl.  322;  11  Am.  Dec.  101;  Mitchell  v.  Burnham,  44  Me.  302.  See 
Howland  v.  Blake,  97  U.  S.  624. 

*  Wallis  V.  Long,  16  Ala.  738;  Barrelli  v.  O'Connor,  6  Ala.  617;  How- 
ard V.  Gresham,  27  Ga.  347;  Ackla  v.  Ackla,  6  Pa.  St.  228.  See  Malins 
V.  Brown,  4  N.  Y.  403;  Soutiierin  v.  Mendum,  5  N.  H.  420.  On  the  sub- 
ject of  a  parol  waiver,  see  Doe  v.  Smyth,  6  Barn.  &  C.  112. 

*  Ledford  v.  Ferrell,  12  Ired.  285.  Rutlin,  J.,  quoted  the  words  of  the 
statute,  that  "  all  contracts  to  sell  or  convey  any  lands,  or  any  interest 
in  or  concerning  them,  shall  be  void,  unless  such  contract  be  put  in 
writing  and  signed  by  the  party  to  be  charged  therewith,"  and  contin- 
uing, said:  "The  plaintiff's  coun'-el  admits  that  if  Ferrell's  promise  had 
been  to  convey  the  land  to  the  plaintiff,  no  action  would  lie  on  it.  But 
a  diftinction  is  taken,  that  the  promise  is  not  of  that  kind,  but  is  to  exe- 
cute a  valid  obligation,  binding  him  thereafter  to  convey,  which  is  sup- 
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for  the  validity  of  an  afrroement  to  locate  lands,  and  to 
procure  patents  in  consideration  of  receiving  a  part  of 
the  land  for  such  services.'  A  verbal  promise  made  by 
the  grantee,  when  he  receives  the  deed,  to  reconvey  the 
land  to  the  grantor  if  he  does  not  pay  the  purchase 
money  when  demanded,  must  be  in  writing.^ 

§  48.      Executory  agrreoincnt  for  creation  of  leases. — 

While  the  statute  of  frauds  allows  leases  for  terms  vary- 
ing in  the  different  States  from  one  to  three  years  to  be 
created  by  parol,  yet  to  render  the  lease  effectual,  posses- 
sion must  be  taken;  the  exception  of  the  statute  does  not 
apply,  except  in  New  York,  to  executory  agreements  for 
leases  which  are  not  consummated  by  the  assumj)tion  of 
possession  on  the  part  of  the  lessee.  In  reference  to  this 
distinction,  it  is  said:  "It  may  be  said  that  it  is  strange 
that  the  second  section  of  the  statute  has  made  a  lease 
for  less  than  three  years  from  the  making  valid,  and 
yet  that  no  action  shall  be  maintainable  upon  it  until  it 
is  made  effectual  as  a  lease  by  the  entry  of  the  lessee;  but 
first,  the  legislature  might  intend  to  make  a  distinction 
between  those  cases  in  which  the  complaining  party  was 
contented  to  confine  himself  to  its  operation  as  a  lease, 
and  sought  nothing  more  than  as  a  lease  it  would  give 
him,  and  those  in  which  he  went  further,  and  founded 

posed  not  to  be  within  the  statute.  But  the  court  is  clearly  of  the 
contrary  opinion,  for  both  the  ol)ligation  to  convey  the  land,  and  the 
promise  to  give  the  obligation,  are  'concerning'  land,  and  witiiin  the 
words  of  the  act.  Indeed,  it  would  be  absurd  to  say,  that  an  oral  prom- 
ise to  convey  land  is  void,  but  that  a  promise  that  the  party  will  there- 
after bind  liimself  is  valid.  By  the  same  reason,  although  the  promise 
to  pay  the  debt  of  another  be  void  under  the  tenth  section  of  the  act,  a 
promise  to  give  a  bond  for  the  debt  would  be  good,  which  cannot  be. 
Such  a  construction  would  l)e  a  palpable  evasion  of  the  statute,  and  let 
in  all  the  evils  against  which  it  was  directed" :  See,  ajso,  Yates  v.  Mar- 
tin, 1  Cliand.  118. 

'  Watkins  v.  Gilkerson,  10  Tex.  340.  See  Maxwell  v.  Wallace,  1  Busb. 
Eq.  251. 

^  Gallagher  v.  Mars,  50  Cal.  23.  And  see  Heyn  v.  Philips,  37  Cal. 
529;  Fuller  v.  Reed,  38  Cal.  99;  Harris  v.  Brown,  1  Cal.  98;  Hall  v. 
Yoell,  45  Cal.  584;  Ryan  v.  Tomlinson,  39  Cal.  639;  Trice  v.  Sturgis,  44 
Cal.  591 ;  McCarthy  v.  Pope,  52  Cal.  5(51. 
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upon  it  a  claim  for  damages,  which  might  far  exceed  what 
he  could  claim  under  the  character  of  a  lease;  or,  sec- 
ondly, this  distinction  might  not  have  been  contemplated, 
but  may  be  the  true  result  of  the  construction  of  the  stat- 
ute of  frauds."  '  Thus,  where,  before  the  expiration  of 
a  written  lease,  the  parties  agreed  to  renew  the  lease  for 
another  year,  on  the  same  terms,  and  before  the  lease 
expired,  the  lessee  verbally  notified  the  lessor  that  he 
would  not  perform  the  agreement,  but  held  over,  never- 
theless, after  the  termination  of  the  lease,  but  without 
intending  to  occup}^  under  any  agreement,  the  lessor  was 
not  permitted  to  recover  of  the  lessee  for  the  use  and 
occupation  of  the  premises  beyond  the  time  of  his  actual 
•possession.'^  Agreements  for  the  assignment  of  a  lease, 
as  involving  an  interest  in  land,  must  also  be  in  writing.' 

§  49.  Lands  owned  in  partnership. — The  early  rule 
concerning  real  estate  used  for  partnership  purposes,  was 
that  the  realty  did  not  lose  its  character  as  such,  and  as 
a  consequence  of  this  principle  the  heirs  of  the  partners 
succeeded  to  it.^    But  the  prevailing  rule  now  is,  that  when 

^  Edge  V.  Stafford,  1  Cromp.  &  J.  391.  A  leadin<i:  case  is  Inman  v. 
Stamp,  1  Stark.  12.  In  that  case,  the  defendant  had  agreed,  verbally, 
to  take  the  apartments  of  plaintiff,  for  a  term  not  exceeding  three  years, 
at  a  stipulated  rent,  payable  quarterly.  The  plaintiff,  placing  reliance 
upon  this  verbal  agreement,  removed  from  his  window  the  advertise- 
ment of  "  lodgings  to  let."  The  day  before  the  commencement  of  the 
proposed  term,  the  defendant  notified  the  plaintiff  of  his  intention  to 
abandon  the  agreement.  Ellenborough.  0,  J.,  held  that  this  w^as  a  con- 
tract for  an  interest  in  lands,  within  the  meaning  of  the  statute  of  frauds, 
and  was  therefore  void.  An  intimation  was  made,  however,  that  if  pos- 
session of  the  premises  had  been  taken  by  the  defendant,  the  rule  would 
have  been  different ;  an  entry  of  tiiat  character  would  have  been  part 
execution  of  the  contract. 

•^  Delano  i.  Montague,  4  Cush.  42;  Stack berger  v.  Mosteller,  4  Ind. 
461.  This  case  was,  liowever,  questioned  in  Huffman  v.  Starks,  31  Ind. 
474.  But  see  Young  v.  Dake,  5  N.  Y.  463;  55  Am.  Dec.  356.  And  see 
Bolton  V.  Tomlin,  5  Ad.  &  E.  856 ;  Rawlins  v.  Turner,  1  Raym.  Ld.  736. 

*  Anonymous,  1  Vent.  361 ;  Poultney  v.  Holmes,  1  Strange,  405. 

*  Bell  V.  Phyn,  7  Ves.  45 J;  Balmain  v.  Shore,  9  Ves.  50'J;  Thom])Son 
V.  Dixon,  3  Broc.  C.  C.  199.  But  see  Shearer  v.  Shearer,  98  Mass.  107; 
Wilcox  V.  Wilcox,  13  Allen,  252. 
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real  estate  is  j)urchased  by  partners  for  the  use  and  con- 
venience of  the  partnersliip  and  with  its  funds,  althou<i;h 
the  manner  of  conveyance  may  make  them  tenants  in 
common,  yet,  if  there  is  no  express  agreement,  or  if  there 
are  no  circumstances  showing  an  intent  that  such  prop- 
erty shall  be  held  for  their  separate  use,  it  will  be  con- 
sidered and  treated  in  equity  as  vested  in  them  in  their 
partnership  capacity.  There  is,  however,  the  implied 
trust  that  the  partners  shall  hold  it  until  the  purposes  for 
which  the  purchase  was  made  shall  be  accomplished,  and 
that  if  necessity  requires,  application  may  be  made  of  it 
to  the  payment  of  the  partnership  debts.* 

§  50.  Parol  proof  of  partnership  in  land. — In  Penn- 
sylvania, it  is  held  that  it  is  not  competent  to  show  by 
parol,  in  order  to  affect  the  title  to  possession  of  land, 
that  a  deed  to  several  persons  as  tenants  in  common  was 
made  to  them  as  partners,  and  that  the  real  estate  was 
purchased  and  paid  for  by  them,  and  as  a  matter  of  fact, 
was  partnership  property.  It  is  there  the  rule  that  when 
partners  intend  to  bring  real  estate  into  partnership  stock, 
that  intention  must  be  evidenced  by  a  deed  or  written 
instrument    phiced  on  record.^     Of  course,  in  that  State 

>  Elliot  V.  Brown,  3  Swanst.  489;  Jeffereys  v.  Small,  1  Vern.  217; 
Burnside  v.  Merrick,  4  Met.  537 ;  Fereday  i;.  Wightwick,  1  Russ.  &  M. 
45;  Essex  f.  Essex,  20  Beav.  442;  Dyer  v.  Clark,  5  Met.  562;  39  Am. 
Dec.  697;  Howard  v.  Priest,  5  Met.  582.  In  Forster  v.  Hale,  5  Ves.  309, 
Lord  Chancellor  Loughborough  says:  "The  jiartnersliip  being  estab- 
lished by  evidence,  upon  which  a  partnership  may  be  found,  the  prem- 
ises necessary  for  the  purposes  of  the  partnership  are  by  operation  of 
law  held  for  the  purposes  of  that  partnership":  See,  also,  Fall  River 
Whaling  Co.  v.  Borden,  10  Cush.  458;  Henderson  v.  Hudson,  1  Munf. 
510;  Hanff  v.  Howard,  3  Jones  Eq.  440;  Fairchild  v.  Fairchild,  64  X.  Y. 
471;  Boyers  v.  Elliott,  7  Humph.  204;  Wells  v.  Stratton,  1  Tenn.  Ch. 
328;  Jones  v.  McMichael,  12  Rich.  176. 

»  Hale  V.  Henrie,  2  Watts,  144;  27  Am.  Dec.  789.  The  opinion  of  the 
court  was  delivered  by  Mr.  Justice  Sergeant,  who  said:  "The  title  set 
up  bv  the  defendant  professes  to  be  paramount  to  that  of  Henrie  in  his 
separate  capacity,  and  to  defeat  the  plaintiff's  execution  by  showinsr 
that  although  the  de?d  to  Capp  and  Henrie  was  to  tliem  as  tena.its  in 
common,  and  therefore  on  its  face,  each  held  an  undivided  moiety,  yet  in 
fact  they  held  the  property  as  partners  pledged  to  partnership  creditors, 
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the  same  rule  would  apply  to  an  agreement  to  make  real 
estate  part  of  the  common  stock.  Such  agreement  to  be 
valid  must  be  in  writing  and  ought  to  appear  of  record.^ 
In  California,  it  was  held  in  an  early  case,  a  partnership 
can  exist  in  the  purchase  and  sale  of  lands  only  when 
the  contract  is  reduced  to  writing.  But  it  is  immaterial 
who  is  named  as  grantee,  as  he  is  only  a  trustee  for  the 
partnership;  and  the  real  estate  is  to  be  treated  as  per- 
sonal estate  for  the  purpose  of  distribution.'^  In  a  later  case, 
however,  in  the  same  State  the  authorities  were  reviewed, 
and  the  court  held  that  such  a  contract  is  an  agreement 
to  share  the  gains  and  losses  of  a  business  transaction. 
It  does  not  contemplate  the  transfer  of  title  from  one 
party  to  the  other,  nor  does  it  involve  the  creation  of  any 

in  exclusion  of  the  plaintiff  who  was  a  separate  creditor  of  one  partner. 
Such  a  trust  or  ownership  of  the  property  is  inconsistent  with  the  title 
on  record  whicli  is  vested  in  tliein  as  tenants  in  common.  To  permit  a 
person,  apparently  owninj?  property  as  an  individual,  to  aver  a  different 
right  in  himself  as  partner,  by  which  his  relations  to  creditors  and  oth- 
ers are  to  be  affected,  would  defeat  the  statute  of  frauds  and  perjuries, 
by  which  no  interest  in  real  estates  (except  a  lease  for  a  short  period) 
can  vest  or  be  transferred  without  deed  or  writing.  It  would  even  be 
worse  than  to  pass  real  estate  without  writing,  since  a  deed  would  thus 
express  one  thing  and  mean  another;  and  our  recording  acts,  instead  of 
being  guides  to  truth,  would  be  no  better  than  snares.  Tiie  policy  of 
the  recording  acts,  which  began  with  the  settlement  of  the  State,  and 
which  long  experience  has  proved  to  be  beneficial,  is  to  render  the  man- 
ner in  which  an  interest  or  right  in  real  estate  is  held,  in  every  respect 
open  and  notorious.  They  require  all  deeds  or  writings  which  may 
affect  lands  to  be  placed  on  record ;  and  as  the  statute  of  frauds  forbids 
such  interest  to  be  held  or  transferred  without  deed  or  writing,  the  sys- 
tem is  thus  complete.  No  averment  of  any  right  by  parol,  or  by  what 
is  still  less,  the  nature  of  the  fund  which  pays  or  the  uses  or  purposes 
the  property  is  applied  to,  can  be  allowed  to  stamp  a  character  on  the 
title  inconniHtent  with  that  appearing  on  the  deed  and  record,  to  the 
prejudice  of  third  persons:"  See  Gregory's  Lessees.  Setter,  1  Dall.  193; 
Wallace  v.  Duffield,  2  Serg.  &  R.  525;  7  Am.  Dec.  660;  German's  Lessee 
V.  Gabbald,  3  Binn.  304;  5  Am.  Dec.  372;  Ebberts'  Appeal.  70  Pa.  St. 
81;  Abbott's  Appeal,  50  Pa.  St.  238;  Lefevre's  Appeal,  69  Pa.  St.  125; 
8  Am.  Rep.  229;  Ridgway,  Budd  &  Go's  Appeal,  15  Pa.  St.  181;  53  Am. 
Dec.  586;  Erwin's  Appeal,  38  Pa.  St.  535;  Overholt's  Appeal,  12  Pa.  St. 
222;  51  Am.  Dec.  598;  Cumming's  Appeal,  25  Pa.  St.  269;  64  Am.  Dec. 
695. 

1  Harding  v.  Devitt,  10  Phila.  95. 

»  Gray  v.  Palmer,  9  Cal.  616. 
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interest  or  estate  otiier  than  a  pecuniary  interest.  The 
partiiersliip  may  be  formed  for  the  purpose  of  dealing  in 
lands,  by  buying  and  selling  lands  generally,  or  it  may 
be  confined  to  a  speculation  upon  a  single  investment, 
and,  in  either  event,  is  not  governed  by  the  statute  of 
frauds,  but  may  be  formed  by  oral  agreement,  and  its 
existence  may  be  proved  by  parol  evidence/  It  must  be 
admitted  that  the  decisions  upon  this  subject  are  con- 
flictingr,  but  the  tendencv  of  the  modern  cases  seems 
to  be  towards  considering  all  property,  real  as  well  as 
personal,  made  the  subject  of  partnership,  as  stock  in 
trade,  and  thus  to  a  certain  extent  to  divest  land  of  its 
character  as  realty." 

§  51.     Same   subject — Rule   in    various   States. — In    a 

case  in  New  York  in  which  this  question  arose,  the  court 
said:  "  It  is  necessary  to  inquire  whether  a  partnership  in 
reference  to  lands  can  be  formed  and  proved  by  parol. 
Upon  this  question   there  is  considerable  conflict  in  the 

1  Bates  V.  Ba1)C0ck,  95  Cal.  480;  29  Am.  St.  Rep.  133.  The  question 
was  carefully  considered  by  the  court,  Chief  Justice  Beatty  dissenting  on 
the  ground  that  a  parol  contract  was  void  under  t)ie  statute  of  frauds. 

*  Ciagett  ?;.  Kilbourne,  1  Black,  348;  Browne  on  Statute  of  Frauds, 
§  259;  1  Montague  on  Partnership,  164,  and  App.  97;  3  Kent's  Com. 
37;  Crawshay  v.  Maule,  1  Swanst.  495.  In  a  case  where  the  entire 
subject  of  the  transaction  was  land,  and  the  partnership  arose  solely  out 
of  this  &ul)ject,  the  court  observed  that  whether  a  case  of  this  character 
could  be  brought  within  the  cases  was  a  diflicult  question.  As  illus- 
tratiuix  the  dilhculty,  it  said:  "If  A  alleges  that  B  agreed  to  give  him 
an  interest  in  land,  the  statute  applies;  but  if  he  adds  that  the  land 
was  to  be  improved  and  resold  at  their  joint  risk  for  profit  and  loss,  then, 
according  to  the  argument,  the  statute  does  not  apply."  But  the  court 
was  not  able  to  decide  that  there  was  such  an  interest  in  land  involved 
as  lequired  a  writing,  and  submitted  the  question  of  the  making  of  the 
agreement  to  the  jury:  Dale  v.  Hamilton,  5  Hare,  369.  And  see  Smith 
V.  Tarlton,  2  Barb.  Ch.  335;  Fall  River  Whaling  Co.  r.  Borden,  10  Cush. 
458;  Traphagen  v.  Burt,  67  N.  Y.  30.  These  authorities  are  in  conflict 
with  Gray  v.  Palmer,  9  Cal.  616,  cited  supra.  The  rule  has  been  limited 
to  cases  concerning  the  partners,  or  partners  and  the  persons  dealing 
with  them  in  regard  to  the  partnership  land  :  Black  v.  Black,  15  Ga.  449. 
An  agreement  between  owners  of  separate  tracts  of  land,  by  which  they 
agree  to  sell  them  and  divide  the  profits  equally,  must  be  in  writing, 
because  it  conveys  an  interest  in  land :  Goldstein  v.  Nathan,  158  111.  (341. 
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authorities.  On  the  one  hand  it  is  claimed  that  a  parol 
agreement  for  such  a  partnership  would  be  within  the 
statute  of  frauds,  which  provides  that  no  estate  or  in- 
terest in  land  shall  be  created,  assigned,  or  declared, 
unless  by  act  or  operation  of  law,  or  by  a  deed  or  con- 
veyance in  writing  subscribed  by  the  party  creating,  grant- 
ing, assigning,  or  declaring  the  same;  and  to  this  effect  is 
the  case  of  Smith  v.  Burnham.^  On  the  other  hand, 
it  is  claimed  that  such  an  agreement  is  not  affected 
by  the  statute  of  frauds,  for  the  reason  that  the  real  estate 
is  treated  and  administered  in  equity  as  personal  property 
for  all  the  purposes  of  the  partnership.  A  court  of  equity 
having  full  jurisdiction  of  all  cases  between  partners 
touching  the  partnership  property,  it  is  claimed  that  it 
will  inquire  into,  take  an  account  of,  and  administer  upon 
all  the  partnership  property,  whether  it  be  real  or  per- 
sonal, and,  in  such  case,  wall  not  allow  one  partner  to  com- 
mit a  fraud  or  breach  of  trust  upon  his  copartner  by 
taking  advantage  of  the  statute  of  frauds;  and  to  this 
effect  are  the  following  authorities:  Dale  v.  Hamilton,^ 
Essex  V.  Essex,^  Bunnel  v.  Taintor."*  A  full  discussion  of 
the  question  is  found  in  Dale  v.  Hamilton,  and  the  reason- 
ing and  review  of  the  cases  there  by  Vice-Chancellor 
Wayram  are  quite  satisfactory.  The  general  doctrine  is 
there  laid  down  that  a  'partnership  agreement  between  A 
and  B  that  tliey  shall  be  jointly  interested  in  a  speculation 
fur  buying,  improving  for  sale,  and  selling  lands,  may  be 
proved  without  being  evidenced  by  any  writing  signed 
by,  or  by  the  authority  of  the  party  to  be  charged  there- 
with within  the  statute  of  frauds;  and  such  an  agreement 
being  proved,  A  or  B  may  establish  his  interest  in  land, 
the  subject  of  the  partnership,  without  such  interest  being 
evidenced  by  any  such  writing.'  I  am  inclined  to  think 
this  doctrine  to  be  founded  upon  the  best  reason  and  the 

most   authority Supi)Ose    two    persons    by    parol 

agreement  enter  into  a  partnership  to  speculate  in  lands, 

'  3  Sum.  435.  »  20  Beav.  449 

2  5  Hare,  369.  *  4  Conn.  5G8. 
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bow  do  tliey  come  in  conflict  witli  the  statute  of  frauds? 
No  estate  or  interest  in  land  has  been  granted,  assigned,  or 
declared.  When  the  agreement  is  made  no  lands  are  owned 
by  the  firm,  and  neither  party  attempts  to  convey  or 
assign  any  to  the  other.  The  contract  is  a  valid  one,  and 
in  pursuance  of  this  agreement  they  go  on  and  buy, 
improve,  and  sell  lands.  While  they  are  doing  this,  do 
they  not  act  as  partners  and  bear  a  partnership  rela- 
tion to  each  other?  Within  the  meaning  of  the  statute 
in  such  case  neither  conveys  nor  assigns  any  land  to 
the  other,  and  hence  there  is  no  conflict  with  the  statute. 
The  statute  is  not  so  broad  as  to  prevent  proof  by  parol 
of  an  interest  in  lands;  it  is  simply  aimed  at  the  crea- 
tion or  conversance  of  an  estate  in  lands  without  a  writ- 
ing." ^  This  case  has  been  expressly  approved  and  fol- 
lowed by  the  Supreme  Court  of  Indiana."  But  this  is  not 
the  law  in  Virginia,  where  an  agreement  for  a  joint  in- 
terest in  a  purchase  of  lands  must  be  by  deed  or  writing;^ 
nor  has  it  received  the  sanction  of  the  Supreme  Court  of 
Wisconsin.^     The   legal   title  to  real  property  cannot  be 

'  Chester  v.  Dickerson,  54  N.  Y.  1;  13  Am.  Rep.  550,  per  Mr.  Com- 
missioner Earl. 

'  Holmes  v.  McCraj',  51  Ind.  358;  19  Am.  Rep.  735.  "A  contract  by 
which  parties  agree  to  acquire  land  together,  one  furnishing  the  certifi- 
cate, and  the  other  the  labor  and  expense  of  surveying  and  patenting  it, 
is  not  a  contract  for  the  purchase  and  sale  of  land  by  one  to  the  other, 
but,  as  has  been  frequently  held  by  this  court,  it  is  an  agreement  by 
which  they  are  to  acquire  the  land  jointly":  Gibbons  v.  Bell,  45  Tex. 
417,  423.  See,  also,  Smock  v.  Tandy,  28  Tex.  132;  Miller  v.  Roberts,  18 
Tex.  19;  Evans  v.  Hardeman,  15  Tex.  480;  Watkins  v.  Gilkerson,  10 
Tex.  340;  Stuart  v.  Baker,  17  Tex.  417;  Houston  v.  Sneed,  15  Tex.  307; 
Hemming  v.  Zimmerschitte,  4  Tex.  159 ;  De  Cordova  v.  Smith,  9  Tex.  129 ; 
58  Am.  Dec.  136. 

»  Walker  v.  Herring,  21  Gratt.  678;  8  Am.  Rep.  616;  Henderson  v. 
Hudson,  1  Munf.  510. 

*  Bird  V.  Morrison,  12  Wis.  138.  In  Smith  v.  Burnham,  3  Sum.  437, 
there  was  an  oral  agreement  to  become  copartners  in  the  buying  and 
selling  of  land  and  lumber.  The  capital  for  this  purpose  was  to  be 
jointly  furnished,  and  the  profits  and  losses  incurred  in  the  transaction 
of  the  business  equally  divided.  Judge  Story  held  that  the  action  sought 
to  enforce  a  trust  in  land  created  by  the  failure  to  observe  the  oral  part- 
nership agreement,  and  '.that  it  could  not  be  maintained :  See,  also. 
Freeman  on  Cotenancy  and  Partition,  §  119 ;  Yeatman  v.  Woods,  6  Yerg. 
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taken  and  lield  by  a  partnership  as  such  in  its  firm  name.^ 
It  seems  to  be  settled  be3'ond  question  that  an  agreement 
by  parol  for  the  formation  of  a  partnership  in  land  is 
binding,  aside  from  the  consideration  that  thereby  the 
title  to  land  may  be  affected.^ 

§  52.  Agrreemcnts  to  establish  title  to  land. — An  agree- 
ment to  perfect  the  title  to  land  or  to  have  an  adverse 
title  determined  invalid,  it  has  been  held,  is  an  agreement 

21;  27  Am.  Dec.  452;  Rice  v.  Barnard,  20  Vt,  479;  50  Am.  Dec.  54;  Sum- 
ner V.  Hampson,  8  Ohio,  328;  Piper  v.  Smith,  1  Head,  93;  M'Alister  v. 
Montgomery,  3Hayw.  (Tenn.)94;  Scruggs  r.  Blair,  44  Miss.  406;  Good- 
burn  V.  Stevens,  5  Gill,  1;  Holland  v.  Fuller,  13  Ind.  195;  Tilhnghast  v. 
Champlin,  4  R.  I.  173;  67  Am.  Dec.  510;  Hauff  v.  Howard,  3  Jones  Eq. 
440;  Lang's  Heirs  t;.  Waring,  25  Ala.  625;  60  Am.  Dec.  533;  Collins  i;. 
Warren,  29  Mo.  236;  Piatt  v.  Oliver,  3  McLean,  27;  Shearer  v.  Shearer, 
98  Mass.  Ill ;  Wilcox  v.  Wilcox,  13  Allen,  252.  But  whether  real  estate 
purchased  by  partners  will  be  treated  as  such,  or  as  personalty,  will  be 
determined  by  the  intention  of  the  parties.  If  their  intention  is  to  hald 
it  as  cotenants,  it  will  retain  its  character  as  realty  :  Hunt  v.  Benson,  2 
Humph.  459;  Dyer  v.  Clark,  5  Met.  562;  39  Am.  Dec.  697;  Smith  v. 
Smith,  5  Ves.  193;  Coder  t;.  Huling,  27  Pa.  St.  88;  Coll.umb  v.  Read,  24 
N.  Y.  513;  and  it  will  not  be  presumed  from  the  mere  payment  of  the 
purchase  money  from  the  assets  of  the  firm  that  the  real  property  was 
intended  to  be  held  in  partnership,  and  not  in  cotenancy :  Smith  v.  Jack- 
son, 2  Edw.  Ch.  28;  Cox  v.  McBurney,  2  Sandf.  561;  Wooldridge  ?;.  Wil- 
kins,  3  How.  (Miss.)  360.  But  see  CoUumb  v.  Read,  24  N.  Y.  513.  One 
of  two  partners  jjurchased  real  estate  and  paid  for  it  with  the  note  of 
the  firm;  the  expenses  connected  with  the  purchase,  the  discount  on  the 
original  note,  the  renewals  of  the  same,  and  the  taxes  levied  upon  the 
lot,  were  charged  to  his  individual  account  by  the  direction  of  the  other 
partner.  The  property  was  held  to  have  been  purchased  on  individual 
account,  and  the  partner,  and  not  the  firm,  was  held  entitled  to  the  profits 
arising  from  the  real  estate :  Hay's  Appeal,  91  Pa.  St.  265.  For  a  case 
in  which  lands  were  held  as  partnership  property,  see  Causler  v.  Whar- 
ton, 62  Ala.  358. 

1  Tidd  V.  Rines,  26  Minn.  201. 

*  Chester  v.  Dickerson,  54  N.  Y.  1;  13  Am.  Rep.  5'')0;  Traphagen  v. 
Burt,  67  N.  Y.  30;  Holmes  v.  McCray,  51  Ind.  358;  19  Am.  Rep.  735; 
Gibbons  V.  Bell,  45  Tex.  419;  Speyer  v.  Desjardins,  32  N.  E.  Rep.  283; 
Case  V.  Seger,  4  Wash.  St.  492;  Fountain  v.  Menano,  53  Minn.  443;  39 
Am.  St.  Rep.  617.  See  Bunnell  v.  Taintor,  4  Conn.  568.  An  agreement 
to  divide  profits  arising  from  the  sale  of  land  is  not  required  to  be  in 
writing:  Babcock  v.  Read,  99  N.  Y.  609;  Bruce  v.  Hastings,  41  Vt.  380; 
98  Am.  Dec.  592;  Kilbourne  v.  Latta,  5  Mackey  (D.  C),  304;  60  Am.  Dec. 
373;  Benjamin  v.  Zell,  lUO  Pa.  St.  33;  Everhart's  Appeal,  106  Pa.  St.  349; 
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concerning  an  interest  in  land,  and  must  be  in  writing.^ 
Thus,  an  execution  was  issued  against  a  debtor,  and  a 
surety  wlio  was  ultimately  bound,  and  wlio  was  informed 
that  no  property  belonging  to  the  debtor  could  be  fcjund, 
desired  the  sheriff  to  levy  the  execution  on  a  lot  for  which 
the  debtor  held  a  bond  for  a  conveyance,  and  said  he 
would  see  that  the  title  should  be  made  good  to  the  pur- 
chaser. In  an  action  by  a  person  who  became  the  pur- 
chaser at  the  sheriff's  sale,  in  reliance  on  this  promise, 
and  who  sought  to  obtain  a  conveyance  of  the  legal  title, 
without  paying  the  surety  the  purchase  money,  it  was 
held  that  the  promise  was  void  because  not  made  in  writ- 
ing.'^ An  agreement  for  the  opening  of  a  street  near  a 
party's  land  has  been  held  to  require  a  writing.^  In 
Virginia,  an  agreement  to  pay  an  additional  amount  for 

CaiT  V.  Leavitt,  54  Mich.  540;  Snyder  v.  Wolford,  33  Minn.  175;  53  Am. 
Hep.  22;  Miller  v.  Kendig,  55  Iowa,  174;  Parker  t;.  Siple,  76  Ind.  345;  Hall 
V.  Hall,  8  N.  H.  129;  Graves  v.  Graves,  45  N.  H.  323;  Mahagan  v.  Mead, 
63  N.  H.  130. 

»  Diivall  V.  Peach,  1  Gill,  172;  Reyman  v.  Mosher,  71  Ind.  596. 

»  Bryan  v.  Jamison,  7  Mo.  106.  See  Bishop  v.  Little,  5  Greenl.  367. 
A  verbal  release  of  a  covenant  of  warranty  has  been  considered  inoper- 
ative: Bliss  V.  Thompson,  4  Mass.  488.  Whether  an  agreement  to  pay 
off  encumbrances  was  not  required  to  be  by  deed  appears  to  have  been 
considered  a  doubtful  question  by  the  court  in  New  York :  Duncan  v. 
Blair,  5  Denio,  196.  A  verbal  guaranty  of  tiile,  or  an  agreement  to  pay 
the  expense  of  searcliing  the  title,  need  not  be  in  writing:  Jeakes  v. 
White,  6  Ex.  873;  Huntington  v.  Wellington,  12  Mich.  10;  Do;:gett  v. 
Patterson,  18  Tex.  158.  See,  also,  Evans  v.  Hardeman,  15  Tex.  480; 
Natchez  v.  Vandervelde,  31  Miss.  706;  Miller  v.  Roberts,  18  Tex.  16;  67 
Am.  Dec.  688.  Nor  is  a  deed  necessary  for  mere  agreements  to  deliver 
or  account  for  the  proceeds  of  land  :  Ford  v.  Finney,  35  Ga.  258;  Graves 
V.  Graves,  45  N.  H.  323;  Gwaltney  i;.  Wheeler,  26  Ind.  415. 

'  Richter  v.  Irwin,  28  Ind.  26.  And  the  same  has  been  held  concern- 
ing an  agreement  not  to  build  within  three  feet  of  the  street:  Wolfe  v. 
Frost,  4  Sand.  Ch.  72.  See  Rice  v.  Roberts,  24  Wis.  461 ;  1  Am.  Rep.  195. 
Agreements  that  a  certain  trade  shall  not  be  carried  on  on  premises 
or  certain  buildings  used  thereon  need  not  be  by  deed  :  Bos!  wick  r.  Leach, 
3  Day,  476;  Leinau  v.  Smart,  11  Humph.  308;  Fleming  v.  Ram«ey,  46 
Pa.  St.  252;  nor  need  agreements  for  the  payment  of  taxes:  Preble  v. 
Baldwin,  6  Cush.  549;  Brackett  v.  Evans,  1  Gush.  79.  There  may  be 
a  substitution  of  appraisers  of  the  value  of  land  by  parol  although  the 
original  appointment  may  have  been  by  writing:  Stark  v.  Wilson,  3 
Bibb,  476. 
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land  if  coal  were  found  in  it  has  been  held  void,  because 
not  by  deed.^ 

§  53.  Release  of  damag'es  affecting-  land. — When  land 
has  been  condemned  under  the  proceedings  authorized 
under  the  power  of  eminent  domain,  an  agreement  re- 
leasing damages  is  not  required  to  be  in  writing.^  On 
the  same  principle,  an  agreement  not  to  claim  damages 
for  tlie  flowing  of  one's  land,  if  another  party  will  erect 
a  dam  and  mill,  need  not  be  in  writing.^  An  agree- 
ment of  this  character  is  not  the  conferring  of  any  right, 
interest,  or  easement  in  land,  and  amounts  to  no  more 
than  a  waiver  of  a  claim  for  pecuniary  damages.*  An 
agreement  to  compensate  an  owner  of  land  for  the  ex- 
penses and  outlay  incurred  by  him,  caused  by  the  illegal 
appropriation  of  his  land  by  a  municipal  corporation  for 
the  purpose  of  widening  a  street,  does  not  require  a  writ- 
ing;'    An  interest  in  contingent  profits  to  arise  from  sales 

1  Ileth  V.  Wooldridge,  6  Rand.  605;  18  Am.  Dec.  751.  See  Howe  v. 
O'Maily,  1  Murph.  237  ;  3  Am.  Dec.  693;  Fraser  v.  Child,  4  Smith,  E.  D. 
153 ;  Garret  v.  Malone,  8  Rich.  335.  As  to  whether  an  agreement  to  pay- 
back a  certain  proportion  of  the  purchase  money,  incase  the  land  shall 
not  equal  the  amount  named  in  the  deed,  must  be  by  deed,  see  Mott 
V.  Hurd,  1  Root,  73;  Bradley  v.  Blodget,  Kirby,  22;  1  Am.  Dec.  11; 
Green  v.  Yardiman,  2  Blackf.  324 ;  Dyer  v.  Graves,  37  Vt.  369 ;  Metcalf  v. 
Putnam,  9  Allen,  100.  Where  the  owner  of  land  conveys  the  coal  under 
the  surface,  he  retains  the  title  to  anything  beneath  the  coal,  and  has 
the  right  of  access  to  it,  though  the  deed  does  not  expressly  reserve  such 
right :  Chartier's  Block  Coal  Co.  v.  Mellon,  and  Mansfield's  C.  &  G.  Co. 
V.  Mellon,  152  Pa.  St.  286;  31  Am.  St.  Rep.  645. 

»  Embury  v.  Conner,  3  N.  Y.  511;  53  Am.  Dec.  325;  Fuller  v.  Ply- 
mouth Commissioners,  15  Pick.  81. 

*  Smith  V.  Goulding,  6  Cush.  154. 

*  See,  also.  Fitch  v.  Seymour,  9  Met.  462 ;  Clement  v.  Durgin,  5  Greenl. 
14.  If  however,  a  contract  with  the  owner  is  contemplated  by  the  stat- 
ute authorizing  the  taking,  the  contract  must  be  in  writing:  Phillips  v. 
Thompson,  1  Johns.  Ch.  131.  See,  also,  McCabe  v.  Fitzpatrick,  2  Leg. 
Gaz.  138.  A  deed  is  required  whenever  an  interest  in  land  is  sold  regard- 
less of  the  nature  of  the  consideration,  provided  the  law  recognizes  it  as 
a  good  consideration:  Burlingame  v.  Burlingame,  7  Cowen,  92;  Jack  v. 
McKee,  9  Pa.  St.  235;  Helm  v.  Logan,  4  Bibb,  78;  Baxter  v.  Kitch,  37 
Ind.  554 ;  Dowling  v.  McKenney,  124  Mass.  478. 

*  Coleman  v.  Chester,  14  S.  C.  2 "6. 
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of  real  estate  to  be  made  in  the  future  is  not  an  interest 
in  land/ 

§  54.     Agreement  to    devise    interests  in   land. — The 

principle  is  firmly  established  that  a  promise  to  make  a 
will  of  a  testator's  real  property  is  a  contract  for  the 
conveyance  of  lands,  and  must  be  by  a  deed  or  written 
instrument;'^  and  when  made  in  this  manner,  upon  a  suf- 
ficient consideration,  it  is  valid  and  binding,  and  will  be 
enforced  by  a  court  of  equity.^ 

§  65.  Api)lication  of  rules  relative  to  specific  perform- 
ance.— But  in  the  case  of  an  oral  agreement  of  this  char- 
acter founded  upon  a  valuable  consideration,  the  rules 
relating  to  specific  performance  in  general  apply.  Thus, 
payment  of  money  will  not  be  sufficient  to  take  the  case 
out  of  the  statute.*  But  when  possession  has  been  taken, 
improvement  made,  or  other  acts  have  been  done,  which 
in  equity  are  considered  part  performance,  such  an  agree- 
ment will  be  enforced.^  "  There  can  be  no  doubt  but  that 
a  person  may  make  a  valid  agreement  binding  himself 
legally  to  make  a  particular  disposition  of  his  property  by 
last  will  and  testament.  The  law  permits  a  man  to  dis- 
pose of  his  property  to  a  particular  individual,  or  for  a 
particular  purpose,  as  well  by  will  as   by  a  conveyance 

1  Benjamin  v.  Zell,  100  Pa.  St.  33.  See  Babcock  v.  Eead,  50  N.  Y. 
Sup.  Ct.  126. 

'  Gould  V.  Mansfield,  103  Mass.  408;  4  Am.  Rep.  573;  Harwood  v. 
Goodright,  Cowp.  87;  Waliwle  v.  Orford,  3  Ves.  402;  Caton  v.  Caton, 
Law  R.  1  Ch.  137 ;  2  H.  L.  Cas.  127. 

*  Wri',dit  V.  Tinsley,  30  Mo.  389;  Davison  v.  Davison,  2  Beasl.  246; 
Van  Dyne  r.  Yreeland,  3  (Stock.  370;  Maddox  v.  Rowe,  23  Ga.  431; 
Johnson  v.  Hubbell,  2  Stockt.  Ch.  332;  67  Am.  Dec.  773;  Drinker  v. 
Brinker,  7  Pa.  St.  53;  2  Story  Eq.  Juris.  §§  785,  786;  3  Parsons  on  Cont. 
406. 

*  Harder  v.  Harder,  2  Sandf.  Ch.  17. 

'  Gupton  V.  Gupton,  47  Mo.  37;  Mundorff  v.  Kilbourn,  4  Md.  459; 
Campbell  r.Taul,  3  Yerg.  548;  Johnson  r.  Hubbell,  2  fc^tockt.  Ch.  332;  67 
Am.  Dec.  773 ;  Quackenbush  v.  Elile,  5  Barb.  469.  And  see  Frisby  v. 
Parkhurst,  29  Md.  58;  96  Am.  Dec.  503;  Semmes  v.  Worthington^  38 
Md.  298;  Fardy  v.  Williams,  38  Md.  493;  Brinker  v.  Brinker.  7  Pa.  St. 
53. 

Dbeds,  Vol.  I.— 6 
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to  be  made  at  some  specified  future  period,  or  upon  the 
happeniug  of  some  future  event.  It  may  be  unwise  for 
a  man,  in  this  way,  to  embarrass  himself  as  to  the  final 
disposition  of  his  property,  but  he  is  the  disposer  by  law 
of  his  own  fortune,  and  the  sole  and  best  judge  as  to  the 
time  and  manner  of  disposing  of  it.  A  court  of  equity 
will  decree  the  specific  performance  of  such  an  agree- 
ment upon  the  recognized  principles  by  which  it  is  gov- 
erned in  the  exercise  of  this  branch  of  its  jurisdiction."^ 

§  56.  Parol  evidence. — An  agreement  for  the  execu- 
tion of  a  written  contract  to  sell  land  must  also  be  by 
written  instrument.  For  this  is  an  agreement  that  one 
of  the  parties  shall  ultimately  sell  the  land.^  Evidence 
is  not  admissible  to  prove  that  a  deceased  person  had 
said,  during  his  lifetime,  that  he  had  sold  the  land  of 
which  he  was  the  presumable  owner  to  the  plaintiff.  This 
principle  is  beyond  question.  The  introduction  of  such 
evidence  would  lead  to  the  same  consequoncos  as  evidence 
by  parol  of  a  contract  for  the  sale  of  the  land.^ 

§  57.  Growing-  crops. — Upon  the  question  whether 
growing  crops,  and  other  natural  products  of  the  soil,  are 
such  interests  in  land  that  a  deed  or  written  instrument 

1  Chancellor  Williamson,  in  Johnson  v.  Hubbell,  2  Stockt.  Oh,  332, 
336;  67  Am.  Dec.  773.  The  chancellor  continued:  "In  the  case  of 
Rivers  v.  Executors  of  Rivers,  3  Desaus.  Eq.  195,  4  Am.  Dec.  609,  the 
court,  in  sustaining  the  propriety  of  a  court  of  equity  recognizing  and 
enforcing  such  an  agreement,  very  properly  remarked  that  a  man  might 
renounce  every  power,  benefit,  or  right  which  the  laws  give  him,  and  he 
will  be  bound  by  his  agreement  to  do  so,  provided  the  agreement  be  en- 
tered into  fairly,  without  surprise,  imposition,  or  fraud,  and  that  it  be 
reasonable  and  moral"  :  See,  also,  Jzard  v.  Izard's  Exrs.,  1  Desaus  Eq. 
116;  Lewis  v.  IMaddocks,  6  Ves.  Jr.  150;  Fortescne  d.  Hennah,  19  Ves. 
Jr.  71;  Jones  v.  Martin,  3  Anstr.  882;  Poilmore  v.  Gunning,  7  Sim.  644; 
Moorhouse  v.  Colvin,  9  Eng.  L.  &  Eq.  136 ;  Browne  on  Statute  of  Frauds, 
§263. 

*  Sands  D.  Thompson,  43  Ind.  18;  Trammell  t).  Trammell,  11  Rich. 
471:  Ledford  v.  Ferrell,  12  Ired.  285;  Yates  v.  Martin,  1  Chand.  118; 
Lawrence  v.  Chase,  54  Me.  196. 

*  White  V.  Coombs,  27  Md.  489.  Growing  timber  is  a  part  of  the  real 
estate,  and  must  be  conveyed  by  deed :  Alt  v.  Grosclose,  61  Mo.  App.  409. 
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is  required  for  their  conveyance  there  has  been  a  marked, 
and  perhaps  irreconcilable,  conflict  in  the  decisions.  It 
is  not  our  intention  to  enter  into  an  exhaustive  examina- 
tion of  the  subject,  but  to  state  briefly  what  seem  to  be 
the  proper  conclusions  to  be  deduced  from  the  authori- 
ties. In  England,  the  decisions  have  been  peculiarly 
inconsistent.  In  one  case  Lord  Littledale  said:  "I  am  of 
opinion  that  a  sale  of  the  produce  of  the  land,  whether  it 
be  in  a  state  of  maturity  or  not,  provided  it  be  in  actual 
existence  at  the  time  of  the  contract,  is  not  a  sale  of 
lands,  tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them,  within  the  meaning  of  the  fourth  sec- 
tion of  the  statute  of  frauds.  The  words,  'lands,  tene- 
ments, and  hereditaments,'  in  that  section,  appear  to  me 
to  have  been  used  by  the  legislature  to  denote  a  fee 
simple,  and  the  words,  'any  interest  in  or  concerning 
them,'   were  used  to  denote  a  chattel  interest,  or  some 

interest   less    than   a  fee  simple The    legislature 

contemplated  an  interest  in  land  which  might  be  made 
the  subject  of  sale.  I  think,  therefore,  they  must  have 
contemplated  the  sale  of  an  interest  which  would  entitle 
the  vendee  either  to  the  reversion  or  to  the  present  pos- 
session of  the  land."  ^     Where  there  was  a  verbal  agree- 

'  Evans  v.  Roberta,  5  Barn.  &  C.  829.  In  that  case  the  defendant 
liad  verbally  agreed  to  purchase  of  the  plaintiff  a  cover  of  potatoes,  then 
in  the  ground,  to  be  turned  up  by  the  plaintiff,  for  a  ceitain  price.  The 
court  lield  a  writing  was  not  necessary,  and  Justice  Holroyd  said :  "This 
is  to  be  considered  a  contract  for  the  sale  of  goods  and  chattels,  to  be 
delivered  at  a  future  period.  Although  the  vendee  might  have  an  inci- 
dental right,  by  virtue  of  liis  contract,  to  some  benefit  from  the  land, 
while  the  potatoes  were  arriving  at  maturity,  yet  I  think  he  had  not  an 
interest  in  the  land  within  the  meaning  of  the  statute.  He  clearly  had 
no  interest  so  as  to  entitle  liim  to  the  possession  of  the  land  for  a  period, 
however  limited,  for  he  was  not  to  raise  the  potatoes The  plain- 
tiff did  not  acquire  by  the  contract  an  interest  in  any  specific  portion  of 
the  land.  Tlie  contract  only  binds  the  vendor  to  sell  and  deliver  the 
potatoes  at  a  future  time,  at  the  request  of  the  buyer,  and  he  was  to 
take  them  away."  Prior  to  this,  in  the  case  of  Emmerson  r.  Pleelis,  2 
Taunt.  38,  wlu're  an  action  was  brought  for  the  breach  of  a  contract  to 
remove  a  quantity  of  turnips,  which  were  growing  at  the  time,  and  were 
sold  by  auction,  it  was  said  by  C.  J.  Mansfield  :  "  Now  as  to  this  being 
an  interest  iu  laud,  we  do  not  see  how  it  can  be  distinguished  from  the 
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ment  by  a  defendant  to  buy  of  the  plaintiff  a  quantity  of 
timber  standing  on  the  ground,  though  the  plaintiff  was 
having  it  cut  down,  the  court  held  the  agreement  might 
be  enforced,  and  was  not  void  because  not  in  writing.^ 
Whether  the  produce  is  fully  grown,  or  is  in  a  state  of 
immaturity,  has  uo  effect  upon  the  question  whether  it  is 
an  interest  in  land  or  not.^ 

§  58.  Occupancy  of  the  land. — If  the  purchaser  is 
entitled  to  the  occupancy  of  the  land  during  the  time 
elapsing  between  the  sale  and  contemplated  delivery  for 
the  purpose  of  tilling  the  soil,  the  contract  is  then  for  an 
interest  in  land,  and  requires  a  deed  or  written  instru- 
ment.* But  the  fact  that  the  produce  may  remain  in  the 
soil,  and  will,  therefore,  derive  a  certain  degree  of  nour- 
ishment from  it,  does  not  make  the  contract  for  an  inter- 
est in  land,  as,  it  is  said,  the  land  is  to  be  considered 
a  mere  wareJiouse,  till  the  defendant  may  have  the  oppor- 
tunit}'-  of  removing  the  produce.* 

case  of  hops."  The  chief  justice  referred  to  the  case  of  Waddington  v. 
Brestow,  2  Bos.  &  P.  452.  These  cases  were  referred  to  in  Evans  v. 
Roberts,  supra,  and  the  decision  in  Emmerson  v.  Heelis  rejected.  See 
Parker  v.  Staniland,  11  East,  362;  Sainsburv  z;.  Matthews,  4  Mees.  & 
W.  343. 

'  Smith  V.  Surman,  9  Barn.  &  C.  561. 

»  Bricker  v.  Hughes,  4  Ind.  146;  Sherry  v.  Picken,  10  Ind.  375;  Bull  v. 
Griswold,  19  111.  631 ;  Bryant  v.  Crosby,  40  Me.  9;  Marshall  v.  Ferguson, 
23  Cal.  65;  Davis  v.  McFarlane,  37  Cal.  636;  99  Am.  Dec.  340;  Johnson 
V.  Moss,  45  Cal.  515.     But  see  Powell  v.  Rich,  41  111.  466. 

»  Evans  v.  Roberts,  5  Barn.  &  0.  829.  Lord  Littledale  said  in  that 
case:  "The  legishiture  contemplated  an  interest  in  land  which  might  be 
made  the  subject  of  sale.  I  think,  therefore,  they  must  have  contem- 
plated a  sale  of  an  interest  which  would  entitle  the  vendee  either  to  the 
reversion  or  the  present  possession  of  the  land."  Mr.  Justice  Holyrod 
declared  that  the  "plaintiff  clearly  had  no  interest  in  the  land,  so  as  to 
entitle  him  to  the  possession  of  the  land  for  a  period,  however  limited, 
for  he  was  not  to  raise  the  potatoes."  In  fact,  a  contract  of  this  kind  is 
equivalent  to  a  lease. 

♦  Bayley,  J.,  in  Parker  v.  Staniland,  11  East,  362.  In  that  case  Lord 
Ellenborough  said  :  "It  is  probable  that  in  the  course  of  nature  the  vege- 
tation was  at  an  end;  but  be  that  as  it  may,  they  [the  produce,  which 
consisted  of  potatoes]  were  to  be  taken  by  the  defendant  immediately, 
and  it  was  quite  accidental  if  they  derived  any  further  advantage  from. 
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§  69.  Distinction  between  fructus  industriales  and 
prima  vestiira.  —  A  distinction  has  been  made  between 
sales  of  the  fructus  industriales,  which  require  annual  or 
periodical  culture,  including  grain,  vegetables,  etc.,  and 
sales  of  the  prima  vestura,  comprising  growing  trees  and 
the  like.^  This  distinction  is  observed  in  Pennsylvania, 
and  there  the  rule  prevails  that  all  products  coming  under 
the  denomination  of  prima  vestura  are  interests  in  land, 
and  can  be  conveyed  only  by  deed.^  Thompson,  J.,  upon 
this  subject,  said:  "The  distinction  in  the  English  books 
between  the  prima  vestura  and  the  fructus  industriales  of 
land,  namely,  the  natural  growths  and  the  products  of 
agriculture,  has  always  been  regarded  with  us.  We  have 
uniformly  held  that  growing  crops  pass  to  administrators 
and  not  to  heirs,  and  that  they  are  liable  to  be  seized  and 
sold  on  execution  as  personal  chattels  of  a  debtor.  So  in 
regard  to  the  former,  whenever  we  have  spoken  on  the 
subject  there  is  a  concurrence  likewise  in  the  doc- 
being  in  the  land."  See,  also,  ^Yarwick  v.  Bruce,  2  Maule  &  S.  208, 
where  Lord  EUenborough  said,  concerning  a  sale  of  a  quantity  of  potatoes 
growing  in  the  ground :  "Whether  at  the  time  of  sale  they  were  covered 
with  earth  in  the  field  or  in  a  box,  still  it  was  a  sale  of  a  chattel."  See 
Cutler  V.  Pope,  13  Me.  377. 

1  Scorell  V.  Boxall,  1  Younge  &  J.  398;  Rod  well  v.  Phillips,  9  Mees.  & 
W.  503.  Rodwell  v.  Phillips  was  a  case  where  a  contract  had  been  made 
for  the  sale  of  all  the  growing  fruit  and  vegetables  on  a  portion  of  the 
vendor's  premises.  The  question  was  whether  a  stamp  was  necessary 
under  the  act  requiring  a  stamp  upon  agreements  for  any  interest  in 
land.  The  court  held  that  it  was.  Lord  Abinger  saying:  "The  difference 
appears  to  be  between  annual  productions  raised  by  the  labor  of  man, 
and  the  annual  productions  of  nature,  not  referable  to  the  industry  of  man, 
except  at  the  period  when  they  were  first  planted"  ;  and  in  another 
place  remarked:  "Growing  fruit  would  not  pass  to  an  executor,  but  to 
the  heir;  it  could  not  be  taken  by  a  tenant  for  life,  or  levied  upon  in 
execution,  under  a  writ  of /i. /a.  by  the  sheriff;  therefore  it  is  distinct 
from  all  those  cases  where  the  interest  would  pass,  not  to  the  heir  at  law, 
but  to  some  other  person" :  See,  also,  Dunne  v.  Ferguson,  1  Hayes,  540; 
Jones  V.  Flint,  10  Ad.  &  E.  753;  Teall  v.  Auty,  4  Moore,  542;  Yale  v. 
Seely,  15  Vt.  221 ;  Carrington  v.  Roots,  2  Mees.  i<c  W.  248;  Teall  c.  Auty, 
2  B.  A  B.  101 ;  "Warwick  i-.  Bruce,  2  Maule  &  S.  205 ;  Wa? hbourn  v.  Bur- 
rows, 1  Ex.  107;  Crosby  r.  Wadswortli,  0  East,  002. 

'  Pattison's  Appeal,  61  Pa.  St.  294;  100  Am.  Dec.  637 ;  Bowers  v.  Bow- 
ers, 95  Pa.  St.  477. 
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trine."'  But  the  rule  is  not  there  understood  to  be  abso- 
lute or  uiiqualitied,  but  is  subject  to  the  modification  that 
if  an  i  111  mediate  severance  is  contemplated  a  reservation 
of  growing  timber  is  personalty,  but  if  such  immediate 
severance  is  not  in  view,  it  is  an  interest  in  land  and 
must  pass  by  deed.^ 

§  60.  This  distinction  in  New  York. — This  rule  also 
obtains  in  New  York,  and  in  that  state  poles  whose  use 
was  necessary  in  the  cultivation  of  hops,  and  which  were 
taken  down  for  the  purpose  of  gathering  the  crop,  and 
had  been  piled  in  the  3'ard  to  be  replaced  when  the  season 
for  hop  raising  returned,  have  been  considered  a  part  of 
the  real  estate.*  Therefore,  in  that  state  a  valid  sale  of 
trees  growing  on  land  can  be  made  only  by  a  written  in- 
strument.* The  court  referred  to  the  conflict  between 
the  decisions,  and  observed  that  the  question  had  not 
been    decided    before   in   that    state,  and   said:  "We   are, 

'  Pattison's  Appeal,  supra.  The  learned  justice,  continuing,  said: 
"In  Yeakle  v.  Jacob,  33  Pa.  St.  376,  this  court  held,  that  a  grant  to  one 
of  a  perpetual  right  to  enter  and  cut  timber  on  another's  land  for  the 
purpose  of  repairing  fences,  was  within  the  statute  of  frauds  and  per- 
juries; that  such  a  right  is  an  interest  in  land,  and  cannot  pass  by 
parol.  This  case  was  cited  and  applied  in  Huff  v.  McCauley,  53  Pa.  St. 
206 ;  91  Am,  Dec.  203.  Many,  if  not  all  the  authorities  bearing  on  this 
question,  may  be  found  referred  to  in  the  arguments  and  opinions  in 
these  two  cases,  and  I  will  not  burden  this  oi^inion  with  them.  We 
think  the  principle  of  them  is  indisputable.  Nothing  can  be  drawn 
from  the  case  of  Caldwell  v.  Fulton,  31  Pa.  St.  475,  72  Am.  Dec.  T60, 
and  subsequent  cognate  cases,  in  which  this  court  has  held  to  the  right 
of  severance  of  a  freehold  estate  into  one  or  more  estates  of  freehold 
within  the  same  boundaries;  that  is,  the  mineral  under  the  surface  to 
constitute  a  separate  estate  from  the  surface  land.  The  distinctiveness 
of  the  purposes  and  uses  of  these  interests,  renders  the  division  natural 
and  not  productive  of  any  confusion,  and  very  important  to  both  inter- 
ests. But  it  was  never  held  that  either  was  a  personal  chattel,  or  to  be 
80  treated.  Nor  are  we  for  a  moment  to  doubt  but  a  conveyance  of  all 
the  timber  on  a  man's  land,  to  be  taken  at  discretion,  is  not  an  interest 
in  land  which  may  be  conveyed  by  an  instrument  in  writing.  That  is 
not  our  question  ;  it  is  whether  such  an  interest  is  personalty  or  realty, 
and  we  unhesitatingly  hold  it  to  be  the  latter." 

^  McClintock's  Appeal,  71  Pa.  St.  365.  In  that  case  Pattison's  Ap- 
peal, 61  Pa.  St.  294 ;  100  Am.  Dec.  637,  is  distinguished  and  approved. 

»  Bishop  V.  Bishop,  11  N.  Y.  123;  62  Am.  Dec.  68. 

*  Green  v.  Armstrong,  1  Denio,  550. 
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therefore,  as  it  seems  to  me,  at  full  liberty  to  adopt  a 
broad  principle,  if  one  can  be  found,  which  will  deter- 
mine this  precise  question  in  a  manner  which  our  judg- 
ments shall  approve,  and  especially  if  it  be  equally 
applicable  to  other  and  analogous  cases."  From  an 
examination  of  the  authorities  the  court  drew  the  follow- 
ing distinction:  "An  interest  in  personal  chattels  may  be 
created  without  a  deed  or  conveyance  in  writing,  and  a 
contract  for  their  sale  may  be  valid,  though  by  parol. 
But  an  interest  in  that  which  is  land  can  only  be  created 
by  deed  or  written  conveyance,  and  no  contract  for  the 
sale  of  such  an  interest  is  valid  unless  in  writing.  It  is 
not  material,  and  does  not  affect  the  principle  that  the 
subject  of  the  sale  will  be  personal  property  when  trans- 
ferred to  the  purchaser.  If  when  sold  it  is  in  the  hands 
of  the  seller  a  part  of  the  land  itself,  the  contract  is 
within  the  statute.  These  trees  were  part  of  the  defend- 
ant's land  and  not  his  personal  chattels.  The  contract  for 
their  sale  and  transfer  being  by  parol  was  therefore  void."  ^ 

§  61.  Other  States. — In  New  Jersey,  the  rule  is  that 
trees  and  such  other  products  as  are  the  natural  and  per- 
manent growth  of  the  soil  cannot  be  deemed  as  possessing 
the  nature  of  emblements  or  fructus  industriales;  they  are 
a  part  of  the  inheritance,  and  can  become  personalty 
only  by  an  actual  severance,  or  a  severance  in  law  as  the 
ellbct  of  a  proper  instrument  of  writing.^  This  distinc- 
tion is  made  by  the  courts  likewise  in  Ne\v  Hampshire^ 
and  Indiana,*  and  it  seems  also  in  Vermont^  and  Missis- 

'  Green  v.  Armstrong,  svpra.  See,  also,  Warren  r.  Leland,  2  Barb. 
613;  Bank  of  Lansingburgh  v.  Crary,  1  Barb.  542;  Pierrepont  v.  Bar- 
nard, 6  N.  Y.  292 ;  Kilmore  v.  Howlett,  48  N.  Y.  509 ;  Boyce  v.  Washburn, 
4  Hun,  792. 

"  Slocum  V.  Seymour,  36  N.  J.  L.  138;  13  Am.  Rep.  432;  O'Donnell  v. 
Brehen,  36  N.  J.  L.  257.     See  Westbrook  r.  Eager,  1  Har.  (Del.)  81. 

»  Howe  V.  Batchelder,  49  N.  H.  204;  Kingsley  v.  Holbrook,  45  N.  H. 
313;  86  Am.  Dec.  173;  Putney  v.  Day,  6  N.  H.  430;  25  Am.  Dec.  470. 

*  Owens  V.  Lewis,  46  Ind.  488;  15  Am.  Rep.  295;  Cool  v.  Peters  Box 
&  Lumber  Co.,  87  Ind.  531 ;  Terrell  v.  Frazier,  79  Ind.  473.  See  Arm- 
strong I'.  Laweon,  73  Ind.  498. 

*  Buck  V.  Pickwell,  27  Vt.  157;  Ellison  v.  Brigham,  38  Vt.  64;  Fitch 
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sippi.^  In  a  recent  case  in  England,  it  seems  that  the 
distinction  made  in  the  early  cases  as  to  the  nature  of 
the  crop  has  heen  rejected.^ 

§  62.  Opposite  view  where  this  distinction  is  not  ob- 
served.— Several  of  the  American  courts  have  refused  to 
observe  the  distinction  sought  to  be  made,  and  their  de- 
cisions are  thus  in  harmony  with  the  latest  English  case. 
We  can  see  no  just  reason  for  this  distinction.  If  the 
product  is  attached  to  or  imbedded  in  the  soil,  its  char- 
acter as  realty  or  personalty  ought  to  be  determined,  in- 
dependently of  the  inquiry  whether  it  requires  periodical 
care  and  cultivation.  This  is  the  rule  that  prevails  in 
Maine,  Kentucky,  Maryland,  and  perhaps  Connecticut.^ 
In  Massachusetts,  growing  timber  may  be  transferred 
without  a  deed;*  and  so  may  a  building  sold  without  the 
land  on  which  it  stands.^  But  if  a  severance  from  the 
land  is  not  contemplated,  and  it  is  intended  to  pass  a  title 
to  the  standing  crop  as  such,  a  deed  or  writing  is  required.^ 
The  license  to  enter  upon  the  land  may  be  revoked  before 
an  actual  entry  and  severance,  and  no  title  having  passed 

V.  Burk,  38  Vt.  687;  Sterling  v.  Baldwin,  42  Vt.  306.  In  the  last  case, 
however,  the  court  seems  to  sanction  the  rule  that  no  distinction  should 
be  made  while  admitting  the  correctness  of  its  other  decisions,  saying: 
"  We  are  not  supposed  to  give  that  opinion  the  force  of  authority  beyond 
the  very  point  of  judgment." 

'  Harrell  v.  Miller,  35  Miss.  700;  72  Am.  Dec.  154.  See,  also,  Powers 
V.  Clarkson,  17  Kan.  218;  Carriers.  Gordon,  21  Ohio  St.  605;  Kerr  v. 
Connell,  Bert.  133;  Daniels  v.  Bailey,  43  Wis.  566;  Young  v.  Lego,  36 
Wis.  394;  Jackson  v.  Evans,  44  Mich.  510;  Lyle  v.  Shinnebarger,  17  Mo. 
App.  66. 

=■  Marshall  v.  Green,  1  C.  P.  D.  L.  E.  35.  This  decision  was  made  in 
1875  in  the  common  pleas  division  of  the  English  high  court  of  justice. 

»  Cutler  i;.  Pope,  13  Me.  377.  See  Safford  v.  Annis,  7  Greenl.  168  ; 
Bryant  v.  Crosby,  40  Me.  9,  23;  Erskine  v.  Plummer,  7  Greenl.  447;  22 
Am.  Dec.  216;  Caine  v.  McGuire,  13  Mon.  B.  340;  Byussee  v.  Reese,  4 
Met.  (Ky.)  .372;  83  Am.  Dec.  481;  Smith  v.  Bryan,  5  Md,  151;  59  Am. 
Dec.  104;  Bostwick  v.  Leach,  3  Day,  476;  Poor  v.  Oakman,  104  Mass. 
316;  Douglas  v.  Shumway,  13  Gray,  502. 

»  Claflin  V.  Carpenter,  4  Met.  580;  38  Am.  Dec.  381. 

*  Shaw  v.  Carbrey,  13  Allen,  462. 

fi  Poor  V.  Oakman,  104  Mass.  309;  Giles  v.  Simonda,  15  Gray,  441;  77 
Am.  Dec.  372.     See  Knox  v.  Haralson,  2  Tenn.  Ch.  232. 
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to  the  purchaser  he  will  have  no  right  to  enter  upon  the 
land  to  remove  the  property.'  It  cannot  be  said  to  be 
settled  that  the  character  of  the  crop  is  or  is  not  the  cri. 
teriou  by  which  to  dotcrinine  the  necessity  for  a  deed. 
But  our  view,  as  we  have  stated,  is  that  the  distinction  is 
a  refinement  without  j)ractical  value  and  unfounded  in 
reason.  Upon  the  subject,  generally,  the  principle  run- 
ning through  the  authorities  seems  to  be  that  if  the  agree- 
ment provides  or  fairly  implies  that  the  purchaser  is  to 
liave  possession  of  the  land,  as  part  of  the  bargain,  tlien  it 
becomes  an  agreement  for  an  interest  in  land.  But  if  the 
right  to  enter  is  simply  incidental  to  the  contract,  and  is 
not  expressly  provided  for  by  the  contract,  the  sale  is  not 
of  land  but  of  goods  merely.^  It  was  held  in  Michigan, 
where  an  oral  agreement  was  made  for  the  conveyance  of 
a  farm  and  also  for  the  transfer  of  the  wheat  growing 
thereon,  that,  as  the  former  agreement  was  void  because 
not  in  writing,  the  latter  being  connected  with  it  was  also 
void,  though  otherwise  it  might  not  be.^ 

'  Poor  V.  Oakman,  104  Mass.  309.  And  see  Drake  v.  Wells,  11  Allen, 
141 ;  Giles  v.  Simonds,  15  Gray,  441;  77  Am.  Dec.  372;  Nettleton  v.  Sikes, 
8  Met.  34;  Nelson  v.  Nelson,  6  Gray,  385;  Stearns  v.  Washburn,  7  Gray, 
187 ;  I.anison  v.  Patch,  5  Allen,  586;  81  Am.  Dec.  765 ;  Burton  v.  Scherpf, 
1  Allen,  133;  79  Am.  Dec.  717;  Whitmarsh  t;.  Walker,  1  Met.  313;  Boyce 
V.  Waslibiirn,  4  llun.  792;  White  v.  Fo&ter,  102  Mass.  375. 

'  See  Sterling  v.  Baldwin,  42  Vt.  306.  A  contract  by  a  creditor  to  take 
control  of  a  debtor's  plantation  and  sell  the  crops  when  grown  was  held 
not  required  to  be  in  writing :  Burkham  v.  Mastin,  54  Ala.  122.  A  contract 
made  by  a  child  with  his  father  to  release  to  his  brothers  all  claim  in  ex- 
pectancy to  the  father's  estate,  in  consideration  of  a  conveyance  of 
land  to  him,  need  not  be  in  writing:  Galbraitli  v.  McLain,  84  111.  379. 
Where  an  oral  agreement  was  made  by  the  owner  of  land,  giving  a  per- 
son the  right  to  set  out  a  number  of  trees,  and  to  receive  a  portion  of  the 
product  during  the  lifetime  of  tiie  trees,  it  was  held  after  part  j  orform- 
ance  not  to  be  void  by  the  statute  of  frauds:  Wiley  i'.  Bradley,  GO  Ind. 
62. 

'  Jackson  v.  Evans,  44  Mich.  510.  Under  a  parol  contract  whereby 
plaintiff  agreed  that  defendant  might  cut  from  his  land  a  quantity  of 
wood,  for  which  tiie  defendant  was  to  execute  to  plaintiff  a  deed  for  the 
land,  it  was  held  that  the  plaintiff  could  not  recover  on  assumpsit  for  the 
value  of  the  wood  taken  by  defendant,  but  as  defendant  did  not  seek 
to  avoid  the  agreement,  he  was  bound  by  the  terms  of  the  original  con- 
tract: Green  v.  N.  0.  K.  R.  Co.,  77  N.  (J.  95.    See  generally  Brittain  v. 
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§  63.  Easements  are  interests  in  lands. — By  the  com- 
mon law,  incorporeal  hereditaments  could  be  transferred 
only  by  deed,  and  this,  of  course,  still  remains  the  law. 
Hence,  a  right  to  a  drain  running  through  adjoining  land 
can  be  created  only  by  deed/  So  a  legal  right  of  way  can 
pass  only  by  deed;^  and  the  riglit  to  be  buried  in  a  par- 
ticular vault  requires  a  writing  for  its  creation.^  Pipes 
for  the  conveyance  of  water  have  been  deemed  an  interest 
in  land;  ■*  so  have  pipes  laid  in  the  ground  for  the  convey- 
ance of  gas.*  A  right  of  way  cannot  exist  by  parol; 
it   must   be  created   by   deed.^     And  when  an  easement 

McKay,  1  Ired.  265;  35  Am.  Dec.  738;  Purner  «.  Piercy,  40  Md.  212;  17 
Am.  Rep.  591;  Brown  v.  Sanborn,  21  Minn.  402;  Bull  v.  Griswold,  19 
111.  631;  Davis  v.  McFarlane,  37  Cal.  634;  99  Am.  Dec.  340;  Marshall  v. 
Ferguson,  23  Cal.  65.  In  Indiana  it  is  held  that  a  contract  for  the  sale 
of  growing  trees  or  standing  timber  is  within  the  statute  of  frauds :  Cool 
V.  Peters'  Box  &  Lumber  Co.,  87  Ind.  531;  Armstrongs.  Lawson,  73  Ind. 
498. 

^  Hew) ins  v.  Shippam,  5  Barn.  &  C.  221.  In  Fentinam  v.  Smith,  4 
East,  107,  Lord  EUenborough  said  :  "  The  title  to  have  the  water  flow- 
ing in  the  tunnel  over  defendant's  land  could  not  pass  by  parol  license 
without  deed,  and  the  plaintiff  could  not  be  entitled  to  it,  as  stated  in 
his  declaration,  by  reason  of  his  possession  of  the  mill ;  but  he  had  it  by 
license  of  the  defendant,  or  by  contract  with  him,  and,  if  by  license,  it 
was  revocable  at  any  time." 

*  Lord  Denman,  C.  J.,  in  Tickle  v.  Brown,  4  Ad.  &  E.  369. 

*  Bryan  v.  Whistler,  8  Barn.  &  C.  298.  See,  also,  Cocker  v.  Cowper, 
1  Cromp.  M.  &  R.  418;  Monk  v.  Butler,  Cro.  Jac.  574;  Hoskins  v. 
Robins,  2  Vent.  123;  Harrison  v.  Parker,  6  East,  154.  Under  a  deed 
by  tenants  in  common,  reciting  that  a  small  portion  of  the  land  has 
been  laid  off  for  burial  purposes,  and  excepting  and  reserving  to  the 
grantors  and  their  heirs  the  right  of  future  interment,  and  a  right  of 
way  across  the  granted  premises,  the  heirs  of  the  grantors,  having  suc- 
ceed' d  to  the  latter's  rights,  may  protect  the  graves  and  monuments 
from  spoliation  by  a  person  claiming  under  the  deed:  Mitchell  v. 
Thorne,  134  N.  Y.  536;  30  Am.  St.  Rep.  699. 

*  Rex  V.  Bath,  4  East,  609. 

^  Rex  V.  Brighton  Gas  Co.,  5  Barn.  &  C.  466.  And  see  Philbrick  v. 
Ewing,  97  Mas.^.  133,  136;  Williams  v.  Morris,  8  Mees.  &  W.  488. 

*  Fitch  V.  Seymour,  9  Met.  462;  Chapin  v.  Noyes,  6  Wend.  461.  In 
Hays  V.  Richardson,  1  Gill  &  J.  366,  it  was  held  that  a  grant  of  a  right 
to  open  a  road  must  be  acknowledged  and  recorded  in  acconiance  with 
the  recording  laws.  This  was  also  held  in  Wright  v.  Freeman,  5  Har.  & 
J.  467.  See,  also.  Cook  v.  Stearns,  11  Mass.  533;  Russeil  v.  Scott,  9 
Cowen,  279;  Morse  v.  Copeland,  2  Gray,  302;  Houston  i;.  Laffee,  46 
N.  H.  505, 507 ;  Curtis  v.  Jackson,  13  Mass.  507  ;  Anon.  v.  Deberry,  1  Hay  w. 
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has  been  once  created,  it  can  be  conveyeJ  only  by  deed.' 
The  right  to  abut  and  erect  a  dam  upon  the  land  of 
another  for  a  permanent  purpose  can  be  granted  only  by 
deed.^  So  an  agreement  by  an  occupant  of  leased  lands 
to  permit  a  railroad  company  for  a  term  of  years  to 
lay  a  track  on  the  lands  and  take  stone  and  soil  therefrom 
must  be  in  writing,  or  it  will  be  void.^  The  charter  of  a 
water  power  company  authorized  them  to  divert  the 
water  of  a  river  on  obtaining  the  written  consent  of  the 
riparian  owners.  But  this,  as  it  was  held,  did  not  dis- 
pense with  the  necessity  of  a  deed.  Such  a  right  is  an 
incorporeal  hereditament,  and  the  consent  alone  was 
nothing  but  a  license.*  An  agreement  on  the  part  of  a 
railroad  company  to  establish  a  turn-out  track  and  stop- 
ping place  near  the  land  of  another,  and  to  stop  there 
with  freight  and  passenger  trains,  must  be  in  writing, 
because  it  would  create  a  negative  easement  in  the  com- 
pany's land.^ 

248;  Hull  v.  Chaffee,  13  Vt.  150;  Bullen  v.  Runnells,  5  N.  H.  255;  9  Am. 
Dec.  55;  Thompson  v.  Gregory,  4  Johns.  81 ;  4  Am.  Dec.  255. 

'  Ferrell  v.  Ferrell,  1  Baxt.  329.  Tlie  right  to  overflow  land  of  a  party 
without  paying  damages  cannot  be  established  by  proof  of  a  parol  agree- 
ment or  license  made  with  his  grantors:  Seidensparger  v.  Spear,  17 
Me.  123 ;  35  Am.  Dec.  234.  But  the  damages  occasioned  by  flowing  may 
be  waived  by  parol :  Clement  v.  Durgin,  5  Me.  9.  Trees  on  the  land  and 
the  right  of  pasturage  cannot  be  reserved  by  the  grantor  by  a  parol  con- 
tract: Dodder  v.  Snyder,  67  N.  W.  Rep.  1101. 

*  Moulton  V.  Faught,  41  Me.  298.  Equity  will  enforce  a  parol  agree- 
ment to  construct  a  ditch  and  keep  it  in  repair  for  the  mutual  benefit  of 
several  parties,  if  in  pursuance  of  this  agreement  they  have  performed 
lal)or  and  paid  their  share  of  the  expenses  :  Gooch  v.  Sullivan,  13  Nev.  78. 

»  Cayuga  R.  R.  Co.  v.  Niles,  20  N.  Y.  Sup.  Ct.  170.  But  a  contract  of 
this  nature  will,  while  unrevoked,  justify  acts  done  under  it  as  an  oral 
license :  Cayuga  R.  R.  Co.  v.  Niles,  20  N.  Y.  Sup.  Ct.  170. 

*  Veghte  V.  Raritan  etc.  Co.,  19  N.  J.  Eq.  142. 

'  Pitkin  V.  Long  Island  R.  R.  Co..  2  Barb.  Ch,  221 ;  47  Am.  Dec.  320. 
An  agreement  as  part  of  the  consideration  to  pay  a  mortgage  need  not 
be  in  writing:  Tuttle  v.  Armstead,  53  Conn.  175.  It  has  been  held  that 
an  oral  agreement  to  refund  pro  rata  for  a  deficiency  in  the  quantity 
of  land  can  be  enforced:  Sherrill  v.  Hagan,  92  N.  C.  345.  So  can  an 
oral  promise  by  a  vendee  to  pay  a  bond  made  by  his  vendor  to  the  lat- 
ter's  vendor:  Ford  v.  Finney,  35  Ga.  258.  So  can  an  oral  agreement  to 
purchase  a  mortgage  on  the  owner's  land,  sell  the  same,  and  after  de- 
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ducting  the  indebtedness,  pay  the  bahmce  to  such  owner:  McGinnig  v. 
Cook,  57  Va.  36;  52  Am.  Eep.  115.  So  can  an  oral  agreement  between 
joint  owners  of  land  about  to  be  sold  at  foreclosure,  that  one  shall  buy 
and  hold  for  both  :  Cornell  v.  Ithaca  etc.  R.  R.  Co.,  61  How.  Pr.  184.  The 
agreement  for  the  sale  of  the  interest  of  a  cestui  que  trust  in  land  must  be  in 
writing:  Holmes  v.  Holmes,  86  N.  C.  205;  McCla  a  i;.McClain,  57  Iowa, 
167 ;  Richards  v.  Richards,  9  Gray,  313.  So  must  an  agreement  to  rescind 
a  deed :  Davis  v.  Inscoe,  84  N.  C.  396;  McEwan  r.  Ortman,  34  Mich.  325. 
An  agreement  to  advance  money  to  enable  another  to  purchase  land  need 
not  be  in  writing :  Wetherbee  v.  Potter,  99  Mass.  354.  But  if  he  is  to  take 
the  title  in  his  own  name  the  rule  is  different :  Spencer  v.  Lawton,  14  R.  I. 
494;  Wetmore  v.  ^S'euberger,  44  Mich.  362.  A  promise  to  pay  part  of 
the  purchase  price  to  a  third  party  is  not  required  to  be  in  writing: 
Strong  V.  Kamm,  13  Or.  172.  An  agreement  to  purchase  land  must  be 
in  writing:  Parsons  v.  Phelan,  134  Mass.  109;  Henderson  v.  Hudson,  1 
Munf.  (Va.)  510;  Linscot  v.  Mclntire,  15  Me.  201;  33  Am.  Dec.  602; 
McCormick's  Appeal,  57  Pa.  St.  54;  98  Am.  Dec.  191.  An  oral  agree- 
ment made  for  the  purpose  of  saving  a  foreclosure,  to  the  effect  that  the 
mortgagor  should  convey  his  interest  to  the  mortgagee,  and  that  he 
should  pay  a  certain  amount,  permit  the  mortgagor  to  find  a  purchaser, 
and  thereupon  would  convey  to  the  purchaser  and  deliver  any  surplus 
remaining  over  the  amount  due  to  the  mortgagor,  was  held  valid:  Rev- 
man  V.  Mosher,  71  Ind.  596.  See,  also.  Hunt  v.  Elliott,  80  Ind.  245;  41 
Am.  Rep.  794.  An  agreement  by  a  purchaser  of  property  sold  under 
foreclosure  that  he  will  reconvey  to  the  mortgagor  for  the  amount  paid 
for  the  property  must  be  in  writing :  Rose  v.  Fall  River  Five  Cents  Sav. 
Bank,  165  Mass.  273.  A  grantee  is  bound  by  an  oral  promise  to  pay 
taxes  which  are  a  lien  on  the  land:  Brackett  v.  Evans,  1  Cush.  79; 
Preble  v.  Baldwin,  6  Cush.  549.    But  see  Duncan  v.  Blair,  5  Denio,  196. 
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PART  I. 

WnO   MAY   CONVEY   BY    DEED. 

§  64.     Legal  capacity  to  convey — General  comments. 

In  general,  every  person  who  is  legally  competent  to  bind 
himself  by  contract  may  convey  his  property  by  deed,  or 
may  empower  another  to  do  so  for  him.  There  are,  how- 
ever, certain  disabilities  under  which  persons  may  be 
laboring  that  render  them  incapable  of  making  a  valid 
contract.  These  disabilities  are  said  to  be  either  legal,  as 
in  the  case  of  married  women  and  corporations,  or  natural, 
as  in  the  case  of  insane  persons.  The  disability  of  infancy 
is  either  legal  or   natural,  depending    upon  the   circum- 
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stances  of  each  particular  case.  Some  of  those  who  rest 
under  a  disability,  rendering  them,  to  a  certain  extent  in- 
capable of  contracting,  are  permitted  to  convey  or  acquire 
title  subject  to  certain  restrictions.* 

§  65.  Capacity  to  take  or  transfer  real  estate  gov- 
erned by  the  law  rei  sitae. — The  transfer  and  acquisition 
of  title  to  land  is  governed  by  the  law  prevailing  in  the 
place  where  the  land  is  situated.  The  capacity  of  a  per- 
son to  take  land  is  determined  and  controlled  by  the  law 
of  the  situs.  If  an  alien  is  not  permitted  to  hold  land  by 
the  laws  of  the  country  where  it  lies,  it  is  immaterial 
what  the  law  of  his  domicile  may  be  upon  the  subject.^ 
"  It  is  a  principle  too  firmly  established  to  admit  of  dis- 
pute at  this  day,  that  to  the  law  of  the  State  in  which 
land  is  situated  must  we  look  for  the  rules  which  govern 
its  descent,  alienation,  and  transfer,  and  for  the  effect 
and  construction  of  conveyances."^  On  the  subject  of  the 
capacity  of  parties  to  transfer  lands,  Judge  Story,  advert- 
ing to  the  fact  that  if  aliens  are  excluded  by  the  laws  of 
a  country  from  holding  lands,  the  title  becomes  inoper- 
ative as  to  them,  regardless  of  what  may  be  the  law  of 
their  domicile,  thus  continues:  "So,  if  a  person  is  incap- 
able from  any  other  circumstances  of  transferring  his 
immovable  property  by  the  law  of  the  situ.^,  his  transfer 
will  be  held  invalid,  although  by  the  law  of  his  domicile 
no  such  personal  incapacity  exists.  On  the  other  hand, 
if  he  has  capacity  to  transfer  by  the  law  of  the  si'tuf<,  he 
may  make  a  valid   title,  notwithstanding  an   incapacity 

'  Cutter  V.  Davenport,  1  Pick.  81 ;  11  Am.  Dec.  149 :  Darby  v.  INIayer, 
10  Wheat.  465;  Chapman  v.  Robertson,  6  Paige,  627;  31  Am.  Dec.  264; 
United  States  v.  Crosby,  7  Cranch,  115;  Hosfordt-.  Nichols,  1  Pai-re,  220; 
Sill  D.  Worswick,  1  Black.  H.  665;  Coppin  v.  Coppin,  2  P.  Wnis.  i't)0 ; 
Hunter  t.  Potts,  4  Term  Kep.  182. 

*  Huey's  Appeal,  1  Grant  Cas.  51 ;  Kling  v.  Sejour,  4   La.  An.    128; 
Huj^hes  V.  Hughes,  14  La.  An.  85;  Cloi)ton  v.  Pooker,  27  Ark.  482:  Kerr 
V.  Moon,  9  Wheat.  565;  Buchanan  r.  Deshon,  1  Har.  ct  G.  280;  Sewall  v. 
Lee.  9  Mass.  363. 

'  McGoon  V.  Scales,  9  Wall.  23,  per  Mr.  Justice  Miller.  See  Barnum 
V.  Barnum,  42  Md.  251,  307. 
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may  attach  to  him  by  the  Law  of  his  domicile.  This  is 
the  silent,  but  irresistible  result  of  the  principle  adopted 
by  the  common  law,  which  has  no  admitted  exception. 
We  may  illustrate  the  principle  by  an  application  to  cases 
of  common  occurrence  under  the  dominion  of  the  com- 
mon law.  By  that  law,  a  person  is  deemed  a  minor,  and 
is  incapable  of  conveying  real  estate,  until  he  has  arrived 
at  the  age  of  twenty-one  years.  But  by  the  law  of  some 
foreign  countries  minority  continues  until  twenty-five  or 
even  until  thirty  years  of  age.  Let  us  then  suppose  a 
foreigner,  owning  lands  in  England  or  America  (where 
the  common  law  prevails),  who  is  by  the  law  of  his  dom- 
icile in  his  minority,  but  who  is  over  twenty-one  years 
of  age.  It  is  clear  that  he  may  convey  his  real  estate  in 
England  or  America,  notwithstanding  such  domestic  in- 
capacity, for  he  is  of  the  age  required  by  the  local  law. 
On  the  other  hand,  let  us  suppose  a  married  woman  who 
is  domiciled  in  a  foreign  country,  and  by  the  law  of  that 
country  is  incapable  of  alienating  her  real  estate  without 
the  consent  of  her  husband,  owning  real  estate  in  England 
or  in  America,  where  she  is  incapable  of  alienating  it 
without  such  consent;  she  cannot  alienate  it  without  the 
consent  of  her  husband,  and  her  separate  act  will  be  held 
ipso  facto  void  by  the  law  of  the  situs  "^ 

§  66.  Assig^nment  for  benefit  of  creditors. — The  ap- 
plication of  the  rule  that  a  transfer  of  real  property  must 
conform  to  the  law  of  the  place  where  it  is  situated,  has 
often  been  made  in  cases  of  assignments  for  the   benefit 

*  Story  on  Conflict  of  Laws,  §  431.  See  Saul  v.  His  Creditors,  5  Mart., 
N.  S.,  569;  16  Am.  Dec.  212;  Phillips  v.  Hunter,  2  Black.  H.  402;  Good- 
win V.  Jones,  3  Mass.  514;  3  Am.  Dec.  173;  Blake  v.  Williams,  6  Pick. 
286;  17  Am.  Dec.  372;  Clarke  v.  Graham,  6  Wheat.  577;  Holmes  v. 
Remeen,  4  Johns.  Ch.  460;  8  Am.  Dec.  581 ;  20  Johns.  254;  11  Am.  Dec. 
260;  Milne  v.  Moreton,  6  Hinn.  353,  359;  6  Am.  Dec.  466;  Nicholson  v. 
Leavitt,  4  Sand.  276;  Hosford  v.  Nichols,  1  Paige,  220;  Cockerell  v.  Dick- 
ens. 3  Moore  P.  C.  C.  98,  131;  Brodie  v.  Barry,  2  Ves.  &  B.  130;  Wiles 
V.  Cowper,  10  Ohio,  279;  2  Ham.  124;  Curtis  v.  Hutton,  14  Ves.  Jr.  537; 
Birthwhistle  v.  Vardill,  5  Barn.  &  C.  438;  Elliott  v.  Lord  Minto,  6  Madd. 
16. 
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of  creditors.  A  general  assignment  under  the  insolvent 
laws  of  one  State,  of  all  the  debtor's  estate,  will  not  pass 
the  title  to  real  property  lying  in  another  State  unless  the 
assignment  is  made  conformahly  to  the  laws  of  the  latter. 
Thus,  an  assignment  was  made  by  an  insolvent  debtor  in 
Connecticut  of  all  his  property,  including  land  in  Massa- 
chusetts for  the  benefit  of  his  creditors  under  a  statute  of 
Connecticut;  on  the  same  day  he  conveyed  the  land  in 
question  to  the  same  trustee  or  assignee,  by  a  deed  exe- 
cuted in  Connecticut,  \vhicli  referred  to  the  assignment 
for  the  purposes  of  the  conveyance,  and  which  was  exe- 
cuted and  recorded  in  conformity  to  the  laws  of  Massa- 
chusetts; it  was  held  that  the  assignment  made  under  the 
provisions  of  the  Connecticut  statute  was  void  as  to  land 
in  Massachusetts,  and  that  as  the  subsequent  deed  was 
ancillary  to  the  statutory  assignment,  it  w'as  without  con- 
sideration, and  void  as  against  creditors  in  Massachusetts 
who  had  attached  the  land  after  the  recording  of  such 
deed.^     A  similar  decision  w^as  made  in  New  Jersey,  in  a 

1  Osborn  v.  Adams,  18  Pick.  246.  Wilde,  J.,  delivering  the  opinion  of 
the  court,  said:  As  to  the  assignment  under  the  statute  of  Connecticut, 
it  is  very  clear  that  Powell's  [the  insolvent  debtor's]  title  to  real  estate 
within  this  commonwealth  could  not  pass  thereby.  The  title  and  dispo- 
sition ot  real  estate  is  exclusively  subject  to  the  laws  of  the  country 
where  it  is  situated,  which  alone  can  prescribe  the  mode  by  which  a  title 
to  it  can  pass:  M'Cormick  v.  SuUivant,  10  Wheat.  202.  This  statutory 
assignment,  therefore,  in  regard  to  real  estate  situated  in  this  common- 
wealth, is  merely  void.  It  can  neither  pass  a  title,  nor  aid  one  other- 
wise defective. 

"The  demandant  then  must  rely  solely  on  his  conveyance  from  Pow- 
ell, and  this,  no  doubt,  would  be  a  valid  title  against  a  scranger,  or  any- 
one not  claiming  under  him.  But  the  tenant  claims  under  the  creditors 
of  Powell,  who  attached  the  demanded  premises  in  a  few  days  after  the 
conveyance  to  the  demandant,  and  these  attachments  have  been  per- 
fected by  entry  of  the  actions  and  judgments  duly  rendered  thereon,  and 
levy  of  executions  in  due  form  of  law.  Such  being  the  title  of  the  tenant, 
it  appears  to  us  very  clear  that  the  demandant's  title  cannot  prevail 
against  it.  The  deed  to  the  demandant  was  a  mere  voluntary  convey- 
ance. No  consideration  was  paid;  and  although  the  conveyance  to  the 
demandant  was  in  trust  for  Powell's  creditors,  yet  they  were  not  parties 
to  it,  and  have  not  discharged  their  debts.  It  is  admitted  that  no  sale 
or  transfer  of  the  demanded  premises  has  been  made  by  the  demandant, 
nor  has  he  in  any  way  distributed  any  avails  of  the  same.  He  was  not 
Deeds,  Vol.  I.  —6 
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case  where  an  insolvent  debtor  who  was  arrested  in  Vir- 
ginia, and  was  in  custody  under  civil  process,  petitioned 
for  his  discharge  under  the  insolvent  laws  of  Virginia, 
and  in  compliance  with  the  provisions  of  the  statute  exe- 
cuted a  deed  to  the  sheriff  of  certain  real  estate  in  New 
Jersey,  described  in  the  schedule  accompanying  his  peti- 
tion in  insolvency.  A  bill  was  filed  in  New  Jersey  to  en- 
force the  execution  of  the  trusts  upon  which  the  deed  was 
executed,  but  the  court  held  that  the  general  assignment 
could  not  pass  title  to  real  estate  in  New  Jersey,  and  that 
though  the  deed  to  the  sheriff  was  absolute  upon  its  face, 
it  was  merely  ancillary  to  the  general  assignment,  and 
hence  was  burdened  with  the  same  trusts  and  designed  to 
effectuate  the  assignment.  The  court  also  held  that  the 
deed  was  not  only  fraudulent  as  against  subsequent  credit- 
ors, but  also  that  it  was  illegal  and  inoperative  as  a  trans- 
fer of  title  to  real  estate,  and  that  it  would  not  recognize 
or  execute  the  trusts  arising  under  it.^  "  The  rule  rests 
not  only  upon  the  acknowledged  principle  of  law  appli- 
cable to  all  assignments,  voluntary  as  well  as  legal,  that 
the  title  and  disposition  of  real  estate  are  exclusively 
subject  to  the  laws  of  the  country  where  it  is  situated, 
which  alone  can  prescribe  the  mode  by  which  title  to  it 
can  pass;  but  upon  the  further  reason  that  the  laws  of  one 
State  will  not  be  permitted  to  control  the  trust,  the  action 
of  the  trustee,  and  the  disposition  of  the  trust  property 
in  another,  the  subject  of  the  trust  being   real  estate."^ 

a  creditor,  but  a  trustee  only ;  and  the  trust  was  created  by  the  proceed- 
ings under  the  statute  of  the  State  of  Connecticut,  of  which  we  can  take 
no  notice.  Tiie  conveyance  was  ancillary  to  those  proceedings,  and 
those  being  void  as  against  Powell's  creditors,  it  follows  conclusively 
that  there  was  no  consideration  on  which  the  conveyance  can  be  main- 
tained against  the  title  derived  from  those  creditors.  We  can  take  no 
more  notice  of  a  trust  created  undar  a  foreign  government,  than  we  can  of 
a  will  not  proved  nor  recorded  in  this  commonwealth.  And  independent 
of  the  proceedings  under  the  statute  of  Connecticut,  the  conveyance  to 
the  demandant  was  merely  voluntary." 

^  Hutcheson  v.  Peshine,  16  N.  J.  Eq.  167;  Mosselrnan  v.  Caen,  34 
Barb.  66;  McCullough  v.  Rodrick,  2  Hammond,  234;  Rodgerst;.  Allen,  3 
Ohio,  489.     But  see  Lamb  v.  Fries,  2  Pa.  St.  83. 

*  Hutcheson  v.  Peshine,  supra. 
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It  was  held  in  New  York,  where  a  debtor  whose  residence 
was  ill  Maryhind,  had  assigned  lands  in  New  York  to  a 
trustee  residing  in  the  latter  State,  that  the  New  York 
courts,  no  provision  repugnant  to  the  laws  of  New  York 
appearing  in  the  assignment,  would  aid  in  enforcing  the 
execution  of  the  trust  at  the  suit  of  creditors  residing  in 
Maryland.*  It  has  been  held  in  Maryland  that  a  deed 
executed  by  a  debtor  in  Delaware,  in  accordance  with  its 
laws  to  trustees  for  the  benefit  of  creditors,  but  which  was 
not  executed,  acknowledged,  and  recorded  in  conformity 
with  the  laws  of  Maryland,  will  not  transfer  real  estate  in 
the  latter  State. - 

§  67.  Disability  of  insanity. — A  person  who  is  insane 
is  incapable  of  binding  himself  by  deed  or  other  con- 
tract.* The  law  does  not  attempt  to  determine  the  degree 
of  intelligence  that  parties  must  possess  to  bind  tliem- 
selves  by  contract.  A  party  is  presumed  to  have  legal 
competency  to  contract  when  he  is  in  the  possession  of 
mental  capacity  sufficient  to  transact  business  with  in- 
telligence  and   an   understanding  of   what  he  is  doing.* 

^  Slatter  v.  Carroll,  2  Sand.  Ch,  573.  See  D'lvornois  v.  Leavitt,  23 
Barb.  63,  80. 

'  Houston  V.  Nowland,  7  Gill,  &  J.  480.  In  the  District  of  Columbia 
preferences  are  not  prohibited;  in  Iowa  they  are  prohibited.  It  was 
held  that  a  general  assijjnment  executed  in  the  District  of  Columbia, 
conveying  land  situated  in  Iowa,  was  repugnant  to  the  laws  of  Iowa  if 
containing  such  preferences,  and  hence  invalid :  Loving  v.  Pairo,  10  Iowa, 
282 ;  77  Am.  Dec.  108.  See  Cutter  v.  Davenport,  1  Pick.  81 ;  11  Am.  Dec. 
14'J;  Wood  V.  Parsons,  27  Mich.  159;  Van  Nest  v.  Yoe,  1  Sand.  Ch.  4. 

•  Lord  Coke  divides  persons  non  compos  meiitis  into  four  classes.  The 
first  is  an  iiiiot  or  fool  natural ;  the  second  is  he  who  was  of  good  and 
sound  memory,  and  by  the  visitation  of  God  has  lost  it;  the  third  is  a 
lunatic,  lunatidus  qui  gdudet  lucidis  interralUs,  and  sometimes  is  of  a  g(wd 
and  sound  memory,  and  sometimes  non  compos  7netitis;  and  the  fourth 
is  a  non  compos  mentis  by  Ids  own  act,  as  a  drunkard :  Beverley's  Case,  4 
Co.  124  ;  Co.  Litt.  274  a.  And  see  Hill  v.  Nash,  41  Me.  585 ;  66  Am.  Dec. 
266;  Mulloy  v.  Ingalls,  4  Neb.  115.  "Where  a  deed  perfect  in  form  is  made 
by  an  insane  husband  and  his  wife  of  their  homestead,  the  deed  is  not 
void,  but  voidable.  The  wife  must  return  the  consideration  if  she  seeks 
to  avoid  the  deed :  Pearson  v.  Cox,  71  Tex.  246;  10  Am.  St.  Kep.  740. 

*  Hovey  v.  Chase,  62  Me.  305;  83  Am.  Dec.  514;  Creagh  v.  Blood,  2 
Jones  &.  L.  509. 
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Persons  who  have  lost  their  memory  and  understanding 
by  old  age,  sickness,  or  other  accident  or  infirmity,  to 
such  a  degree  that  they  are  rendered  incapable  of  trans- 
acting their  business  and  of  managing  their  property,  are 
considered  to  be  of  unsound  mind/ 

§  68.  Weakness  of  mind. — A  deed  may  be  avoided 
on  the  ground  of  insanity,  when  the  grantor  did  not  pos- 
sess sufficient  strength  of  mind  and  reason  to  understand 
the  nature  and  consequences  of  his  act  in  executing  it.^ 
And  by  its  execution  he  does  not  make  it  his  deed  if  at 
the  time  he  was,  from  weakness  of  mind,  incapable  of 
understanding  it  if  explained  to  him.^     But  although  it 

»  In  re  Barker,  2  Johns.  Ch.  232;  Dennett  v.  Dennett,  44  N.  H.  531 ;  84 
Am.  Dec.  97.  See  Northwestern  Mut.  Fire  Ins.  Go.  v.  Blankenship,  94 
Ind.  535 -,  48  Am.  Rep.  185.  As  to  the  effect  of  insanity  upon  the  power 
to  contract,  see  United  States  Mortgage  Co.  v.  Sperry,  138  U.  S.  313; 
Marmon  v.  Marmon,  47  Iowa,  121 ;  Chandler  v.  Simmons,  97  Mass.  508 ; 
93  Am.  Dec.  117;  Kingsbury  v.  Sperry,  119  111.  279;  10  N.  E.  Rep.  8; 
Stubbs  V.  Houston,  33  Ala.  555;  White  v.  Farley,  81  Ala.  563;  8  So.  Rep. 
2i5;  Kingman  V.  Harmon,  131  111.  171;  23  N.  E.  Rep.  430;  Howell  v. 
Griffiths,  22  Atl.  Rep.  928  (N.  J.  Ch.  Sept.  26,  1891) ;  Brigham  v.  Fayer- 
weather,  144  Mass.  48;  10  N.  E.  Rep.  735;  Van  Horn  ?;.  Keenan,  28  111. 
445;  Bond  v.  Lockwood,  33  111.  213;  Day  v.  Seely,  17  Vt.  542;  Valpey  v. 
Rea,  130  Mass.  384;  Kingsbury  v.  Powers,  131  111.  182;  22  N.  E.  Rep. 
479;  Chancellor  v.  Donnell,  10  So.  Rep.  910;  Pidcock  v.  Potter,  68  Pa. 
St.  42;  8  Am.  Rep.  181;  Rawdon  v.  Rawdon,  28  Ala.  565;  In  re  Car- 
michael,  36  Ala.  514;  HulU.  Louth,  109  Ind.  315;  10  N.  E.  Rep.  270;  58 
Am.  Rep,  405;  Lacy  v.  Rollins,  74  Tex.  566;  12  S.  W.  Rep.  314;  Curtis  v. 
Brownell,  42  Mich.  165;  3  N.  W.  Rep.  936. 

'  Shelford  on  Lunacy,  266.  A  man,  ninety -one  years  of  age  and  easi- 
ly influenced,  but  capable  of  transacting  ordinary  business  executed 
within  less  than  one  year  four  deeds  to  one  who  was  his  attorney  in  va- 
rious matters  and  was  his  general  counsel  and  advisor.  He  received  as 
a  consideration  about  one-sixth  of  the  fair  value  of  the  land  conveyed, 
and  although  he  was  not  unfriendly  toward  his  children  and  had  no 
cause  of  quarrel  with  them,  he  seemed  to  have  decided  that  his  children 
should  not  receive  any  part  of  his  property.  After  the  grantor's  death, 
an  action  was  brought  to  set  aside  the  deeds ;  it  was  held  that  they 
should  be  set  aside :  Ross  v.  Payson,  160  111.  349.  See,  also,  other  cases 
in  which  the  decision  was  based  on  the  evidence  in  the  particular  case : 
Henrizi  v.  Kehr,  90  Wis.  344;  Soberanes  v.  Soberanes,  106  Cal.  1;  Bog- 
gesa  V.  Boggess,  127  Mo.  305;  Pennington  v.  Stanton,  125  Mo.  688;  Tur- 
ner V.  Bank,  10  Utah,  77 ;  Bowden  v.  Achor,  95  Pa.  243. 

»  Mannin  v.  Ball,  1  Smith  &  B.  185. 
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may  be  uncertain  that  the  mind  of  the  grantor  was  in  all 
respects  sound,  still,  if  he  has  sufficient  ability  to  execute 
and  deliver  a  deed,  understanding  the  consideration  that 
he  is  to  receive,  and  the  nature  of  the  transaction  in  trans- 
ferring his  title  to  another,  it  is  considered  that  his  mind 
is  sufficiently  sound  to  render  his  deed  valid.'  "Weak- 
ness of  understanding  is  not  of  itself  any  objection  to  the 
validity  of  a  contract,  if  the  capacity  remains  to  see 
things  in  their  true  relations,  and  to  form  correct  conclu- 
sions. If  a  man  be  legally  compos  mentis,  he  is  the  dis- 
poser of  his  own  property,  and   his  will  stands   for  the 

reason  of  his  actions The  doubtful  and  uncertain 

point  at  which  the  disposing  mind  disappears  and  where 
incapacity  begins  can  be  ascertained  only  by  an  exami- 
nation of  the  particular  circumstances  of  each  case,  to  be 
duly  weighed  and  considered  by  the  court  or  jury;  and  in 
determining  the  question  the  common  sense  and  good 
judgment  of  the  tribunal  must  be  mainly  relied  on.'" 
But  a  deed  cannot  be  avoided  for  the  mere  illiteracy  of 

^  Hovey  v.  Hobson,53  Me.  451;  89  Am.  Dec.  705.  And  see  Greer  v. 
Greer,  9  Gratt.  330;  Carpenter  v.  Carpenter,  8  Bush,  283;  Soberanes  v. 
Sobcranes,  106  Cal.  1;  97  Cal.  140;  Argo  i;.  Coffin,  142  111.  368;  34  Am. 
St.  Rep.  86;  Lindsey  v.  Lindsey,  50  111.  79;  99  Am.  Dec.  489;  Willemin 
V.  Dunn,  93111.511;  English  v.  Porter,  109  111.  285;  Wiley  v.  Ewalt,  66 
111.  26;  Stone  v.  Wilbern,  83  111.  105;  Aldridge  v.  Aldridge,  120  N.  Y. 
614;  LeGendre  v.  Goodridge,  46  N.  J.  Eq.  419;  Kimball  v.  Cuddy,  117 
111.  213.  In  the  absence  of  fraud,  mere  imbecility  or  weakness  of  mind 
is  not  sufficient  to  avoid  a  deed,  but  the  grantor's  insanity  is  sufficient  to 
do  so  if  it  is  of  such  a  character  as  to  induce  the  deed,  although  it  may 
not  amount  to  an  absolute  dethronement  of  the  reason  and  understand- 
ing upon  all  matters:  Hay  i'.  Miller,  (Neb.)  66  N.  W.  Rep.  1115.  See, 
also,  Dewey  v.  Algire,  37  Neb.  6;  55  N.  W.  Rep.  276;  40  Am.  St.  Rep.  268. 

»  Bell,  C.  J.,  in  Dennett  v.  Dennett,  44  N.  H.  531,  538;  84  Am.  Dec. 
97.  See  Hovey  v.  Hobson,  55  Me.  256;  Osmond  v.  Fitzroy,  3  P.  Wma. 
129 ;  Carpenter !'.  Carpenter,  8  Bush,  283 ;  Shelford  on  Lunacy ,  37 ;  Titcomb 
V.  Vantyle,  84  111.  371;  Odell  v.  Buck,  21  Wend.  142;  Jackson  v.  King,  4 
Cowen,  207;  15  Am.  Dec.  354;  Corbit  v.  Smith,  7  Iowa,  60;  71  Am.  Dec. 
431;  Sprague  v.  Duel,  1  Clarke,  90;  11  Paige,  480;  Kennedy  v.  Marrast, 
46  Ala.  161.  But  though  weakness  of  understanding  may  be  insutlicient 
to  avoid  a  deed,  it  is  said  to  supply  a  ground  for  the  suspicion  of  improper 
iiiHnence.  Wherever  fraud  can  be  inferred,  therefore,  from  the  circum- 
stances of  the  transaction,  relief  against  it  will  be  given:  Jackson  r. 
King,  4  Cowen,  216;  15  Am.  Dec.  354. 
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the  grantors,  wlien  the  deed  has  been  read  to  them,  and 
they  have  a  reasonable  understanding  of  the  English 
language,  are  persons  of  ordinary  ability,  and  not  negli- 
gent of  iheir  interests.^ 

§  69.     Evidence  on  issue  of  mental  unsoundness. — If 

the  grantor  has  sufficient  mental  ability  to  comprehend 
what  he  is  doing,  and  to  understand  the  nature  of  his  act, 
his  deed  must  be  deemed  that  of  a  sane  person.^  The 
validity  of  a  conveyance  made  by  a  person  who  was  in- 
sane both  before  and  after  its  execution,  is  determined  by 
the  condition  of  the  grantor's  mind  at  the  time;  and  sat- 
isfactory evidence  is  necessary  to  establish  the  fact  of  his 
sanity.^  But  mere  mental  weakness  will  not  be  sufficient 
to  avoid  a  deed,  if  such  weakness  does  not  amount  to  in- 

1  Bingham  v.  Salene,  15  Or.  208;  3  Am.  St.  Rep.  152.  A  grantor 
whose  mind  had  become  weakened  by  age  and  infirmities  executed  a 
deed  vohintarily  and  without  soHcitation  to  the  grantee,  in  whom  the 
grantor  reposed  great  confidence  and  who  had  gratuitously  assisted  him 
in  his  business  affairs.  The  execution  of  the  conveyance  was  based  on 
the  consideration  that  the  grantee  should  pay  the  grantor  a  stipulated 
sum  every  month  during  life,  and  such  additional  amounts  of  money  as 
his  necessities  might  require.  The  deed,  while  disadvantageous  to  the 
grantor,  the  court  held  should  not  be  set  aside,  especially  where  the 
grantor,  for  whom  a  conservator  had  been  appointed,  wished  that  it 
should  remain  in  effect:  Looby  v.  Redmond,  66  Conn.  444. 

'  Wright  V.  Jackson,  59  Wis.  569.  Where  an  action  was  brought  to 
cancel  a  note  and  mortgage  alleged  to  have  been  procured  by  fraud  and 
undue  infiuence  by  reason  of  the  maker's  weakness  of  mind,  it  is  proper 
for  the  jury  to  consider  evidence  of  his  embarrassed  financial  condition 
for  the  purpose  of  tending  to  show  his  mental  condition  at  the  time  of  the 
execution  of  the  instruments:  Tucker  v.  Roach,  139  Ind.  275. 

»  Ripley  v.  Babcock,  13  Wis.  425,  See  Henderson  v.  McGregor,  30 
Wis.  78;  Encking  v.  Simmons,  28  Wis.  272;  Miller  v.  Craig,  36  111.  109; 
Speers  v.  Sewell,  4  Bush,  239;  Davis  v.  Culver,  13  How.  Pr.  62;  Rippy 
V.  Gant,  4  Ired.  Eq.  443;  Crowther  v.  Rowlandson,  27  Oal.  376;  Oster- 
hout  V.  Shoemaker,  3  Hill.  513;  OdeU  v.  Buck,  21  Wend.  ]42;  Darby  v. 
Hayford,  56  Me.  246.  But  see  Samuel  v.  Marshall,  3  Leigh,  567;  Smith 
V.  Elliott,  1  Pat.  &  H.  307.  In  an  action  brought  to  set  aside  a  deed  on 
the  ground  that  the  grantor  was  mentally  incapable  of  executing  a  con- 
veyance, the  court  gave  an  instruction  that  if  the  grantor  did  not,  at  the 
time  of  the  execution  of  the  deed,  possess  that  degree  of  mental  capacity 
which  would  enable  him  to  understand  and  act  with  discretion  in  the 
ordinary  affairs  of  life,  the  deed  should  be  set  aside.  The  instruction  was 
held  not  to  be  erroneous :  Raymond  v.  Wathen,  142  Ind.  367. 
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ability  to  comprehend  the  contract,  and  is  unaccompan- 
ied by  evidence  of  undue  influence  or  imposition.'  Each 
case,  however,  as  has  heen  remarked,  must  be  decided  by 
its  own  circumstances.  Tn  a  case  before  the  Supreme 
Court  of  the  United  States,  Justice  Field  laid  down  this 
rule:  "It  is  not  necessary  in  order  to  secure  the  aid  of 
equity  to  prove  that  the  deceased  was  at  the  time  insane, 
or  in  such  a  state  of  mental  imbecility  as  to  render  her 
entirely  incapable  of  executing  a  valid  deed.  It  is  suffi- 
cient to  show  that  from  her  sickness  and  infirmities  she 
was  at  the  time  in  a  condition  of  great  mental  weakness, 
and  that  there  was  gross  inadequacy  of  consideration  for 
the  conveyance.  From  these  circumstances,  imposition 
or  undue  influence  will  be  inferred.""  But  where  there 
is  no  evidence  of  fraud  committed  or  of  undue  advantajje 
taken  of  the  grantor's  weakness,  such  weakness,  unless  it 
is  to  such  a  degree  that  it  may  be  termed  imbecility,  will 
not  invalidate  the  deed.'  And  even  in  the  case  of  a  luna- 
tic, a  contract  may  be  obligatory  on  him  unless  the  party 
with  whom  he  dealt  knew  or  ought  to  have  known  of  his 
infirmity  of  intellect,  and  took  some  unconscionable  ad- 
vantage of  him.^     But  where  it  appears  that  imposition 

1  Miller  v.  Craig,  36  111.  109;  Van  Horn  r.  Keenan,  28  111.  488;  Aiman 
V.  Stout,  42  Pa.  St.  114.  The  presumption  is  that  the  grantor  was  sane 
and  competent  to  execute  the  deed:  Euckey  v.  Buckey,  18  S.  E.  Rep. 
383:  38  AV.  Va.  168.     See,  also,  West  v.  Douglas,  145  111.  164. 

2  Allore  V.  Jewell,  94  U.  S.  (4  Otto),  506,  510;  Harding  v.  Handy,  11 
Wheat.  125;  Kemson  v.  Ashbee,  10  Ch.  Cas.  15.  The  justice  also  re- 
marked :  "  It  may  be  stated  as  settled  law  that  wherever  there  is  great 
weakness  of  mind  in  a  person  executing  a  conveyance  of  land,  arising 
from  age,  sickness,  or  any  other  cause,  though  not  amounting  to  abso- 
lute disqualification,  and  the  consideration  given  for  the  property  is 
grossly  inadequate,  a  court  of  equity  will,  upon  proper  and  seasonal)le 
ajiplii-ation  of  the  injured  party  or  his  representatives  or  heirs,  interfere 
and  set  the  conveyance  aside"  :  Allore  v.  Jewell,  gupro. 

'  Marmon  v.  Marmon,  47  Iowa,  121;  Trimbo  v.  Trimbo,  47  Minn. 
389;  Argo  v.  Coflin,  142  111.  368;  34  Am.  St.  Rep.  86. 

*  Richardson  v.  Strong,  13  Ired.  106;  55  Am.  Dec.  430;  Ashcroft  r.  De 
Armond,  44  Iowa,  229;  Sims  v.  McLure,  8  Rich.  Eq.  286;  70  Am.  Dec. 
196;  Campbell  v.  Hill,  22  Up.  Can.  C.  P.  526;  s.  c.  23  Up.  Can.  C.  P. 
473;  Lincoln  r.  Buckmaster,  32  Vt.  652;  Greenslade  v.  Dare,  20  Beav.  284; 
Skidmore  v.  Ramline,  2  Bradf.  122;  Beavan  t'.  M'Donnell,  9  Ex.  309; 
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was  practiced  or  the  consideration  is  grossly  inadequate, 
importance  will  be  attached  to  slight  evidence  tending  to 
establish  imposition  or  unfair  dealing.^  In  this  connec- 
tion it  may  be  stated  that  the  condition  of  the  party's  mind 
immediately  before,  at,  and  after  the  execution  of  the  con- 
tract or  conveyance  may  be  shown  as  tending  to  establish 
his  insanity;^  but  evidence  is  not  admissible  to  show  in- 
sanity at  remote  periods  before  or  after  the  making  of  the 
conveyance,^ 

§  70.  Nervous  excitement.  —  The  main  question  in  all 
cases  of  this  kind  is,  was  there  a  sufficient  assent  to  the 
deed?  An  insane  person  not  knowing  what  he  is  doing 
is  incapable  of  giving  such  assent.  Mere  weakness  of 
mind  does  not  defeat  the  operation  of  a  deed;  nor,  it  is 
held,  is  mere  nervous  excitement  existing  in  the  grantor's 

Campbell  v.  Hooper,  3  Smale  &  G.  153;  Dane  v.  Kirkwall,  8  Oar.  &  P. 
679;  Browne  v.  Joddrell,  1  Moody  &  M.  105;  Molton  v.  Camioux,  2  Ex. 
487;  Elliott  v.  Ince,  7  De  Gex,  M.  &  G.  475. 

1  Wilson  V.  Oldham,  12  Mon.  B.  55;  McFadden  v.  Vincent,  21  Tex.  47; 
Hale  V.  Brown,  11  Ala.  87;  Kennedy  v.  Currie,  3  Wash.  442;  Bunch  v. 
Hurst,  3  Desaus.  Oh.  273 ;  5  Am.  Dec.  551, 

*  Peaslee  v.  Robbins,  3  Met.  164;  Grant  v.  Thompson,  4  Conn.  203; 
10  Am.  Dec.  119;  Dickinson  v.  Barber,  9  Mass.  22o;  6  Am.  Dec.  58;  Wat- 
son V.  Anderson,  11  Ala.  43;  Negroes  Jerry  v.  Townshend,  9  Md.  145; 
Hendrix  v.  Money,  1  Bush,  306.  The  grantee  must  prove  that  the  deed 
was  executed  in  a  lucid  interval  wliere  the  grantor  had  been  affected  with 
general  and  confirmed  insanity  before  the  execution.  The  deed  cannot 
be  upheld  by  evidence  that  the  grantor  was  sane  or  had  intermissions  of 
the  derangement  at  times  prior  to  the  execution  of  the  deed  and  after  the 
existence  of  the  general  derangement:  Pike  v.  Pike,  104  Ala.  642,  Where 
a  grantor,  suffering  from  general  and  confirmed  insanity,  executed  a  deed 
of  all  his  land  for  no  valid  reason,  without  necessity,  for  half  the  value  of 
the  land,  and  without  obtaining  a  note  or  bond  for  the  unpaid  purchase 
money  so  as  to  protect  him  against  the  recital  of  itH  payment  in  the  deed, 
the  transaction  does  not  comport  with  the  conduct  of  men  of  ordinary 
prudence  and  intelligence,  and  is  sufficient  of  itself  to  disprove  the 
existence  of  a  lucid  interval  at  the  time  of  the  execution  of  the  deed: 
Pike  V.  Pike,  104  Ala.  642. 

*  Harden  v.  Hays,  14  Pa.  St.  91.  Where  a  grantor  was  found  to  be 
mentally  incomj^etent  on  the  day  that  a  deed  was  executed,  but  it  was 
not  delivered  until  several  days  after  that  day,  the  question  whether  he 
was  in  the  same  mental  condition  at  the  time  of  the  delivery  of  the  deed 
is  one  of  fact:  Baxter  v.  Baxter,  27  N.  Y.  Sup.  834;  76  Hun,  98. 
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mind  at  the  time  of  the  execution   sufficient  to  invali- 
date it.^ 

§  71.  Deed  of  person  deaf  and  dumb.  —  A  deed  is  not 
invalid  from  the  mere  fact  that  it  was  made  by  a  person 
deaf  and  dumb  from  his  nativity.  If  the  grantor  had 
sufficient  capacity  to  execute  a  contract,  and  was  aware  that 
he  was  making  a  conveyance  of  his  estate,  it  is  immate- 
rial 1k)w  such  knowledge  was  communicated  to  him.^ 

§  72.  Insane  husband  joining  in  wife's  deed.  —  Un- 
der statutes  providing  that  the  deeds  of  married  women 
shall  be  valid  if  the  husband  shall  join  therein,  the  hus- 
band cannot  give  his  assent  to  his  wife's  conveyance 
while  he  is  insane.  Such  a  deed  is  not  merely  voidable, 
but  is  void  to  the  same  extent  as  if  no  assent  whatever 
had  been  given  by  the  husband.  Nor  can  the  require- 
ment of  such  a  statute  be  met  by  the  subsequent  assent 
or  ratification  by  the  husband,  the  case  being  essen- 
tially different  from  that  where  the  deed  of  an  insane 
grantee  is  voidable  and  capable  of  ratification  by  him 
after  he  becomes  sane.' 

§  73.  Deed,  when  voidable.  —  The  deed  of  a  person 
non  compos  mentis  who  is  not  under  guardianship  transfers 
a  seisin  and  is   merely  voidable,^  and  if  executed  during 

^  Durby  v.  Hayford,  56  Me.  246.  It  has  frequently  been  held  in  cases 
involv  ng  the  cajiaoity  of  a  testator  to  make  a  will,  that  a  belief  in  spirit- 
ualism, witches,  or  evil  spirits,  or  an  erroneous  belief  on  moral  matters, 
did  not  prove  the  insanitv^  of  the  testator:  Smith's  AVill,  52  Wis.  543;  38 
Am,  Rep.  756;  Thompson  v.  Thompson,  21  Barb.  107;  Turners.  Hand, 
3  Wall.  Jr.,  88;  Lee  v.  Lee,  4  McCord,  183;  17  Am.  Dec.  722;  Gass  v. 
Gass,  3  Humph.  278;  Bonard's  Will,  16  Abb.  Pr.,  N.  S.,  128;  Chafin 
Will  Case,  32  Wis.  557;  AVeir's  Will,  9  Dana,  440;  Walcot  v.  AUeyn, 
Milw.  65;  Ditchburn  v.  Fearn,  5  Jur.  201. 

2  Brown  v.  Brown,  3  Conn.  209:  8  Am.  Dec.  187. 

'  Leagate  v.  Clark,  111  Mass.  308. 

*  Riggan  v.  Gret-n,  80  N.  0.  236;  30  Am.  Rep.  77;  Breckenridge  v. 
Ormsby,  1  Marsh.  J.  J.  236;  19  Am.  Dec.  71 ;  Gates  r.  Woodson,  2  Dana, 
4)2;  Iiiyraham  v.  Baldwin,  5  Seld.  45;  Arnold  i-.  Richmond  Iron  Works, 
1  Gray,  434;  Allis  v.  Billings,  6  Met.  415;  39  Am.  Dec.  744;  Freed  v. 
Brown,  55  Ind.  310;  Jackson  v.  Gumaer,  2  Cowen,  552;  Grouse  v.  llol- 
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a  lucid  interval  it  cannot  be  successfully  assailed  on  the 
ground  of  the  anterior  for  subsequent  insanity  of  the 
grantor.^  The  fact  that  the  grantor  made  several  attempts 
to  commit  suicide  before  executing  a  deed  and  succeeded 
in  his  attempt  after  its  execution  is  not  sufficient  to  estab- 
lish his  insanity  so  as  to  incapacitate  him  from  making  a 
deed.^  Where  the  grantee  after  the  disability  of  the 
grantor's  infancy  is  removed,  placed  improvements  with 
the  latter's  knowledge  on  the  land  conveyed,  it  is  not  es- 
sential to  show  that  the  grantor  positively  encouraged  the 
improvements  to  estop  him  from  disaffirming  the  deed.' 

§  74.  Deed,  when  void.  —  But  if  the  incompetent  has 
been  placed  under  guardianship,  this  fact  is  deemed  con- 
clusive on  the  question  of  his  disability,  and  a  deed  made 
by  him  is  void."*     In   cases    of   this    nature,  relief  will  be 

man,  19  Ind.  30;  Price  v.  Berrington,  3  Macn.  &  G.  486;  Desilver's 
Est.  5  Rawle,  111;  28  Am.  Dec.  645;  Bensell  v.  Chancellor,  5  Whart. 
371;  34  Am.  Dec.  561;  Beats  v.  See,  10  Pa.  St.  56;  49  Am.  Dec.  573; 
Seaver  v.  Phelps,  11  Pick.  304;  22  Am.  Dec.  372;  Thomas  v.  Hatch,  3 
Sum.  170;  Key  v.  Davis,  1  Mo.  32;  Eaton  v.  Eaton,  8  Vroom,  103;  18 
Am.  Rep.  716;  Somers  v.  Pumphrey,  24  Ind.  231;  Castro  v.  Geil,  110 
Cal.  292;  Tucker  v.  Moreland,  10  Peters,  58;  Yauger  v.  Skinner,  1 
McCart.  389;  Burnham  v.  Kidwell,  113  111.  425;  Fay  v.  Burditt,  81  Ind. 
433 ;  42  Am.  Rep.  142 ;  Pearson  v.  Cox,  71  Tex.  246 ;  10  Am.  St.  Rep.  740 ; 
Elston  V.  Jasper,  45  Tex.  409;  Odom  v.  Riddick,  104  N.  C.  515;  17  Am. 
St.  Rep.  686;  Riggan  v.  Green,  80  N.  C.  236;  30  Am.  Rep.  77;  Gribben 
V.  Maxwell,  34  Kan.  8;  55  Am.  Rep.  233;  Boyer  v.  Berryman,  123  Ind. 
45l.  But  see  Farley  v.  Parker,  6  Or.  105;  25  Am.  Rep.  504;  Van  Dusea 
V.  Sweet,  51  N.  Y.  378,  383.  This  section  was  quoted  with  approval  in 
Castro  V.  Geil,  110  Cal.  292:  52  Am.  Sf.  Rop. 

1  Harden  v.  Hayes,  14  Pa.  St.  91 ;  Wilkinson  v.  Pearson,  23  Pa.  St.  117. 

^  Jones  V.  Gorham,  90  Ky.  622;  29  Am.  St.  Rep.  423. 

»  Logan  V.  Gardner,  136  Pa.  St.  588 ;  20  Am.  St.  Rep.  939 ;  Woods  v. 
Wilson,  37  Pa.  St.  379. 

*  Wait  V.  Maxwell,  5  Pick.  217 ;  16  Am.  Dec.  391 ;  Fitzhugh  v.  Wilcox, 
12  Barb.  235;  Mohr  v.  Tulip,  40  Wis.  66;  Hovey  v.  Hobson,  53  Me.  451 ; 
89  Am.  Dec.  705;  Elston  v.  Jasper,  45  Tex.  409;  Van  Deusen  v.  Sweet, 
61  N.  Y.  378;  Nichol  v.  Thomas,  53  Ind.  42;  Griswoldi;.  Miller,  15  Barb. 
520;  Wadsworth  v.  Sherman,  14  Barb.  169;  Leonard  t;.  Leonard,  14  Pick. 
280;  White  v.  Palmer,  4  Mass.  147;  M'Donald  v.  Morton,  1  Mass.  543; 
Rogers  v.  Walker,  6  Pa.  St.  371;  47  Am.  Dec.  470;  Mohr  v.  Tulip,  40 
Wis.  66;  Copenrath  t).  Kienby,  83  Ind.  18;  Rannells  v.  Gerner,  80  Mo. 
474 ;  Klohs  v.  Klohs,  61  Pa.  St.  245 ;  Elston  ■;;.  Jasper,  45  Tex.  409 ;  Im- 
hoff  V.  Witmer,  31  Pa.  St.  243.     But  see  Hunt  v.  Hunt,  2  Beasl.  161. 
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given  in  equity  by  declaring  tlie  party  claiming  as  grantee 
to  be  a  trustee,  and  directing  liira  to  execute  a  reconvey- 
ance.* Where  a  contract  for  the  conveyance  of  land  was 
performed  by  the  subsequent  execution  of  a  deed,  it  was 
held  that  if  the  grantor  was  sane  when  he  executed  the 
contract,  the  title  of  the  vendee  was  good  in  equity,  and 
if  sane  when  he  executed  the  deed,  it  was  good  in  law; 
and  though  the  grantor  might  be  a  monomaniac,  if  the 
contract  and  deed  were  not  affected  by  his  monomania, 
they  would  be  valid,^ 

§  75.  Deed,  by  whom  may  he  avoided.  —  Strangers 
and  persons  who  are  merely  the  pri>.  ies  in  estate  of  the 
grantor  have  not  the  riglit  of  avoiding  a  voidable  deed.' 
But  it  may  be  rescinded  by  the  grantor  himself  when 
restored  to  reason,  or  by  his  executor,  administrator,  com- 
mittee, guardian,  or  his  heirs. ^  In  a  bill  of  equity  brought 
to  rescind  a  contract  for  land,  it  was  alleged  that  one  of 
the  parties  througli  whom  the  title  had  passed  was  insane 
when  he  executed  his  deed,  and  that  one  claiming  by 
inheritance  had  commenced  proceedings  to  have  the  deed 
canceled,  it  was  held  that  as  the  legal  title  passed  by  the 

1  Terry  on  Trusts,  ^  189;  Mansfield's  Case,  12  Co.  123;  Welbyr.  Wel- 
by,  Toth.  164;  Attorney  General  ?•.  Parntlier,  3  Bro.  Ch.  441;  Addison 
V.  Mascall,  2  Vern.  678;  3  Atk.  110;  Price  v.  Berrington,  7  Hare,  394;  3 
Macn.  &  G.  48G;  Addison  v.  Dawson,  2  Vern.  678;  Wright  v.  Booth, 
Toth.  166;  Wilkinson  v.  Brayfield,  2  Vern.  307;  Clark  v.  Ward,  Free. 
Ch.  150;  Ferrers  t-.  Ferrers,  Eq.Cas.  Abr.  695.  See  Rogers  t;.  Blackwell, 
49  Mich.  192. 

^  Ekin  V.  McCracken,  11  Phila.  534.  See  Turner  v.  Rusk,  53  Md.  65; 
Fecel  V.  Guinault,  32  La.  An.  91. 

*  Breckenri(l.!j;e  i'.  Ormsby,  1  Marsh.  J.  J.  236,  248;  19  Am.  Dec.  71; 
Kilbee  V.  Myrick,  12  Fla.  419;  Hunt  v.  Weir,  4  Dana,  347;  Hoyle  v. 
Stowe,  2  Dev.  &  B.  320;  Ingraham  v.  Baldwin,  9  N.  Y.  45.  But  see 
Thomas  v.  Hatch.  3  Sum.  170.  A  deed  will  not  be  set  as^ide  at  the  suit 
of  a  judgment  creditor  on  account  of  the  grantor's  insanity.  The  deed 
can  be  avoided  only  by  the  grantor  or  his  privies:  Rollet  v.  Ileimau.  120 
Ind.  511 ;  16  Am.  St.  Rep.  340. 

*  Key  V.  Diivis,  1  Md.  32;  Judge  of  Probate  v.  Stone,  44  N.  H.  59.;; 
Campbell  v.  Kuhn,  45  ^lich.  513;  40  Am.  Rep.  479;  Gates  v.  Woodson, 
2  Dana,  452;  I'rown  r.  Freed,  43  Ind.  '2'y3.  Suit  should  be  brouLrht  in 
the  name  of  the  lunatic  by  hia  committee  •  Arnold  v.  Townseud,  14  Phila. 
216. 
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deed  which  could  not  be  defeated  at  the  instance  of  a 
stranger,  there  was  no  equity  in  the  bill.  A  purchaser 
under  such  circumstances  should  sliow  that  the  deed  had 
been  set  aside,  or  at  least  that  such  a  suit  is  pending  as 
in  all  probability  would  result  in  the  cancellation  of  the 
deed,^  Where  a  purchaser  in  good  faith  at  a  sale  under 
a  statute  of  foreclosure  brings  an  action  against  one  other 
tljan  the  mortgagor  for  possession  of  the  premises,  evi- 
dence of  the  mortgagor's  unsoundness  of  mind  at  the  time 
of  the  execution  of  the  mortgage  is  incompetent.^ 

§  76.  Restoration  of  consideration. — There  is  not  an 
unanimity  of  opinion  on  the  question  as  to  the  necessity 
of  restoring  the  purchase  money  and  placing  the  grantee 
in  the  same  position  that  he  occupied  before  the  execution 
of  the  deed,  in  cases  where  the  grantee  acted  without  no- 
tice of  the  grantor's  insanity  and  in  good  faith.  On  the 
one  hand,  it  is  held  in  such  a  case  the  grantee  should  re- 
ceive what  he  has  paid  out  before  a  deed  made  to  him, 
acting  in  good  faith  by  an  insane  grantor  should  be  set 
aside. ^  But,  on  the  other  hand,  it  is  held  that  the  right 
of  avoidance  exists  against  bona  fide  purchasers  without 
notice,  and  tliat  no  previous  offer  of  restitution  is  neces- 

1  Hunt  V.  Weir,  4  Dana,  347. 

2  Ingraham  v.  Baldwin,  12  Barb.  9;  s.  c.  9  N.  Y.  45. 

»  Rusk  V.  Fenton,  14  Bush,  490;  29  Am.  Rep.  413;  Addison  v.  Daw- 
eon,  2  Vcrn.  t~;78.  And  see  Davis  Sewing  Machine  Co.  v.  Barnard,  43 
Mid).  379;  Fitzgerald  v.  Ree  i,  9  Sniedes  &  M.  94;  Scanlan  v.  Cobb,  85 
111.  296;  Niell  v.  Morley,  9  Ves.  478;  Riggan  v.  Green,  80  N.  0.  236;  30 
Am.  Rep,  77;  Price  v.  Berrington,  3  Macn.  &  G.  486;  Menkins  v.  Light- 
ner,  18  111.  282;  Ganger  v.  Skinner,  1  McCart.  389;  Carr  t;.  Holliday,  1 
Dev.  &  B.  Eq.  344;  Eaton  v.  Eaton,  8  Yroom,  108;  18  Am.  Rep.  716; 
Gribben  v.  Maxwell,  34  Kan.  8;  55  Am.  Rep.  233;  Leavitt  v.  Files,  38 
Kan.  26;  Myers  v.  Knabe,  51  Kan.  720;  Odom  v.  Riddick,  104  N.  C. 
515;  17  Am.  St.  Rep.  686;  Elder  v.  Schumacher,  18  Col.  433;  Boyer  tj. 
Berryman,  123  Ind.  451 ;  Fay  v.  Burdett,  81  Ind.  433;  42  Am.  Rep.  142; 
Freed  v.  Brown,  55  Ind.  310;  Copenrath  v.  Keenby,  83  Ind.  18;  Burn- 
ham  V.  Kidwell,  113  III.  425;  Mohr  v.  Tulip,  40  Wis.  66;  Blodgett  v. 
Hitt,29  Wis.  169;  Young  v.  Stevens,  48  N.  H.  133;  2  Am.  Rep.  202;  97 
Am.  Dec.  592;  Lincoln  t;.  Buckmaster,  32  Vt.  652;  Corbit  v.  Smith,  7 
Iowa,  60;  71  Am.  Dec.  431;  Behrens  v.  McKenzie,  23  Iowa,  3^3;  92  Am. 
Dec.  428;  Abbott  v.  Creal,  56  Iowa,  175;  Alexander  v.  Haskins,  68  Iowa, 
73;  Allen  v.  Berryhill,  27  Iowa,  534;  1  Am.  Rep.  309. 
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sary.*  The  true  rule  would  seem  to  be  that  only  in  cases 
of  fraud  should  the  deed  be  set  aside  without  return  of 
the  consideration,  but  in  cases  where  the  deed  was  taken 
in  good  faith  the  grantee  should  be  reimbursed.^ 

§  77.  Ratification  of  deed. — A  grantor,  who  while  in- 
sane, executes  a  deed,  may  ratify  it  on  his  restoration  to 
sanity,  but  to  render  the  ratification  effectual,  it  must 
appear  that  the  grantor  had  an  intelligent  conception  of 
what  he  was  doing,  knowing  that  he  was  acting  in  com- 
pliance with  the  contract  contained  in  the  deed.^  Inten- 
tion to  ratify  the  deed  may  be  inferred  from  circumstances 
without  proof  of  an  express  ratification.  Where  a  grantor, 
after  restoration  to  reason,  did  not  enter  upon  the  land  or 
give  notice  of  an  intention  to  avoid  the  deed,  but  received 
the  money  due  on  the  notes  given  for  the  price,  and  w^as 
fully  cognizant  of  the  fact  that  the  grantee  was  in  posses- 
sion under  the  deed,  his  ratification  of  the  deed  was  in- 
ferred.* But  the  grantor  must  be  able  to  ratif}-  the  deed 
intelligently.^     A  deed  made  by  a  monomaniac,  if  it  has 

»  Crawford  v.  Scovell,  94  Pa.  St.  48;  39  Am.  Rep.  766;  Hovey  v. 
Hobson,  53  Me.  451;  89  Am.  Dec.  705;  Gibson  v.  Soper,  6  Gray,  279;  66 
Am.  Dec.  414;  Rogers  v.  Walker,  6  Pa.  St.  371;  47  Am.  Dec.  470;  Somers 
V.  Pumphrey,  24  Ind.  281 ;  Nichol  v.  Thomas,  53  Ind.  42;  Nrirtli western 
Mut.  F.  Ins.  Co.  V.  Blankenship,  94  Ind.  535;  48  Am.  Rep.  185;  Physio 
Medical  College  v.  Wilkinson,  108  Ind.  314;  Dewey  v.  Allgire,  37  Neb.  6; 
40  Am.  St.  Rep.  468;  Ricketts  v.  Joliff,  62  Miss.  440;  Chandlers.  Sim- 
mons, 97  Mass.  508;  93  Am.  Dec.  117;  Brigham  r.  Fayerweather,  144 
Mass.  48;  Crawford  v.  Scovell,  94  Pa.  St.  48;  39  Am.  Rep.  766.  And 
Bee  Flanders  v.  Davis,  19  N.  H.  139. 

»  See  Eaton  v.  Eaton,  8  Vroom,  108;  18  Am.  Rep.  716. 
'  Bond  V.  Bond,  7  Allen,  1.     And  see  Tucker  v.  Moreland,  10  Peters, 
64;  Eaton  v.  Eaton,  8  Vroom,  108;  18  Am.  Rep.  716. 

*  Arnold  v.  Richmond  Iron  Works,  1  Gray,  434.  It  must  also  appear 
that  it  was  tiie  grantor's  intention  to  ratify  the  deed:  Eaton  v.  Eaton, 
37  N.  J.  L.  108;  18  Am.  Rep.  716. 

*  Valpey  v.  Rea,  130  Mass.  384.  The  grantor  of  lands  was,  at  the 
time  of  the  conveyance,  seventy-eight  years  of  age,  atUicted  with  seiule 
cerebral  atrophy,  and  of  so  weak  mind  and  memory  that  he  often  did 
not  know  his  own  children  with  whom  he  lived,  and  would  frequently 
become  lost  around  his  own  house  and  premises.  It  was  held  that  the 
grantor  was  incapable  of  giving  intelligent  consent,  and  that  his  deed 
would  be  annulled  and  vacated,  although  the  consideration  was  an 
equitaVile  claim  held  against  him  by  the  grantee:  Cole  v.  Cole,  21  Neb. 
84.    Where  a  grantor  executed  a  deed  to  one  child  for  a  consideration,  rea 
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no  connection    with  his   morbid    subject,    will    be    up- 
held/ 

sonable  and  natural,  and  the  grantor  was  neither  wholly  incompetent,  nor 
unaideii,  fully  competent,  to  understand  the  nature  of  the  transaction, 
but  understood  her  relation  to  her  children,  knew  of  what  her  property 
consisted,  sui^gested  giving  the  deed,  intended  to  convey  her  farm  to  the 
grantee  as  she  did,  and  have  her  support  secured  upon  it,  but  Vjy  mistake 
obtiiined  only  a  "  life  lease"  back,  and  would  not  have  conveyed  the  farm, 
and  taken  a  life  lease  back,  had  she  fully  comprehended  what  she  was 
doing,  told  what  disposition  she  was  going  to  make  of  her  other  property, 
and  looked  at  the  life  lease  as  all  she  was  to  have  for  her  support — it 
was  held,  in  a  suit  by  her  administrator,  that  incapacity  was  not 
established,  and  the  deed  would  not  be  set  aside:  Stewart  t>.  Flint,  59 
Vt.  144.  The  rule  as  to  the  measure  of  mental  capacity  of  a  grantor  of 
a  deed  is  that  she  must  possess  sufficient  to  enable  her  to  understand  in 
a  reasonable  manner  the  nature  and  effect  of  the  business  she  is  doing: 
Stewart  v.  Flint,  59  Vt.  144.  If  the  grantor's  mental  incapacity  is 
not  J  ermanent  and  continuous,  but  exists  only  "  by  spells,"  the  burden  of 
proof,  where  the  act  is  reasonable  and  natural,  is  on  the  party  assailing 
the  act  to  show  the  incapacity  at  the  time  it  was  done :  Stewart  v.  Flint, 
59  Vt.  144.  If  a  deed  is  delivered  several  days  after  its  execution,  and 
the  grantor  is  found  to  be  mentally  incompetent  on  the  day  of  its  execu- 
tion, it  is  a  question  of  fact  whether  he  was  in  the  same  mental  con- 
dition at  the  time  of  the  delivery  of  the  deed  :  Baxter  v.  Baxter,  27  N.  Y. 
Sup.  834;  76  Hun,  98.  The  presumption  is  that  the  grantor  in  a  deed  was 
sane  and  competent  to  execute  it  at  the  time  of  its  execution  :  Buckey  v. 
Buckey,  18  S.  E.  Rep.  383;  38  W.  Va.  168.  See,  also,  West  v.  Douglas, 
145  111.  14.  Where  the  evidence  shows  an  entire  absence  of  confidential 
relations  between  the  parties,  and  an  entire  absence  of  any  influence 
exerted  by  the  grantee  on  the  grantor  in  regard  to  the  transaction, 
the  ordinary  presumption  attaches  as  to  the  validity  of  the  deed, 
and  the  disposing  capacity  of  the  grantor;  and,  on  proof  of  the  due 
and  proper  execution  of*the  instrument,  the  burden  is  on  the  attacking 
party  to  prove  his  case:  Jones  v.  Junes,  33  N.  E.  Rep.  479;  137  N.  Y. 
610.  A  deed  was  executed  by  a  man  eighty-six  years  of  age,  while  he 
was  suffering  both  physically  and  mentally  from  the  decay  and  decrepi- 
tude usually  incident  to  old  age.  Several  months  later  he  was  declared 
insane  from  senile  dementia.  The  evidence  was  conflicting  as  to  his 
mental  capacity  when  he  signed  the  deed.  It  was  held,  that  a  finding 
that  he  was  capable  of  executing  the  deed  would  not  be  disturbed  on 
appeal:  West  v.  Douglas,  145  111.  111.  Where  testimony  as  to  the  com- 
petency of  the  grantor  is  conflicting,  the  acquiescence  of  all  the  parties 
in  interest  in  the  act  of  the  grantor  for  fourteen  years,  and  the  fact  that 
the  grantee  lived  with  the  father  and  mother  during  his  whole  life,  and 
was  their  reliance  for  support  and  maintenance  in  the  cultivation  of  the 
farm,  and  cared  for  the  mother  and  invalid  brother  after  the  death  of 
the  f  ither,  indicate  a  purpose  in  the  mind  of  the  grantor  in  making  the 
conveyance,  and  constitute  reasons  why  it  should  not  be  disturbed: 
Adair  v.  Cook  (Ky.  Oct.  13,  1887),  5  S.  W.  Rep.  412. 

^  Eken  V.  McCracken,  32  Leg.  Intel.  (Pa.)  405;  Burgess  v.  Pollock, 


95  PARTIES    TO    A    DEED.  §§  78,  79 

§  78.  Effoct  of  grrantor's  subsequent  insanity  on  con- 
tract of  purcliase. — Where  equities  exist  in  favor  of  third 
persons,  courts  of  equity  are  disposed  to  decree  tlie  specific 
performance  of  agreements  to  convey  entered  into  by  a 
party  while  sane,  but  who  afterward  becomes  insane.^  If 
a  contract  for  the  sale  of  land  is  made  by  one  who  dies 
before  the  execution  of  the  deed,  and  who  leaves  an  in- 
sane child  as  his  only  heir  at  law,  a  court  of  equity  has 
power  to  enforce  a  specific  performance  of  the  contract 
by  directing  the  committee  of  the  lunatic  to  execute  the 
necessary,  deed.'^  Where  the  vendor  has  been  found  to 
have  been  insane  at  a  time  prior  to  the  execution  of  the 
contract,  the  vendee  will  not  be  comi^elled  to  accept  the 
title.' 

§  79.  Disability  from  intoxication. — A  deed  executed 
by  a  person  in  such  a  state  of  intoxication  that  he  is  in- 
capable of  giving  an  intelligent  consent  to  a  contract 
may  be  avoided  by  him.'*  Persons  in  this  condition  are 
non  compos  mentis  by  their  own  act,^  and  the  law  not  only 
permits  them  to  plead  their  intoxication  as  a  defense  to 

53  Iowa,  273;  36  Am.  Rep.  218.  See,  also,  Jenkins  v.  Morris,  L.  R.  14 
Ch.  D.  674.  The  deed  of  an  insane  person  after  the  ap[)ointment  of  a 
guardian  is  either  void  (Rannells  v.  Garner,  80  Mo.  474;  Wait  v.  Max- 
well, 5  Pick,  217;  16  Am.  Dec.  391;  Hovey  i-.  Hobson,  53  ]\Ie.  451 ;  89 
Am.  Dec.  705);  or  presumptively  void.  Jackson  v.  Burchin,  14  Johns. 
124;  Van  Deusen  v.  Sweet,  51  N.  Y.  378.  It  has  been  held  that  a  res- 
toration of  tlie  consideration  is  not  necessary  to  secure  a  cancellation  of 
the  deed;  Brigham  t>.  Fayerweather,  144  Mass.  48 ;  Crawford  d.  Scovell, 
94  Pa.  St.  48;  39  Am.  Rep.  766;  Rogers  v.  Walker,  6  Pa.  St.  371;  47  Am. 
Dec.  470. 

*  Lawrie  v.  Lees,  Law  R.  14  Ch.  D.  249;  Owen  v.  Davies,  1  Yes.  Sr. 
82;  Regime  v.  Skynner,  4  Cox  Eq.  23;  In  re  Doolan,  3  Dru.  &  War.  442; 
Swartwout  v.  Burr,  1  Barb.  495.  And  see  Yaujrer  v.  Skinner,  1  McOart. 
349:  Hall  v.  Warren,  9  Yes.  605;  In  re  Cuming  Law  R.  5  Ch.  72. 

*  Swartwout  i-.  Burr,  1  Barb.  495. 

'  Francis  v.  St.  Germain,  6  Grant  U.  C.  636.  See  Yanger  v.  Skinner, 
1  McCart.  389. 

*  Donelson  v.  Posey,  13  Ala.  752;  Reinicker  v.  Smith,  2  Har.  &  J.  421 ; 
Dulany  v.  Green,  4  Har.  (Del.)  285;  AVarnock  v.  Campbell,  25  N.  J.  Eq. 
485. 

*  Co.  Litt.  247  a,  447  a;  Beverly's  Case,  4  Co.  124;  Ilcndrick  r.  Hop- 
kins, Gary,  93. 
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actions  founded  upon  such  instruments,  but  also  author- 
izes a  court  of  equit}'-  upon  a  seasonable  application  of 
the  i)artios,  or  their  legal  representatives,  to  set  the  con- 
veyances aside/  By  one  eminent  judge  it  is  said:  "As 
to  that  extreme  state  of  intoxication  that  deprives  a  man 
of  his  reason,  I  apprehend  that  even  at  law,  it  would  in- 
validate a  deed  obtained  from  him  while  in  that  condi- 
tion."2 

§  80.  Degree  of  intoxication. — As  the  reason  for  set- 
ting aside  such  conveyances  is  that  the  grantor  is  incapa- 
ble of  giving  a  valid  consent,  the  intoxication  should  be 
such  as  to  deprive  him,  for  the  time  being,  of  his  under- 
standing, or  at  least  to  seriously  impair  his  reasoning 
powers;^  and  when  it  is  of  this  character,  it  is  immate- 
rial whether  or  not  there  was  connivance  on  the  part  of 
the  grantee,  at  the  intoxication.*  If,  however,  there  is 
connivance  by  the  grantee,  the  conveyance  will  be  set 
aside,  though  the  grantor  is  not  wholly  deprived  of  his 
reason,  if  it  appear  that  any  unfair  advantage  was  taken 
of  his  condition.  In  such  a  case,  the  transaction  would 
contain  the    element  of  fraud,  and    the    court  would  not 

1  Pitt  V.  Smith,  3  Camp.  34 ;  Butler  v.  Mulvihill,  1  Bligh,  160.  In 
Pitt  V.  Smith,  Lord  Ellenborough  said:  "  Intoxication  is  good  evidence 
upon  a  plea  of  non  est  factum  to  a  deed,  of  non  concessit  to  a  grant,  and 
of  non  ansumpsit  to  a  promise." 

*  Sir  W.  Grant  in  Cooke  v.  Clayworth,  18Ves.  Jr.  16.  See  Jenners 
V.  Howard,  6  Blackf.  220;  Gore  v.  Gibson,  13  Mees.  &  W.  623. 

*  Johnson  v.  Phifer,  6  Neb.  401.  See,  also,  Freeman  v.  Staats,  8  N.J. 
Eq.  814;  Woods  v.  Pindall,  Wright,  507;  Pickett  v.  Sutter,  5  Cal.  412; 
Barrett  i;.  Buxton,  2  Aiken,  167;  16  Am.  Dec.  691;  Wade  v.  Colvert,  2 
Mill  Const.  27;  12  Am.  Dec.  652;  Taylor  v.  Patrick,  1  Bibb,  168;  Bur- 
Bingerv.  Bank,  67  Wis.  75;  53  Am.  Rep.  848;  Shackelton  v.  Sebore,  86 
111.616;  Reinskoff  v.  Roggp,  37  Ind.  207;  Caulkins  v.  Fry,  35  Conn. 
170.  See  Burroughs  v.  Richman,  13  N.  J.  L.  233;  23  Am.  Dec.  717; 
Foot  V.  Tewksbury,  2  Vt.  97;  Lee  v.  Ware,  1  Hill  (S.  C),  313;  White  v. 
Cox,  3Hayw.  (Tenn.)  82;  Broadwater  v.  Dome,  10  Mo.  277;  Birdsong 
V.  Birdsong,  2  Head,  289;  Drummond  v.  Hopper,  4  Har.  (Del.)  327. 

*  Drummond  v.  Hopper,  4  Har.  (Del.)  327;  Gore  v.  Gibson,  13  Mees. 
&  W.  623;  Barrett  v.  Buxton,  2  Aiken,  167;  16  Am.  Dec.  691;  Foot  v. 
Tewksbury,  2  Vt.  97;  Burroughs  v.  Richman,  13  N.  J.  L.  233;  23  Am. 
Dec.  717;  Wigglesworth  v.  Steers,  1  Hen.  &  M.  70;  3  Am.  Dec.  602. 
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sufTer  a  party  to  retain  any  advantage  obtained  in  such  a 
mode,  and  would  refuse  its  assistance  to  carry  the  con- 
tract or  conveyance  into  effect.'  A  deed  will  not  he  bind- 
in<^  upon  one  whose  mind  has  become  so  weakened  and 
impaired  by  long  continued  previous  intoxication  as  to  in- 
capacitate him  from  giving  that  consent  essential  to  the 
validity  of  all  contracts,  even  though  at  the  time  of  the 
execution  of  the  conveyance  he  is  not  intoxicated.^  Thus, 
in  one  case,  it  was  decided  that  although  a  person  is  not 
actually  intoxicated  at  the  time,  yet  if  by  intoxication  he 
has  been  reduced  to  such  extreme  debility  as  to  be  inca- 
pable of  rising  or  sitting  up  in  bed  unless  supported,  or 
of  holding  a  pen,  or  making  a  mark  unless  the  pen  and 
baud  are  held  for  him,  he  is  as  powerless  to  execute  a 
conveyance  of  his  property  as  if  in  a  state  of  actual  in- 
toxication.^ 

'  Say  V.  Barwick,  1  Ves.  &  B.  195;  Cooke  v.  Cla}'worth,  18  Ves.  12: 
Pett  V.  Smith,  3  Camp.  33;  Johnson  v.  Meddlecott,  3  P.  Wms.  131 ;  Jen- 
ness  V.  Howard,  6  Blackf.  240;  Cory  v.  Cory,  1  Ves.  19;  Crane  v.  Conk- 
lin,  Saxt.  Ch.  346;  22  Am.  Dec.  519;  Hutcliinson  v.  Tindall,  2  Green 
Ch.  128;  Shaw  v.  Thackray,  1  Smale  &  G.  537;  Nagle  v.  Baylor,  2  Dr.  & 
W.  64;  Calloway  v.  Witherspoon,  5  Ired.  Eq.  128;  Phillips  v.  Moore,  11 
Miss.  600;  Cooley  v.  Rankin,  11  Mo.  642;  Cragg  v.  Holme,  18  Ves.  14, 
n. ;  Shievs  v.  Hi<rgons,   1  Madd.  Ch.  Pr.  399. 

«  White  V.  Cox,  3  Hayw.  (Tenn.)  79;  Birdsong  v.  Birdsong,  2  Head, 
289;  Mansfield  v.  Watson,  2  Iowa,  111. 

*  Wilson  V.  Bigger,  7  Watts  &  S.  111.  The  fact  that  a  father  regarded 
a  son  obtaining  a  deed  of  gift  from  him  with  the  most  favor,  and  was 
disposed  to  give  him  the  largest  portion  of  his  estate,  it  is  held,  is  no 
ground  of  objection  to  the  transaction,  nor  is  the  fact  that  the  father 
was  at  the  time  in  somedeLToe  intoxicated,  if  the  son  used  no  contriv- 
ance or  management  to  draw  him  into  drink,  and  took  no  unfair  advan- 
tage of  his  state  of  intoxication  to  obtain  the  deeds:  Belcher  v.  Belcher, 
10  Yerg.  121.  See  Morris  v.  Nixon,  7  Humph.  579;  Wiley  v.  E'Aalt,  66 
111.  26.  The  rule  is  well  settled  that  a  contract  may  be  avoided  where 
the  person  entering  into  it  was  so  intoxicated  as  to  be  incapable  of 
understanding  what  he  was  doing.  See  for  various  cases  on  this  subject : 
Holland  v.  Barnes,  53  Ala.  83;  25  Am.  Rep.  595;  Broadwater  v.  Darne, 
10  Mo.  277;  Prentice  v.  Achorn,  2  Paige,  30;  Freeman  v.  Staats,  8  N.  J. 
Eq.  814;  Burrouu'hs  v.  Ricliman,  1  Green  (N.  J.),  233;  2.^  Am.  Dec.  717; 
Duncan  v.  McCullough,  4  S.  &  R.  484;  Foss  v.  Hildreth,  10  Allen,  76; 
Mansfield  t'.  Watson,  2  Iowa,  111;  Donnelson  v.  Posey,  13  Ala.  752; 
Lazell  V.  Pinnick,  1  Tyler,  247;  4  Am.  Dec.  722;  Pickett  r.  Sutter,  5  Cal. 
412;  Roin>kopf  ,..  Rarge,  37  Ind.  207;  Clark  v.  Caldwell,  6  Watts,  139; 
Uekds,  VoU  1.  —  7 
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§  81.  Deeds  made  under  duress. — A  person  who  has 
executed  a  deed  or  other  contract  under  duress  may  plead 
this  as  a  defense  to  an  action  founded  upon  the  instru- 
ment, or  he  may  avail  himself  of  it  as  a  ground  for  set- 
ting it  aside. ^  A  deed  executed  under  duress  is  voidable 
merely,  and  not  void.'^  Therefore,  after  the  removal  of 
the  duress,  the  transaction  may  be  ratified  by  the  ac- 
knowledgment of  the  deed.^  As  the  privilege  of  avoiding 
a  contract  or  conveyance  for  duress  is  personal,  creditors 
and  strangers  to  the  contract  cannot  take  advantage  of  it, 
if  the  party  himself  makes  no  objection.*  Hence,  a  deed 
obtained  under  duress,  being  voidable  between  the  imme- 
diate parties  only,  it  follows  that  when  an  innocent  pur- 
Walker  v.  Da^is,  1  Gray,  506;  Seymour  v.  Delancy,  3  Cow.  445;  15  Am. 
Dec.  270;  Newell  v.  Fisher,  11  Smedes  &  M.  431;  49  Am.  Dec.  66;  Joest 
t;.  Williams,  42  Ind.  565;  13  Am.  Rep.  377;  Bates  v.  Ball,  72  111.  108; 
Eaton  V.  Perry,  29  Mo.  96;  Allen  ;-.  Berry  hill,  27  Iowa,  534;  1  Am.  Rep. 
30^;  Musselman  v.  Cravens,  47  Ind.  1.  But  the  intoxication  must  be  of 
such  a  degree  as  to  overcome  the  faculties:  Pickett  v.  Sutter,  5  Cul.  412; 
Bates  V.  Ball,  72  111.  108;  Johns  v.  Fretchey,  39  Md.  258;  Birdson'i  v. 
Birdsong,  2  Plead  (Tenn.),  289;  Schramm  v.  O'Connor,  98  111.  541 ;  Cav- 
ender  v.  Waddingham,  5  Mo.  App.  457.  But  where  it  does  not  amount 
to  tliis  degree,  it  is  insufficient  to  avoid  a  contract:  Caulkins  v.  Fry,  35 
Conn.  170;  Henry  v.  Ritenour,  31  Ind.  136;  Miller  v.  Finley,  26  Mich. 
248.  It  may  be  shown  that  a  party  was  intoxicated  several  hours  after 
a  contract  had  been  made  as  tending  to  throw  light  on  his  condition  at 
the  time  the  contract  was  made:  Phelan  v.  Gardner,  43  Cal.  306.  The 
person  alleging  drunkenness  has  the  burden  of  proof :  Black  v.  Ellis,  3 
Hill  (S.  C),  68.  But  where  a  person  has,  under  a  statute,  been  adjudged 
to  be  a  habitual  drunkard:  See  Imhoff  v.  Witmer,  31  Pa.  St.  243; 
Klohs  •;;.  Klohs,  61  Pa.  St.  245;  Clark  v.  Caldwell,  6  Watts,  139;  Leckey 
V.  Cunningham,  56  Pa.  St.  370. 

1  Hackett  v.  King,  6  Allen  58;  Kelsey  v.  Haply,  16  Pet.  Adm.  269; 
Foss  V.  Hildreth,  10  Allen,  76;  Knight's  Case,  3  Leon,  239. 

^  Davis  V.  Fox,  59  Mo.  125 ;  Brown  v.  Peck,  2  Wis.  261 ;  Deputy  v. 
Stapleford,  19  Cal.  302;  Baker  v.  Morton,  12  Wall.  150;  Cook  v.  Moore, 
39  Tex.  255;  Bogle  v.  Hammons,  2  Heisk.  136;  Fairbanks  v.  Snow,  145 
Mass.  153;  1  Am.  St.  Rep.  446;  Eberstein  v.  Willets,  134  111.  101. 
Hence,  under  the  plea  of  non  est  factum,  evidence  of  duress  is  not  admis- 
sible: Bacon's  Abridgment,  tit.  Duress,  D;  Worcester  v.  Eaton,  13  Mass. 
371 ;  7  Am.  Dec.  155. 

»  Bissett  V.  Bissett,  1  Har.  &  McH.  211. 

*  Lewis  V.  Bannister,  16  Gray,  500;  McClintock  v.  Cummins,  3 
McLean,  158. 
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cliasor  acquires  the  land  without  notice  of  the  duress, 
that,  as  to  him,  the  deed  cannot  be  set  aside  for  duress.' 
Duress,  to  be  available  as  a  ground  for  setting  aside  a 
conveyance,  must  be  of  sucli  a  nature  as  to  excite  an  ap- 
jirehcnsion  or  fear  of  great  bodily  harm  or  illegal  pun- 
ishment, and  the  violence  or  threats  should  be  of  such  a 
degree  as  to  cause  a  person  of  ordinary  firmness  and 
courage  to  yield.'^ 

§  82.  Threat  of  log^al  proceedingfs.  —  If  a  person 
threatens  to  do  an  act  permitted  by  law,  as  to  bring  suit 
and  obtain  an  attachment,  when  a  probable  ground  of 
action  exists,  or  if  the  violence  used  be  simply  legal  con- 
straint, there  is  no  duress  sufficient  to  set  aside  a  convey- 
ance.^ But  if  the  proceedings  at  law  are  used  as  a 
pretext,  or  threats  are  made  to  do  acts  not  permitted  by 
law,  and  a  conveyance  is  obtained  by  such  means,  it  may 
be  set  aside.  If  a  threat  is  made  to  arrest  a  person  in  a 
proceeding  in  which  the  law  does  not  authorize  an  arrest, 
and  the  threat  is  of  such  a  nature  that  the  will  of  a  person 
of  ordinary  firmness  would  be  overcome,  a  contract  or 
conveyance  obtained  thereby  may  be  set  aside  on  the 
ground  of  duress.*  Equity  will  set  aside  a  conveyance 
obtained  by  duress  caused  by  the  abuse  of  legal  process, 

1  Deputy  V.  Stapleford,  19  Cal.  302, 

'  Barrett  v.  French,  1  Conn.  354;  6  Am.  Dec.  241;  United  States  v. 
Huckabee,  16  Wall.  432;  Harmon  v.  Harmon,  61  Me.  227;  14  Am.  Rep. 
556;  Burr  v.  Burton,  18  Ark.  214;  Hazelrigg  v.  Donaldson,  2  Met.  (Ky.) 
445  ;  State  v.  Sluder,  70  N.  C.  55;  Bosley  v.  Schaniier,  26  Ark.  2S0 ;  Durr 
V.  Howard,  6  Ark.  561;  Beckwith  v.  Frisbie,  32  Vt.  559:  Maxwell  v. 
Griswold,  10  How.  242.  The  existence  of  the  duress  must  be  clearly 
proven:  Holt  v.  Agnew,  67  Ala.  360;  Davis  v.  Fox,  59  Mo.  125;  Lefebvre 
V.  Dutruit,  51  Wis.  326;  37  Am.  Rep.  833;  Insurance  Co.  v.  Nelson,  103 
U.  S.  544;  Hamilton  v.  Smith,  57  Iowa,  15;  42  Am.  Rep.  39;  Feller  v. 
Green,  26  Mich.  70;  Snyder  v.  Snyder,  95  Mich.  51;  Post  v.  First  Xat. 
Bank,  138  111.  59:  Brower  v.  Callender,  105  111.  88. 

»  Harris  v.  Tyson,  24  Pa.  St.  347;  64  Am.  Dec.  661;  Crowell  j-.  Glea- 
8on,  10  Me.  325;  Wilcox  v.  Howland,  23  Pick.  16f ;  Davis  v.  Luster,  64 
Mo.  43;  Gresham  v.  Landens,  Ga.  Dec.  pt.  2,  149;  Eddy  v.  Herrin,  17 
Me.  338;  35  Am.  Dec.  261 ;  Shephard  v.  Watrous,  3  Caines,  im. 

*  Foss  V.  Hilbreth,  10  Allen,  76;  Whitelield  v.  Longfellow,  13  Me.  146; 
Wade  V.  Simeon,  2  Com.  B.  548. 
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though  the  process  may  not  have  been  unhiwful  in  its 
inception.^  An  arrest  by  itself  is  not  suflicient  to  consti- 
tute duress.  It  must  either  have  been  illegal  from  the 
beginning,  or  must  have  become  so  afterward  by  an 
abuse  of  the  process.^  Lawful  imprisonment  cannot 
amount  to  duress,  and  if  a  person  is  arrested  and  impris- 
oned and  voluntarily  executes  a  deed  for  his  deliverance, 
he  cannot  set  it  aside  for  duress  of  imprisonment,  if  the 
plaintifT  supposed  he  had  a  right  of  action  against  him, 
but  in  fact  had  none.' 

§  83.  Grantor's  will-power. — As  the  reason  for  allow- 
ing duress  to  avoid  a  deed  is  that  consent,  one  of  the 
essential  elements  of  a  contract,  is  wanting,  consideration 
must  be  paid  to  the  party's  age,  sex,  disposition,  state  of 
health,  and  such  other  circumstances  as  may  tend  to 
show  the  influence  on  his  will.* 

§  84.  Deeds  made  under  undue  influence. — Deeds 
made    under    undue    influence,    like    those    obtained    by 

^  Hackett  v.  King,  6  Allen,  58 ;  Osborn  v.  Robbins,  36  N.  Y.  355 ; 
Breck  v.  Blanchard,  22  N.  H.  303;  9  Viner's  Abridgment,  317,  tit. 
Duress,  B,  pi.  1;  2  Bacon's  Abridgment,  tit.  Duress,  A. 

^  Watkins  v.  Baird,  6  Mass.  511;  4  Am.  Dec.  170;  Richardson  v. 
Duncan,  3  N.  H.  508;  Stouffer  v.  Latshaw,  2  Watts,  167  ;  27  Am.  Dec.  297; 
Richards  v.  Vanderpool,  1  Daly,  71;  Meek  v.  Atkinson,  1  Bail.  84;  19 
Am.  Dec.  653;  Shepard  v.  Watrous,  3  Caines,  163.  Duress  may  be 
caused  by  an  arrest  without  cause  for  an  improper  purpose,  or  by  an 
arrest,  though  made  for  just  cause,  yet  without  lawful  authority,  or 
by  an  arrest  for  improper  purposes,  though  there  be  just  cause  and  law- 
ful authority:  Strong  v.  Grannis,  26  Barb,  122;  Watkins  v.  Baird,  6 
Mass.  "11 ;  4  Am.  Dec.  170 ;  Richardson  v.  Duncan,  3  N.  H.  508 ;  Thomp- 
son V.  Lockwood,  15  Johns.  256.  If  a  conveyance  or  contract  is  procured 
b)'  means  of  duress,  ca-ised  by  an  arrest  by  a  person  pretending  to  have 
a  warrant  when  he  has  not,  it  may  be  set  aside  for  duress.  Duress  may 
be  caused,  it  is  said,  by  the  mere  fear  of  imprisonment:  Fashey  v.  Fer- 
guson, 5  Hill,  154;  Whitfield  v.  Longfellow,  13  Me.  146;  Eddy  v.  Hen  in, 
17  Me.  338;  35  Am.  Dec.  261.  If  a  contract  is  made  under  the  influence 
of  an  arrest  procured  by  perjury,  although  it  is  lawful  and  regular  in 
form,  it  will  be  considered  as  made  under  duress:  Strong  v.  Grannis,  26 
Barb.  122.     See  Cummings  v.  Iver,  11  Q.  B.  122. 

*  Mascolo  V.  Montesanto,  61  Conn.  50 ;  29  Am.  St.  Rep.  170. 

*  Bane  v.  Delrick,  52  111.  19. 
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duress,  are  voidable.  Inllufiico  exerted  over  agriintor  to 
sueh  11  degree  as  to  de})rive  him  of  the  exercise  of  his  will, 
is  in  equity  considered  a  fraud,  and  a  conveyance  ob- 
tained thereby  will  be  set  aside.'  The  burden  of  proving 
undue  influence  id  upon  the  person  alleging  it;-  and,  as 
each  case  must  for  the  most  ])art  be  decided  by  its  own 
peculiar  circumstances,  the  relations  between  the  parties 
should  be  taken  into  consideration  in  determining 
whether  the  grantor  was  acting  under  undue  influence. 
Less  evidence  is  necessary  to  establish  the  use  of  undue 
influence  to  obtain  the  execution  of  a  deed  when  relations 
of  trust  and  confidence,  as  parent  and  child,  guardian  and 
ward,  trustee  and  beneficiary,  attorney  and  client,  physi- 
cian and  patient,  nurse  and  invalid,  exist,  than  might  be 
required  in  other  cases.^  Whefe  the  grantor  is  of  feeble 
mind,  but  acts  with  the  knowledge  of  friends  competent 
to  advise  him  in  his  business  affairs,  and  against  their 
objections,  his  deed  will  not  be  set  aside  for  improper 
influence,  unless  it  assumes  the  character  of  fraud.*  To 
bring  it  under  the  denomination  of  undue  influence,  the 
transaction  must  be  tainted  with  fraud,  or  some  unlawful 
coercion  must  be  employed.  "Men  who  live  in  habits  of 
intimacy  and  friendship,  influence  one  another  more  or 
less.  Fathers  exercise  over  sons,  and  sons  over  fathers, 
power  which  govern  their  actions  more  or  less,  which  we 
recognize  under  the  name  of  influence.  If  it  be  a  just 
exercise  of  power,  a  discreet  and  proper  influence  directed 
to  accomplish  commendable  and  lawful  ends,  it  is  an  in- 

^  Howe  V.  Howe,  99  Mass.  88;  Anthony  r.  Hutchins,  10  R.  I.  165; 
Bowles  V,  AVatlian,  54  Mo.  261 ;  Turner  r.  Turner,  44  Mo.  535;  Taylor  v. 
Taylor,  8  How.  183:  Allore  v.  Jewell,  94  U.  S.  (4  Otto)  506;  Mead 
V.  Coombs,  26  N.  J.  Eq.  173;  Yard  v.  Yard,  27  N.  J.  Eq.  114;  Fuller  v. 
Fuller,  40  Ala.  oOl;  Amis  v.  Satterfield,  5  Ired.  Eq.  173. 

»  Howe  V.  Howe,  99  jNIass.  88. 

*  Peebles  v.  Horton,64  N.  C.  374;  Bayliss  v.  Williams,  6  Cold.  440; 
Futrill  V.  Futrill,  5  Jones  Eq.  61 ;  Case  v.  Case,  26  Mich.  484.  But  see 
Crowe  V.  Peters,  63  Mo.  429;  Jenkins  r.  Pye,  12  Peters,  241 ;  rSIillloan  v. 
Millican,  24  Tex.  426. 

*  Guest  r.  Bccson,  2  Houst.  247;  Corbit  v.  Smith,  7  Iowa,  60;  71  Am. 
Dec.  431;  HoUocher  v.  Hollocher,  62  Mo.  267. 
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fluence  to  which  the  law  will  take  no  exception,  but  rather 
encourages  and  upholds,"^ 

§  85.  Disability  of  infancy. — Another  disability  on 
the  power  of  parties  to  execute  valid  and  effectual  con- 
veyances is  that  of  infancy.  By  an  infant  is  understood 
one  who  has  not  arrived  at  the  age  fixed  by  law  as  the 
time  of  majority.  At  common  law  this  age  was  estab- 
lished at  twenty-one  years,  and  no  distinction  was  made 
on  account  of  sex.  A  woman  was  an  infant  until  she  had 
reached  the  age  of  twenty-one  years.^  But,  generally,  by 
statute,  a  shorter  time  is  fixed  for  the  continuance  of  this 
disability  for  females  than  for  males.  At  common  law,  a 
person  is  considered  as  being  twentj'-onc  years  of  age  the 
first  instant  of  the  last  ddy  of  the  twenty-first  year  imme- 
diately preceding  the  anniversary  of  his  birth.^  In  Cali- 
fornia, it  is  declared  that  the  period  "  must  be  calculated 
from  the  first  minute  of  the  day  on  which   persons   are 

'  Davis  V.  Culver,  13  How.  Pr.  62,  67 ;  Suttles  v.  Hay,  6  Ired.  Ej.  124 ; 
Miller  v.  Miller,  3  Serg.  &  R.  267;  8  Am.  Dec.  651.  See  Allore  v.  Jewell, 
94  U.  S.  506.  A  finding  tliat  the  deed  of  plaintiff's  grantor  was  obtained 
by  fraud  and  undue  influence  is  justified  where  it  is  shown  the  maker 
was  a  feeble  and  childish  old  man;  that,  while  sick  and  delirious, 
he  conveyed  the  land  to  a  young  and  fascinating  woman,  who  exer- 
cised complete  control  over  him,  for  no  other  consideration  than  that 
she  should  continue  to  live  with  him  as  his  wife,  and  that  she  thereafter 
abandoned  him:  Staley  v.  Housel,  35  Neb.  160. 

=>  Co.  Litt.  171. 

•  See  1  Sharswood ;  Blackst.  Com.  463 ;  Comyn's  Dig.  Enfant  A.  At 
law  an  infant  is  not  estopped  by  a  declaration  at  the  time  that  he  exe- 
cutes the  deed  that  he  is  of  age:  Conrad  v.  Lane,  23  Minn.  389;  37  Am. 
Rep.  412;  Keen  v.  Coleman,  39  Pa.  St.  299;  80  Am.  Dec.  524;  Carpenter 
V.  Carpenter,  45  Ind.  142;  Buchanan  v.  Hubbard,  96  Ind.  1;  Merriam  v. 
Cunningham,  11  Cush.  40;  Studwell  v.  Shapter,  54  N.  Y.  249;  Burley  v. 
Rufcsell,  10  N.  H.  184;  34  Am.  Dec.  146;  Wieland  v.  Kobick,  110  HI.  16; 
51  Am.  Rep.  676;  Price  v.  Jennings,  62  Ind.  111.  But  in  equity  he  may 
be  estopped  by  liis  own  fraud  in  representing  that  he  had  attained  his 
majority:  Bradshaw  v.  Van  Winkle,  133  Ind.  334;  Davidson  v.  Young, 
38111.  145;  Brantley  v.  Wolf,  60  Miss.  420;  Ferguson  v.  Bobo,  54  Miss. 
12'  ;  Thormaehlen  v.  Kaeppel,  86  Wis.  378;  Kilgore  v.  Jordan,  17  Tex. 
341;  Schmitheimer  v,  Eiseman,  7  Bush,  298.  But  he  is  not  estopped. 
Vjy  a  failure  to  inform  the  purchaser  if  he  has  not  misrepresented  his 
age :  Brant'ey  v.  Wolf,  60  Miss.  420. 
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born  to  the  same  minute  of  the  corresponding  day  coiu- 
pletiug  the  period  of  niinurily."  ^ 

§  80.  Deed  of  niiiutr  voidable  only. — Tlie  deed  of  a 
minor,  it  is  now  settled  beyond  question,  is  not  void,  but 
merely  voidable.  "The  rule  seems  well  established  by 
decided  cases  that  the  deed  of  a  minor  convoying  his 
land  for  a  valuable  consi'leration  is  voidable  and  not  void; 
that  the  right  to  avoid  it  on  coming  of  age  is  a  personal 
privilege  to  the  minor  and  his  heirs;  and  that  it  cannot 
be  avoided  by  an  attachment  made  by  a  creditor  after  the 
minor  comes  of  age."^  The  rule  is  naturally  the  same  in 
the  case  of  a  lease/  or  of  a   mortgage.*     The  defense  of 

»  Civ.  Code  Cal.  §  26. 

'  Kendall  v.  Lawience,  22  Pick.  540,  543.  "The  deed  of  real  estate 
by  an  infant  is  voidable  and  not  void" :  Jenkins  v.  Jenkins,  12  Iowa,  I'Jo, 
1^18;  Breckenridge  v.  Ornisby,  1  Marsh  J.  J.  245;  19  Am.  Dec.  71;  Cook 
V.  Touml)S,  36  Miss.  685;  Gilleppie  v.  Bailey,  12  W.  Va.  70;  29  Am.  Rep. 
445;  Slaughter  v.  Cunningham,  24  Ala.  260;  60  Am.  Dec.  468;  Zouch  v. 
Parsons,  3  Burr.  1794,  18;J5;  Whitney  i.  Dutch,  14  Mass.  457;  7  Am. 
Dec.  229;  Boston  Bank  v.  Clianiberlin,  15  Mass.  211;  Tucker  v.  More- 
land,  10  Peters,  58;  Phillips  v.  Green,  3  Marsh.  A.  K.  7;  13  Am.  Dec. 
124;  Roof  V.  Stafford,  7  Cowen,  180;  Harrod  v.  Myers,  21  Ark.  592;  76 
Am.  Dec.  409;  Wellborn  v.  Rogers,  24  Ga.  558;  Ferguson  v.  Bell,  17  Mo. 
347;  Moore  v.  Abernathy,  7  Blackf.  442;  Cummings  v.  Powell,  8  Tex. 
89;  Dolph  v.  Hand,  156  Pa.  St.  91;  36  Am.  St.  Rep.  25;  Kendiick  v. 
Neisz,  17  Col.  506;  Vallandigham  v.  Johnson,  85  Ky.  288;  Hoffert  v. 
Miller,  86  Ky.  572;  Amey  v.  Cockey,  73  Md.  297;  Craig  v.  Van  Bebber, 
100  Mo.  584;  18  Am.  St.  Kep.  569;  Englebert  v.  Troxell,  40  Neb.  195;  42 
Am.  St.  Rep.  665;  Logan  v.  Gardner,  136  Pa.  St.  588;  20  Am.  St.  Rep. 
939 ;  Ihley  v.  Padgett,  27  S.  C.  300 ;  Askey  v.  Williams,  74  Tex.  294 ; 
Birch  V.  Linton,  78  Va.  584 ;  49  Am.  Rep.  381. 

»  Wocd  on  Landlord  and  Tenant,  §  101 ;  Slator  v.  Brady,  14  L  R.  C.  L. 
61  ;  Dixon  r.  Merritt,  21  Minn.  196;  Scranton  v.  Stewart,  52  Ind.  <)9 ; 
llhnois  etc.  Co.  v.  Bonner,  75  111.  315;  Grifiith  v.  Schweuderman,  27  Mo. 
412;  Baxter  v.  Bush,  29  Vt.  465;  70  Am.  Dec.  429. 

*  State  V.  Plaisted,  4H  N.  H.  413;  Roberts  v.  Wiggin,  1  N.  H.  7:?;  8 
Am.  Dec.  38;  Palmer  v.  Miller,  25  Barb.  399;  1  Jones  on  Mortgages, 
^  104.  See,  also,  Merchants'  Fire  Ins.  Co.  v.  Grant,  2  Edw.  Ch.  544 ;  Grace 
V.  Whitehead,  7  Grant  (U.S.)  Ch.  591;  Peers  v.  McLaughlin,  88  Cai.  294; 
26  Pac.  Rep.  119;  22  Am.  St.  Rep  306;  Featherston  v.  McDon'>]l,  15 
Tp.  Can.  C.  P.  162:  Terry  v.  McClintock,  41  Mich.  492;  2  N.  W.  Rep.  787  ; 
Askey  v.  Williams,  74  Tex.  294;  11  S.  \W.  Rep.  1101;  Mansfield  v.  Gor- 
don, 144  Mass.  I(i8;  10  N.  E.  Rep.  773;  Cailis  v.  Day,  3S  Wis.  643;  Allen 
V.  Poole,  54   31iss.  323;  Rubbius  c.  Eaton,  10  N.  11.  561,    Hubbard  i-. 
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infancy  is  a  privilege  personal  to  the  infant,  and  str;',ngers 
cannot  urge  it  as  a  ground  for  setting  aside  his  acts/ 

§  87.  Rig-ht  of  rtisaffirinance. — An  infant  may  disaffirm 
his  deed  after  he  becomes  of  age,  but  lie  is  not  permitted  to 
do  it  during  the  existence  of  his  disability.^  "  In  case  of  a 
deed  of  land  by  an  infant,  it  seems  to  be  settled  that  the 
conveyance  cannot  be  avoided  until  the  infant  becomes  of 
age."^  Neither  the  infant  nor  his  guardian,  during 
the  continuance  of  the  infancy,  has  power  to  declare 
whether  avoidable  contract  of  the  infant  shall  l)e  affirmed 
or  avoided.  The  right  to  do  so  rests  solely  with  the  in- 
fant. It  is  for  him  alone  to  determine  what  course  he 
will  pursue  when  he  arrives  at  full  age.^     It  was  intim- 

Cnmmins,  1  Me.  11;  Loomer  v.  Wheelwright,  3  Sandf.  Ch.  135;  Young 
V.  McKee,  13  Mich.  552;  Keegan  v.  Cox,  116  Miiss.  289;  Baldwin  v. 
Eosier,  48  Fed.  Rep.  810;  Walsh  v.  Young,  110  Mass.  396;  Henry  v. 
Root,  33  N.  Y.  526. 

1  Brown  v.  Caldwell,  10  Serg.  &  R.  114;  13  Am.  Dec.  660;  Hartness  v. 
Thompson,  5  Johns.  160;  Van  Bramer  v.  Cooper,  2  Johns.  279;  Oliver  v. 
Houdlet,  13  Mass.  237;  7  Am.  Dec.  134;  Worcester  v.  Eaton,  13  Mass. 
371;  7Am.Dec.  155;  Nightingale  i).  Withington,  15  Mass.  272;  8  Am.  Dec. 
101.  It  is  held  in  Tennessee  that  the  deed  of  a  minor,  made  without  con- 
sideration or  for  one  merely  nominal,  is  al'8olutely  void,  f.nd  transfers  no 
ti'le  to  the  grantee:  Robinson  •;;.  Coulter,  90  Tenn.  705;  25  Att*.  St.  Rep. 
708 ;  Swafford  v.  Ferguson,  3  Lea,  292 ;  31  Am,  Rep.  639 ;  Scobey  v.  \\'aters, 
10  Lea,  557. 

*  Hastings  v.  Dollarliide,  24  Cal.  195;  Bool  v.  Mix,  17  Wend.  119;  31 
Am.  Dec.  285;  McCormic  v.  Leggett,  8  Jones  (N.  C),  425;  Kilgore 
V.  Jordan,  17  Tex.  341;  Cummings  v.  Powell,  8  Tex.  80;  Sims  v. 
Everhardt,  102  U.  S.  300;  Armitage  v.  Widoe,  36  Mich.  124;  Chandler 
V.  Simmons,  97  Mass.  503;  93  Am.  Dec.  117;  Shipman  v.  Horton,  17 
Conn.  481;  McCarthy  v.  Nicrosi,  72  Ala.  332;  47  Am.  Rep.  418;  Welch 
V.  Bunce,  83  Ind.  .382;  Chapman  ?;.  Chapman,  13  Ind.  .396;  Singer  Mfg. 
Co.  V.  Lamb,  81  Mo.  221.  But  see  to  contrary,  Harrod  v.  Myers,  21  Ark. 
5i'2;  76  Am.  Dec.  409.  In  California  this  is  changed  by  the  Code:  Civ. 
Code,  (j  35. 

*  Williams,  C.  J.,  in  Shipman  v.  Horton,  17  Conn.  482. 

'  Dunton  v.  Brown,  31  Mich.  182.  He  must  prove  his  infancy,  and 
that  there  was  no  consideration,  if  seeking  to  set  aside  the  deed  :  Wade 
f.  Love.  69  Tex.  522.  The  fact  that  the  grantee  has  conveyed  the  land 
to  an  innocent  purciiaser  for  value  will  not  prevent  the  infant  from  dis- 
affirming his  deed  within  a  reasonable  time:  Searcy  v.  Hunter,  81  Tex. 
644 ;  26  Am.  St.  Rep.  837.  The  right  of  disaffirmance  is  a  personal  i)riv- 
ilege  and  a  creditor  cannot  exercise  it :  Baldwin  v.  Rosier,  1  McCrary, 
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ated  in  one  case  that  possibly  a  notice  of  disaffirinauce 
given  by  an  infant  before  he  became  of  age  uoulJ  bo 
Oj'crative.'  But  the  court  was  not  called  upon  to  decide 
this  })articular  point,  and  it  is  believed  no  case  clearly 
announces  this  rule.'^  But  if  the  infant  dies  before  at- 
taining his  majority  all  voidable  contracts  made  by  him 
may  be  disaffirmed  by  his  heirs  or  legal  representatives.^ 

§  88.  Whether  affirmance  may  be  presumed  from 
acquiescence. — Does  it  require  some  positive  act  on  the 
part  of  the  infant  after  attaining  majority  to  disaffirm  a 
contract  or  conveyance  made  during  infancy,  or  may  his 
acquiescence  be  presumed  from  a  neglect  to  exercise  his 
right  within  a  reasonable  time  after  coming  of  age?  It 
is  said  by  an  eminent  writer:  **  His  conlirmation  of  the 

384.  See,  also,  to  same  effect,  Kingman  v.  Perkins,  105  Mass.  Ill ;  Ken- 
dall V.  Lawrence,  22  Pick.  540;  Harknessr.  Thompson,  5  Johns.  1(50;  Mc- 
Carty  V.  Murray,  3  Gray,  578;  Olivers.  Houdlet,  13  Mass.  237;  7  Am. 
Dec.  134;  Sharp  r.  Robertson,  76  Ala.  343;  Harris  v.  Musgrove,  59  Tex. 
401;  Beardsley  v.  Hotchkiss,  96  N.  Y.  201;  Dunton  v.  Brown,  31  Mich. 
182;  Bozeman  v.  Browning,  31  Ark.  364;  Roberts  v.  Wiggin,  1  N.  H. 
73;  8  Am.  Dec.  38. 

1  Railway  Co.  v.  M'Michael,  5  Eq.  124. 

»  For  various  cases  in  which  the  principle  stated  in  the  text  has  been 
applied  to  contracts  of  infants,  see  Pitcher  v.  Laycock,  7  Ind.  398;  Hoyle 
V.  Stowe,  2  Dev.  &  B.  320 ;  Slator  v.  Trimble,  14  I.  R.  C.  L.  342;  Peterson 
V.  Laik,  24  Mo.  541;  69  Am.  Dec.  441;  McGan  v.  Marshall,  7  Humph. 
121;  Jackson  v.  Carpenter,  11  Johns.  131;  Cresinger  v.  Welch,  15  Ohio, 
156;  45  Am.  Dec.  565. 

*  Person  v.  Chase,  37  Vt.  647;  88  Am.  Dec.  630;  Bozeman  v.  Brown- 
ing, 31  Ark.  364;  Veal  v.  Forbson,  57  Tex.  482;  Illinois  Land  Co.  r.  Bon- 
ner, 75  111.  315;  Sharp  v.  Robertson,  76  Ala.  343;  Harvey  v.  Brigirs,  68 
Miss.  60;  Singer  Mfg.  Co.  i-.  Lamb,  81  Mo.  221;  Parsons  t;.  Hill,  8  Mo. 
135.  The  objection  of  infancy  to  a  marriage  contract  can  only  be  made 
by  the  parties  themselves:  Jones  v.  Butler,  30  Barb.  641.  See,  also, 
upon  the  general  projiosition,  Nelson  v.  Eaton,  1  Redf.  498;  Abbott  r. 
Parson,  3  Burr.  1805;  Tillinghast  v.  llolbrook,  7  R.  I.  230;  Vaiighan  r. 
Parr,  20  Ark.  600;  Jefford  v.  Ringgold,  6  Ala.  544.  The  guardian  having 
no  title  to  the  property,  but  being  merely  an  agent,  cannot  disatHrni  lor 
the  infant:  Lombard  v.  Morse,  155  Mass.  136.  But  if  after  the  grantor 
arrives  at  majority  the  guardian  continues  to  act  by  reason  of  the  ex- 
istence of  any  disability  for  which  a  guardian  might  be  appointed  for  an 
adult,  he  may  disalhrm  a  deed  made  during  the  ward's  minority :  Chand- 
ler V.  Simmons,  97  Mass.  508;  93  Am.  Dec.  117. 
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act  or  deed  of  his  infancy  may  be  justly  inferred  against 
him  after  he  has  been  of  age  for  a  reasonable  time,  either 
from  liis  jiositive  acts  in  favor  of  the  contract,  or  from  his 
tacit  assent  under  circumstances  not  to  excuse  his  silence."^ 
In  Vermont,  it  was  said  by  Chief  Justice  Prentiss:  "  A 
deed  executed  and  delivered  by  an  infant  conveying  land, 
remains  good  and  valid  until  it  is  avoided  by  him;  and 
as  he  alone  has  the  power  of  avoiding  the  deed  and  re- 
scinding the  contract,  he  is  bound  in  reason  and  justice 
after  he  comes  of  age,  and  is  competent  to  exercise  a  dis- 
cretion upon  the  subject,  to  make  his  election,  and  give 
notice  of  his  intention.  He  ought  not  to  be  allowed  to 
leave  the  grantee,  upon  whom  the  contract  is  binding,  in 
a  state  of  suspense  and  uncertainty,  and  unless  he  makes 
known  his  determination  in  a  reasonable  time,  it  is  just 
that  the  contract  should  become  absolute  against  him. 
At  any  rate,  silence  on  his  part  while  the  grantee  or  any 
one  under  him  is  claiming,  holding,  and  occupying  un- 
der the  contract,  is  an  acquiescence  from  which  a  con- 
firmation of  the  contract  maybe  inferred."^ 

§  89.  Same  subject. — This  rule  also  prevails  in  Con- 
necticut.    "It  is  unjust  that  the  infant  after  his  arrival 

1  2  Kent's  Com.  239;  12th  ed.,  295. 

*  Bigelow  V.  Kinney,  3  Vt.  353,  359;  21  Am.  Dec.  589.  This  was 
affirmed,  also,  in  Richardson  v.  Boright,  9  Vt.  368,  371,  where  Redfield, 
J.,  said :  "In  tlie  case  of  every  act  of  an  infant  which  is  merely  voidable, 
he  must  disaffirm  it  on  coming  of  full  age,  or  he  will  be  bound  by  it,  and 
this  must  be  done  in  a  reasonable  time."  In  Holmes  v.  Blogg,  8  Taunt. 
35,  39,  Dallas,  J.,  said:  "I  agree  that  in  every  instance  of  a  contract, 
voidable  only  b}'^  an  infant  on  coming  of  age,  the  infant  is  bound  to  give 
notice  of  disaffirmance  of  such  contract  in  reasonable  time;  and  if  the 
case  before  the  court  were  that  simple  case,  I  should  be  disposed  to  hold 
that  as  tlie  infant  had  not  given  express  notice  of  disaffirmation  within 
four  months,  be  had  not  given  notice  of  disaffirmance  in  reasonable 
time."  But  in  England,  by  the  Statute  of  May  9,  1882  (9  Geo.  IV,  ch.  14), 
entitled  "  An  act  for  rendering  a  written  memorandum  necessary  to  the 
validity  of  certain  promises  and  engagements,"  it  was  provided  that  an 
infant  should  not  be  charged  upon  any  promise  or  ratification  after  full 
age  of  any  promise  or  simple  contract  made  during  infancy,  unless  the 
promise  or  ratification  be  made  by  writing,  signed  by  the  party  to  be 
charged.  This  statute  was  construed  in  Hartley  v.  Wharton,  11  Ad.  & 
E.  934. 
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at  maturity,  and  the  lapse  of  a  reasonable  time,  sliouM 
hold  the  scales  in  his  hands  and  decide  as  fulure  circum- 
stances should  incline.  In  the  meantime,  the  purcdiaser 
under  him  is  at  a  standstill,  and  incapable  of  making 
any  necessary  and  permanent  improvements  of  his  es- 
tate."^ This  principle  is  supported  by  considerable  au- 
tliority,  and  in  some  states  it  is  declared  by  statute.^  In 
California,  where  the  contract  of  an  infant  is  made  under 
the  age  of  eighteen,  it  may  be  disafhrmed  by  the  minor 
himself  either  before  his  majority  or  within  a  reasonable 
time  afterward,  or  by  his  heirs  or  personal  representa- 
tives in  case  of  his  death,  and  if  made  while  he  is  over 
the  age  of  eighteen,  it  may  be  disaffirmed  in  the  same 
mode  by  a  restoration  of  the  consideration,  or  its  equiva- 
lent.' In  Delaware,  it  was  decided  that  where  extensive 
improvements  had  been  made  upon  the  property  con- 
veyed, an  infant's  acquiescence  for  four  years  amounted 
to  a  confirmation  of  his  deed.^  It  has  been  held  that  an 
infant's  neglect  after  coming  of  age  to  disaffirm  until  the 
time  named  in  the  statute  of  limitations  for  bringing  an 
action  had  expired,  would  operate  as  an  affirmance  of  the 
deed  or  sale.^     In  North   Carolina,  it  was   decided    that 

'  Kline  v.  Beebe,  per  Hosiner,  Chief  Justice,  6  Conn.  494,  505.  See, 
also,  to  same  effect,  Thormaehlen  v.  Kaeppel,  86  Wis.  378;  O'Dell  v.  Rog 
ers,  44  Wis.  136;  Scott  v.  Buclianan,  11  Humph.  468;  Brantley  v.  Wolf, 
60  Miss.  420;  Thompson  v.  Strickland,  52  Miss.  574;  Searcy  v.  Hutiver, 
81  Tex.  644;  26  Am.  St.  Rep.  837;  Bingham  v.  Barley,  55  Tex.  281;  40 
Am.  Rep.  801;  Askey  v.  Williams,  74  Tex.  294;  Nathans  v.  Arkwright* 
66  Ga.  179;  Blankenship  v.  Stout,  25  111.  132;  Illinois  Land  Co.  v.  Bonner. 
75  111.  315;  Goodenovv  v.  Empire  Lumber  Co..  31  Minn.  463;  47  Am. 
Rep.  798;  O'Brien  v.  Gaslin,  20  Neb.  347;  Englebert  v.  Troxell,  40  Neb. 
195;  42  Am.  St.  Rep.  605;  Ward  v.  Laverty,  19  Neb.  429;  Amey  v. 
Cockey,  73  Md.  297. 

*  Wallace  v.  Lewis,  4  Har.  (Del.)  75;  Wright  v.  Germain,  21  Iowa, 
585;  Jones  v.  Butler,  30  Barb.  641;  Flinn  v.  Powers,  36  How.  Pr.  289; 
Hoit  V.  Underiiill,  9  N.  H.  439 ;  32  Am.  Dec.  380.  See  Jamison  v.  Smith 
35  La.  An.  609;  Green  i-.  Wilding,  59  Iowa,  679;  44  Am.  Rep.  696;  Dolph 
V.  Hand,  156  Pa.  St.  91;  36  Am.  St.  Rep.  25. 

»  Civ.  Code,  §  35. 

*  Wallace  c.  Lewis,  4  liar.  (Del.)  75. 

*  I'rout  ('.  Wiley,  28  Mich.  164;  Huth  v.  Carondelet  etc.  R.  R.  Co..  56 
]«o.:202;  Thomas  c.  Pullis,  56  Mo.  211;  Wallace  r.  Latham. '.2  Miss.  291. 
See  Stringer  v.  Northwestern  Mut.  Life  Ins.  Co.,  82  Ind.  100. 
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where  an  infant  bought  a  piece  of  hind,  and  after  his 
Jiiajority  lived  upon  it  and  paid  a  portion  of  the  purchase 
price,  he  had  coniinned  the  transaction.'  Where  a  minor 
married  woman  has  executed  a  deed,  it  has  been  held 
that  a  delay  of  three  years  and  a  half  unexplained,  to 
disaffirm  her  deed  after  arriving  at  majority,  is  unrea- 
sonable.^ 

§  90.  Opposite  view  that  acquiescence  is  not  affirm- 
ance.— On  the  other  hand,  the  principle  adopted  by  many 
courts,  among  them  the  Supreme  Court  of  the  United 
States,  is  that  acquiescence  alone,  though  it  may  continue 
for  an  unreasonable  period  beyond  majority,  will  not  con- 
stitute affirmance.  "  Where  a  person  has  made  a  convey- 
ance of  real  estate  during  infancy,  and  would  affirm  or 
disaffirm  it  after  he  becomes  of  age,  in  such  case,  mere 
acquiescence  for  years  affords  no  proof  of  a  ratification. 
There  must  be  some  positive  and  clear  act  performed  for 
that  purpose.  The  reason  is,  that  by  his  silent  acquies- 
cence he  occasions  no  injury  to  other  persons,  and  secures 
no  benefits  or  new  rights  to  himself.     There  is  nothing 

to  urge  him  as  a  duty  toward  others  to  act  speedily 

He  may,  therefore,  after  years  of  acquiescence,  by  an 
entry,  or  by  a  conveyance  of  the  estate  to  another  person, 
disaffirm  and  avoid  the  conveyance  made  during  his  in- 
fancy."*    The  rule  in   the  United   States  Supreme  Court 

^  Dewey  v.  Burbank,  77  N,  C.  259.  See  Hubbard  v.  Cnmmings,  1  Me. 
11 ;  Dana  v.  Coombs,  6  Me.  89 ;  19  Am.  Dec.  194 ;  Bostwick  v.  Atkins,  3 
Comst.  58. 

»  Goodnow  V.  Empire  Lumber  Co.,  31  Minn.  468;  47  "Am.  Rep.  798. 
But  see  Wilson  v.  Branch,  77  Va.  65;  46  Am.  Rep.  709.  And  see,  also, 
Richardson  v.  Pate,  93  Ind.  423;  47  Am.  Rep.  374.  But  a  suit 
brought  to  cancel  a  deed  made  when  a  minor  is  a  sufficient  disaffirm- 
ance, and  what  constitutes  a  reasonable  time  witliin  which  the  right 
to  disaffirm  must  be  exercised  is  a  mixed  question  of  law  and  fact,  the 
determination  of  which  will  depend  upon  the  circumstances  in  each 
particular  case:  I^nglebert  v.  Troxell,  40  Neb.  195;  42  Am.  St.  Rep.  665. 

'  Shepley,  J.,  in  Boody  v.  McKenney,  23  Me.  517,  523;  Jackson  v.  Car- 
penter, 11  Johns.  539;  Curtin  f.  Patten,  11  Serg.  &  R.  311.  But  the 
justice  in  Boody  v.  McKenney,  supra,  remarks,  however,  that  when  aa 
infant  has  purchased  real  estate,  or  has  taken  a  lease  of  it  subject  to 
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is,  that  thoiigli  an  act  of  as  sole  inn  character  as  the  orig- 
inal act  itself  is  not  necessary  to  oj)erate  as  an  affirmation 
of  an  infant's  voidable  deed,  yet  that  mere  acquiescence, 
unaccompanied  by  any  other  circumstance,  is  not  gener- 
ally sufficient  evidence  of  affirmance.  But  any  clear  and 
uu(,(iui vocal  ratification  manifesting  an  intention  to  affirm 
the  deed  -will  have  that  effect.*  It  has  been  objected  that 
a  long-continued  acquiescence,  unless  it  be  held  to  be 
tantamount  to  a  ratification,  will  operate  as  a  fraud  upon 
the  grantee.  Referring  to  this  consideration,  the  court  in 
Missouri  declares:  "  The  fact  that  an  acquiescence  for 
years  operates  as  a  fraud  upon  the  grantee  is  no  objection 
in  law  to  such  exercise  of  this  right.  The  rule  is  made 
to  protect  the  infant,  and  all  disaffirmances  necessarily,  or 
at  least  generally,  operate  to  some  extent  very  prejudic- 
ially to  the  interests  of  the  grantee,  and  may  so  far  be  re- 
garded as  a  fraud  upon  his  rights."  ^ 

rent,  he  must  make  his  election  within  a  reasonable  time;  he  is  not  per- 
mitted to  enjoy  the  estate  for  years  after  he  becomes  of  age  and  then 
disaffirm  the  purchase.  See,  also,  Prout  v.  Wiley,  28  Mich.  164  ;  Tyler  v. 
Gallop,  68  Mich.  185;  13  Am.  St.  Rep.  336;  Rundle  i;.  Spencer,  67  Mich. 
189 ;  Gillespie  v.  Bailey,  12  W.  Va.  70 ;  29  Am.  Rep.  445 ;  Hoffert  v.  Miller, 
86  Ky.  572;  Baker  r.  Kennett,  54  Mo.  82;  Thomas  v.  Pullis,  56  Mo.  211; 
Huth  V.  Carondelet  Marine  Ry.  Co.,  n6  :\Io.  202;  Peterson  v.  Laik,  24  Mo. 
541;  60  Am.  Dec.  441 ;  Drake  i>.  Ramsey,  5  Ohio,  252;  Crosinger  v.  Welch, 
15  Ohio,  156;  45  Am.  Dec.  565;  Eureka  Co.  v.  Edwards,  71  Ala.  248;  46 
Am.  Rep. 314;  McCarthy  r.  Nicrosi,  72Ala.332;  47  Am.  Rep.  418;  Moore 
V.  Abernathy,  7  Blackf.  442;  Sims  v.  Bardoner,  86  Ind.  87;  44  Am.  Rep. 
263;  Stringer  V.  Northwestern  Mut.  L.  Ins.  Co.,  82  Ind.  100;  Kountz  v. 
Davis,  34  Ark.  590;  Stull  t>.  Harris,  51  Ark.  294;  Vaughan  v.  Parr,  20 
Ark.  600;  McMurray  v.  McMundy,  66  N.  Y.  175;  Drake  v.  Ramsay,  5 
Ohio,  252;  Cresenger  v.  AVelch,  15  Ohio,  156;  45  Am.  Dec.  565:  Birch 
V.  Linton,  78  Va.  584;  49  Am.  Rep.  381  ;  Wilson  v.  Branch,  77  Va.  65; 
46  Am.  Rep.  709. 

'  Irvine  r.  Irvine,  9  Wall.  626;  Tucker  v.  :\Ioreland,  10  Peters,  59. 

»  Huth  V.  Carondelet,  56  Mo.  202,  210;  per  Napton,  J.  See  Urban 
f.  Grimes,  2  Grant  Cas.  96;  Gillespie  v.  Bailey,  12  W.  Va.  70;  29  Am. 
Rep.  445;  Sims  v.  Everhardt,  22  Alb.  L.  J.  445;  Sims  v.  Bardoner,  86 
Ind.  87;  44  Am.  Rep.  263;  Sims  v.  Smith,  86  Ind.  577.  But  where  this 
rule  prevails  acquiescence  with  other  circumstances,  such  as  standing 
by  and  seeing  the  purchaser  moking  valuable  improvements,  will  be 
deemed  a  ratification:  Wallace  v.  Latham,  52  Miss.  291;  Lai-y  v.  Pix. 
ler,  120  Mo.  383;  Stringer  v.  Northwestern  Mut.  L.Ins.  Co.,  82  Ind.  100; 
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§  91.  Conimoiits. — The  most  reasonable  rule  seems 
to  be  that  the  right  of  disaffirmance  should  be  exercised 
within  a  reasonable  time  after  the  infant  attains  his  ma-  . 
jority,  or  else  his  neglect  to  avail  himself  of  this  privi- 
lege should  be  deemed  an  acquiescence  and  affirmance  on 
his  part  of  his  conveyance.  The  law  considers  his 
contract  a  voidable  one  on  account  of  its  tender 
solicitude  for  his  rights,  and  its  fear  that  he  may  be 
imposed  upon  in  his  bargains.  But  he  is  certainly 
afforded  ample  protection  by  allowing  him  a  reasonable 
time  after  he  reaches  his  majority  to  determine  whether 
he  will  abide  by  his  conveyance  executed  while  he  was  a 
minor,  or  will  disaffirm  it.  And  it  is  no  more  than  just 
and  reasonable  that  if  he  silently  acquiesces  in  his  deed 
and  makes  no  effort  to  express  his  dissatisfaction  with 
his  act,  he  should,  after  the  lapse  of  a  reasonable  time, 
dependent  upon  circumstances,  be  considered  as  fully 
ratifying  it.  In  other  words,  his  case  is  one  in  which  the 
maxim  that  "silence  implies  consent,''  may  be  applied 
with  salutary  effect.  Then  it  is  to  be  remarked  that  the 
grantee  is  entitled  to  some  consideration.  lie  should 
have  a  right  to  know  whether  the  grantor  intends  to  dis- 
affirm his  deed,  and  he  should  be  justified  in  assuming 
that  a  neglect  on  the  part  of  the  grantor  to  express  his 
dissent  for  a  considerable  length  of  time,  is  an  affirmance 
as  potent  as  any  language  could  possibly  be.  The  grantee 
should  not  be  kept  in  suspense,  and  prevented  from  mak- 
ing valuable  and  permanent  improvements,  from  the  fear 
that  at  any  time  the  grantor  may  disaffirm  his  deed,  and 
render  it  a  nullity.  The  grantor  should  not  be  allowed 
to  take  advantage  of  the  increase  in  value  of  the  land, 
that  may  be  brought  about  by  a  number  of  causes  which 
were  unforeseen  by  both  parties  at  the  time  the  convey- 
ance was  executed,  while  he  is  under  no  corresponding 
obligation  to  rescind  in  case  the  land  depreciates  in  value. 

Sims  V.  Bardoner,  86  Ind.  87;  44  Am.  Rep.  263;  Birch  v.  Linton,  78 
Va.  584;  Davis  v.  Dudley,  70  Me.  236;  35  Am.  Eep.  318;  Wheaton  v. 
East,  5  Yerg.  41;  26  Am.  Dec.  251;  Hartman  v.  Kendall,  4  Ind.  403; 
Wallace  v.  Lewis,  4  Harr.  75. 
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Justice  requires  tliat  lie  sliouM  an-ive  at  a  definite  con- 
clusion with  a  reasonable  degree  of  celerity,  or  be  held  to 
have  given  his  assent  to  the  deed.  While  the  oj)posite 
view  is  supported  by  eminent  authority,  yet  the  author  is 
of  the  opinion  that  in  reason  a  long-continued  silence  on 
the  part  of  the  grantor,  after  the  removal  of  the  disability 
of  infancy,  should  be  regarded  as  an  acquiescence  in  his 
act,  and  a  ratification  of  his  conveyance. 

§  92.  By  what  means  the  deed  of  au  infant  may  be 
avoided. — An  infant  mav  avoid  his  deed  after  reachins: 
his  majority  by  different  means,  depending  upon  the 
nature  of,  and  the  circumstances  of  the  case.^  An  uncon- 
ditional sale  of  the  property  by  the  grantor  after  arriving 
at  full  age  is  a  disaffirmance  of  his  first  deed.  This  is  an 
act  which  clearly  evinces  a  desire  to  disaffirm.^  Thus, 
where  an  infant  had  conveyed  uncultivated  lands,  and 
after  coming  of  age  conveyed  the  same  lands  to  another 
by  a  deed  which  was  properly  registered,  the  last  deed 
was  held  to  be  a  disaffirmance  of  the  first.^ 

^  Tucker  v.  Moreland,  10  Peters,  58.  Justice  Story,  on  pajre  71,  savs: 
"  He  may  sometimes  avoid  it  by  matter  in  pais,  as  in  case  of  a  feoffment 
by  an  entry,  if  his  entry  is  not  tolled;  sometimes  by  plea,  as  when  he  is 
sued  upon  his  bond  or  other  contract;  sometimes  by  suit,  as  when  he 
disaffirms  a  contract  made  for  the  sale  of  his  chattels,  and  sues  for  the 
chattels ;  sometimes  by  a  writ  of  error,  as  when  he  has  levied  a  fine  dur- 
ing his  nonage ;  sometimes  by  a  writ  of  audita  querela,  as  when  he  has 
acknowledged  a  recognizance  or  statute,  staple  or  merchant;  sometimes, 
as  in  the  case  of  an  alienation  of  his  estate  during  his  nonage,  by  a  writ 
of  entry,  dum  fait  infra  ivtatem,  after  his  arrival  of  age." 

»  Chapin  v.  Sliafer,  49  N.  Y,  407;  Medbury  v.  Watrous,  7  Hill,  117; 
State  V.  riaisted,  43  N.  H.  413;  Cresinger  v.  Welch,  15  Ohio,  193;  45 
Am.  Dec.  565;  Skinner  v.  Maxwell,  66  N.  C.  45;  Pitcher  v.  Laycock,  7 
Ind.  398;  Peterson  v.  Laik,  24  Mo.  541;  69  Am.  Dec.  441;  Searcy  r. 
Hunter,  81  Tex.  644;  26  Am.  St.  Rep.  837;  Riggs  v.  Fisk,  64  Ind.  100; 
Vallandingham  v.  Johnson,  85  Ky.  288;  Hastings  v.  DoUarhide,  24  Cal. 
195;  Singer  Mfg.  Co.  v.  Lamb,  81  :\Io.  221;  Corbett  v.  Spencer,  63 
Mich.  731;  Craig  v.  Van  Bebber,  100  Mo.  584;  18  Am,  St.  Rep.  569; 
fcagley  V.  Fletcher,  44  Ark.  153;  McGan  v.  Marshall,  7  Humph.  121; 
Haynes  v.  Bennett,  53  Mich.  15;  Prout  v.  Wiley,  28  Mich.  164;  Dawson 
V.  Helmes,  30  Minn.  107;  Cresinger  v.  Welch,  15  Ohio,  156;  45  Am.  Doc. 
565;  White  v.  Flora,  2  Overt.  426;  :Mustard  v.  Wohlford,  15  Gratt.  329; 
76  Am.  Dec.  209;  Black  v.  Hills,  36  111.  376;  87  Am.  Dec.  224. 

*  Jackson  v.  Carpenter,  11  Johns.  539.     But  if  the  first  grantee  was 
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§  93.  Siil)S(MHient  deed  luust  be  inconsistent  with 
prior  one. — But  in  order  that  a  subsequent  deed  by  an 
infant  after  reaching  his  majority  may  operate  as  a  dis- 
afHrmance  of  his  prior  deed,  it  must  be  inconsistent  with 
it,  so  that  both  cannot  properly  stand  together.  Thus,  an 
infant  conveyed  real  estate,  and  his  grantee  before  the 
coming  of  age  of  the  infant  mortgaged  it  to  one  party 
and  sold  it  to  another.  The  latter  obtained  a  quitclaim 
deed  from  the  infant  grantor,  and  when  a  bill  was  brought 
to  foreclose  the  mortgage,  he  attempted  to  defeat  the  lien 
of  the  mortgagee  by  asserting  that  the  deed  to  him  was  a 
disaffirmance  of  the  deed  to  the  mortgagor,  the  original 
grantee  of  the  infant;  but  it  was  held  that  the  subsequent 
deed  of  the  infant  was  intended  as  a  mere  confirmation 
of  the  previous  title,  and  not  as  a  disaffirmance  of  the 
previous  conveyance.^  If  a  minor  sells  the  same  property 
twice,  and  when  he  has  attained  majority,  ratifies  the 
second  sale,  this,  it  has  been  held  in  Alabama,  is  a  disaf- 
firmance of  the  first  sale.^  In  the  same  state,  it  has  been 
held  that  if  an  infant,  on  arriving  at  full  age,  disaffirm 
his  deed  and  bring  an  action  against  the  vendee  for  the 
use  and  occupation  of  the  premises,  the  latter  may  set  off 
to  the  amount  claimed  the  value  of  improvements  erected 

in  possession,  it  seems  in  New  York  that  an  entry  would  be  necessary; 
Jackson  v.  Burchin,  14  Johns.  127;  Jackson  v.  Todd,  6  Johns.  257.  See 
Roberts  v.  Wiggin,  1  N.  H.  75;  8  Am.  Dec.  38;  Dawson  v.  Helmes,  30 
Minn.  107. 

^  Eagle  Fire  Co.  v.  Lent,  6  Paige,  635.  See,  also,  Stewart  v.  Baker, 
17  Tex.  417;  Watkins  v.  Russell,  15  Ark.  73;  Bagley  v.  Fletcher,  44  Ark. 
153;  Singer  Mfg.  Co. -y.  Lamb,  81  Mo.  221;  Palmer  v.  Miller,  25  Barb. 
399.  The  act  of  avoidance  should  take  place  before  suit :  Voorhies  v. 
Voorhies,  24  Barb.  150.  See  Palmer  v.  Miller,  25  Barb.  399;  Dominick 
V.  Michael,  4  Sand.  374,  421;  Dawson  v.  Helmes,  30  Minn.  107. 

*  Derrick  v.  Kennedy,  4  Port,  41.  The  deed  may  be  avoided  as  against 
a  bona  fide  purchaser  from  the  grantee  for  value,  for  if  this  were  not 
80  the  grantee  could  make  the  sale  valid  by  transferring  to  an  innocent 
purchaser:  Buchanan  v.  Hubbard,  96  Ind.  1;  McMorris  v.  Webb,  17 
S.  C.  55S;  43  Am.  Rep.  629;  Price  v.  Furmari,  27  Vt.  268;  65  Am.  Dec. 
194;  Sims  v.  Smith,  8(5  Inl.  577;  Hovey  v.  Hobson,  53  Me.  451;  89  Am. 
Dec.  705;  Miles  v.  Linirerman,  24  Tnd.  385;  Jenkins  v.  Jenkins,  12  Iowa, 
195;  Mustard  v.  Wohlford,  15  Gratt.  329;  76  Am.  Dec.  209. 
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upon  the  land.'  In  Indiana,  a  written  notice  of  disailiriji- 
ance  of  a  deed  by  an  infant  after  he  reaches  full  age  is  an 
avoidance  of  his  conveyance  made  during  infancy/^ 

§  94.     Restoring    the   consideration — Gcnoral   rule. — 

Must  an  infant  as  a  condition  upon  which  his  right  of  dis- 
attirniance  depends  restore  tiie  consideration  received? 
The  rule  seems  to  be  that  when  the  infant  still  has  the 
property  in  his  possession  at  the  time  he  disaffirms,  or 
had  possessed  it  at  the  time  he  reached  his  majority,  but 
had  squandered  it  afterwards,  he  must  restore  the  consid- 
eration or  its  equivalent/ 

§  95.  Exception  in  Indiana. — An  exception  to  this 
general  rule,  however,  appears  to  prevail  in  Indiana.*  In 
the  case  cited  the  court,  speaking  on  this  point,  said: 
"The  exception  reserved  upon  the  failure  to  prove  an 
offer  to  return  the  purchase  money  is  not  well  taken. 
Where  the  plaintiff  is  in  the  possession  of  the  property, 
and  comes  into  a  court  of  equity  asking  to  have  some 
cloud  removed  from  her  title,  she  must  restore  any  con- 

»  Weaver  v.  Jones,  24  Ala.  421. 

*  Scranton  v.  Stewart,  52  Ind.  69.  See  Worcester  v.  Eaton,  13  Mass. 
371;  7  Am.  Dec.  155;  M'  Gill  v.  Woodward,  Const.  S.  C.  4B8;  Mustard 
V.  Wohlford,  15  Gratt.  329;  76  Am.  Dec.  209;  Walker  v.  Ellis,  12  111. 
470;  Prout  v.  Wiley,  28  Mich.  164. 

»  AVomack  v.  AVomack,  8  Tex.  397;  58  Am.  Dec.  119;  Stuart  v.  Baker, 
17  Tex.  417;  Pursley  v.  Hays,  17  Iowa,  311;  Badger  v.  Phinney,  15  Mass. 
359;  8  Am.  Dec.  105;  Hillyer  v.  Bennett,  3  Edw.  Ch.  222;  Smith  v. 
Evans,  5  Humph.  70;  Bartholomew  v.  Finnemore,  17  Barb.  428;  Gray 
V.  Le.-^sington,  2  Bosw.  257;  Ottman  v.  Moak,  3  Sandf.  Ch.  431;  Kitchen 
V.  Lee,  11  Paige,  107;  42  Am.  Doc.  101;  Roof  v.  Stafford,  7  Cowen,  179; 
Farr  V.  Sumner,  12  Vt.  28;  36  Am.  Dec.  327;  Taft  v.  Pike,  14  Vt.  405; 
39  Am.  Dec.  228;  Locke  v.  Smith,  41  N.  H.  346;  Strain  v.  Wright,  7  Ga. 
568;  2  Ki-nt's  Com.  240;  Tyler  on  Infancy  and  Coverture,  2d  ed.,  79. 

*  Miles  V.  Lingerraan,  24  Ind.  385.  In  some  states  it  is  helii  that  the 
grantor  must  restore  the  consideration  although  he  may  have  spent  it: 
Womack  v.  Womack.  8'Tex.  397;  58  Am.  Dec.  119;  Stuart  !>.  Baker,  17 
Tex.  417;  Bingham  v.  Barley,  55  Tex.  281;  40  Am.  Rep.  801;  Wade  v. 
Love,  69  Tex.  522;  Ferguson  v.  Houston  etc.  Ry.  Co.,  73  Tex.  344;  Fitts 
r.  Hall,  9  N.  H.  441;  Carr  v.  Clough,  26  N.  H.  280;  59  Am.  Dec.  345; 
Hall  V.  Butterfield,  59  N.  H.  354;  47  Am.  Rep.  209;  Heath  v.  Stevens, 
48  N.  H.  251. 
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sideration  received  from  the  defendant;  she  must  do 
equity.  But  wlien  having  by  her  own  act  avoided  the 
deed,  she  comes  into  a  court  of  hiw  demanding  possession 
of  property  to  which  she  holds  a  perfect  title,  no  equitable 
conditions  can  be  imposed  upon  her  by  the  court.  She 
comes,  not  invoking  the  aid  of  the  court  to  remove  a  cloud 
from  her  title,  but  demanding  possession  of  property,  the 
title  to  which  she  has  by  her  own  act  rendered  perfect 
without  assistance  from  the  equitable  power  of  the  court."  ^ 

§  96.     Where  minor    has  not  retained  considerati«m. 

If  on  the  other  hand,  the  infant  has  wasted  or  squandered 
during  infancy  the  money  or  consideration  received,  and 
on  coming  of  age  disaffirms  and  repudiates  the  transac- 
tion, he  may  do  so  without  restoring  the  consideration, 
and  the  adult  who  had  dealt  with  him  is  accordingly 
remediless.  There  has  been  much  dissatisfaction  ex- 
pressed with  this  rule,  but  it  seems  to  be  established  by 
the  weight  of  authority.^  So  it  has  been  held  that  a  pur- 
chaser from  a  person  after  majority  who  while  a  minor 

^  Miles  V.  Lingerman,  supra. 

»  Edgerton  v.  Wolf,  6  Gray,  456;  Mustard  v.  Wohlford,  15  Gratt.  329, 
343;  76  Am.  Dec.  209;  Bedinger  i;.  Wharton,  27  Gratt.  857;  Fittsr.Hall, 
9  N.  H.  441;  Chandler  v.  Simmons,  97  Mass.  508;  93  Am.  Dec.  117; 
Green  v.  Green,  7  Hun,  492;  Gibson  v.  Soper,  6  Gray,  279,  282;  66  Am. 
Dec.  414;  Badger  v.  Phinney,  15  Mass.  359;  8   Am.  Dec.  105;  Price  v. 
Furman,'27  Vt.  268;  65  Am.  Dec.  194;  Dill  v.  Bowen,  54  Ind.  204;  Man- 
ning V.Johnson,  26  Ala,  440;  62  Am.  Dec.  732;  Bi?elow  v.  Kinney,  3  Vt. 
353,  358;  21  Am.  Dec.  589;  WiUiams  v.  Norris,  2  Litt.  Sel.  Cas.  157,158; 
Smith  v.  Evans,  5  Humph.   70;  Grace  v.  Hale,  2  Humph.  27;  36  Am. 
Dec.  296;  Hill  v.  Anderson,  5  Smedes  &  M.  216;  Walsh  v.  Young,  110 
Mass.  396,  391) ;  Gillespie  v.  Bailey,  12  W.  Va.  92;  29  Am.  Rep.  445 ;  Sims 
V.  Everhardt,  102  U.S.  300;  Dawson  t;.Helmes,  30  Minn.  107;  Craig  v. 
Van  Bebber,100  Mo.  584;  18  Am.  St.  Rep.  569;  Clark  t;.  Tate,  7  Mont. 
171 ;  Eureka  Co.  v.  Edwards,  71  Ala.  248 ;  46  Am.  Rep.  314 ;  StuU  v.  Har- 
ris, 51  Ark.  294 ;  St.  Louis  etc.  Ry.  Co.  v.  Higgins,  44  Ark.  293 ;  Goodman 
V.  Winter,  64  Ala.  410;  38  Am.  Rep.  113;  Reynolds  v.  McCurry,  100  111. 
356;  Miles  v.  Lingerman,  24  Ind.  385;  Brantley  v.  Wolf,  60  Miss.  420. 
In  Craig  v.  Van  Bebber,  100  Mo.  584,  18  Am.  St.  Rep.  569,  the  earlier 
case  of  Highley  v.  Barron  is  overruled,  and  in  Brantley  v.  Wolf,  60  INIiss. 
420  the  case  of  Ferguson  v.  Bobo,  54  Miss.  121,  is  overruled.    But  see 
SUmt  V.  Merrill,  35  Iowa,  47;  Kerr  v.  Bell,  44  Mo.  120;  HiUyer  v.  Ben- 
nett, 3  Edw.  Ch.  222. 
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had  executed  a  deed  and  received  and  consumed  the  pur- 
chase money,  is  not  required  on  a  bill  to  obtain  the  can- 
cellation of  the  infant's  deed,  to  tender  back  the  purchase 
money  received  by  the  infant.^  But  he  must  restore  such 
part  of  the  consideration  that  he  received  for  liis  convey- 
ance as  he  may  have  retained  at  the  time  at  which  he  at- 
tains his  majority."  If  no  consideration  was  paid  for  the 
conveyance,  or  if  it  was  paid  to  another,  the  right  of  the 
grantor  to  disaffirm  the  deed  is  not  dependent  upon  liis 
offering  to  restore  any  consideration.^  The  grantor,  on 
disaffirming,  must,  however,  part  with  any  mortgage  or 
security  that  he  may  have  taken  in  the  transaction.^  If  it 
is  attempted  to  defeat  the  right  of  the  grantor  to  disaffirm 
for  not  restoring  the  consideration,  the  contestant  must 
show  the  amount  received  by  the  minor  and  the  amount 
that  he  still  had  on  attaining  majority.^ 

§  07.  What  is  a  sufficient  ratification  of  an  infant's 
deed. — Slighter  acts  and  circumstances  will  operate  as  a 

1  Eureka  Co.  v.  Edwards,  71  Ala.  248;  46;Am.  Rep.  314.  See  Dawson 
V.  Helmes,  30  Minn.  107. 

»  Crait;  v.  Van  Bebber,  100  Mo.  584;  18  Am.  St.  Rep.  569;  Shurtleff 
«.  Millard,  12  R.  1.  272;  34  Am.  Rep.  640;  Bedinger  v.  Wharton,  27 
Gratt.  857  ;  Green  v.  Green,  69  N.  Y.  553;  25  Am.  Rep.  233;  Manning  v. 
Johnson,  26  Ala.  446;  62  Am.  Dec.  732;  Dill  v.  Bowen,  54  Ind.  204. 

'  Englebert  r.  Troxell,  40  Neb.  195;  42  Am.  St.  Rep.  665;  Vogelsang 
V.  Null,  67  Tex.  465. 

*  Knaarors  v.  Green,  48  Wis.  601 ;  33  Am.  Rep.  838  j  Boodj'  v.  McKen- 
ney,  23  Me.  517;  Kerr  v.  Bell,  44  Mo.  120;  Chandler  v.  Simmons,  97 
Mass.  508;  93  Am.  Dec.  117;  Callis  v.  Day,  38  Wis.  643;  Wilie  r.  Brooks, 
45  Mies.  542;  Hillyer  v.  Bennett,  3  Edw.  Ch.  222;  Brantley  v.  "Wolf,  60 
Miss.  420;  Price  v.  Furnian,  27  Vt.  268;  65  Am.  Dec.  194;  Gillespie  v. 
Bailey,  12  W.  Va.  70;  29  Am.  Rep.  445;  Kline  v.  Beebe.  6  Conn.  494; 
Bailey  v.  Bamberger,  11  B.  Mon.  113;  Thormaehien  r.  Kaeppel,  86  Wis 
378. 

*  Englebert  v.  Troxell,  40  Neb.  195;  42  Am.  St.  Rep.  665 ;  Reynolds  v. 
McCurry,  100  111.356;  Lacy  v.  Pixler,  120  Mo.  383;  Miller  v.  Smith,  26 
Minn.  248;  37  Am.  Rep.  407;  Bloomer  v.  Nolan,  36  Neb.  51 ;  38  Am.  St. 
Rep.  690.  That  the  grantor  is  not  required  to  restore  the  consideration 
■where  he  has  wasted  it,  see  Shuford  v.  Alexander,  74  Ga.  293;  Rich- 
ardson V.  Pate,  93  Ind.  423;  47  Am.  Rep.  374;  Robinson  t-.  Weeks,  56  Me. 
102;  Bartlett  v.  Drake,  100  Mass.  174;  97  Am.  Dec  92;  1  Am.  Rep.  101 ; 
Walsh  t;.  Young,  110  Mat-s.  396;Ruchizky  v.  De  Haven,  97  I'a.  St.  202. 
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ratification  in  cases  of  purchases  and  executed  contracts 
by  infants  than  in  cases  of  conveyances  and  executory 
contracts.^  By  the  purchase  of  land  the  freehold  is  vested 
in  the  infant  until  he  disagrees  to  the  transaction.^  Where 
an  infant  made  a  mortgage  of  his  land,  and  after  coming 
of  age  conveyed  the  property  subject  to  the  mortgage,  it 
was  held  that  the  second  deed  confirmed  the  mortgage.* 
The  eff'ect  that  mere  acquiescence  lias,  as  an  act  of  con- 
firmation, has  been  discussed  on  a  previous  page,  to 
which  the  reader  is  referred.  An  infant  may  confirm 
his  deed  by  a  recital  of  affirmance  in  a  subsequent  deed 
after  attaining  majority.^  Where  an  infant  and  another 
exchanged  executed  conveyances,  and  the  infant  sold  the 
land  received  in  exchange,  the  sale  was  considered  a  rati- 
fication.^ Where  an  infant  executed  a  deed,  and  after 
her  majority  expressed  satisfaction  with  the  transaction, 
received  part  of  the  consideration,  and  declared  her  in- 
tention to  make  a  confirmatory  deed,  but  died  suddenly 
without  having  done  so,  it  was  held  that  there  was  a 
sufficient    ratification.^     The    execution    of    a    mortgage 

1  Robbins  v.  Eaton,  10  N.  H.  561 ;  Boody  v.  McKenney,  23  Me.  517  j 
Bigelow  V.  Kinney,  3  Vt.  353;  21  Am.  Dec.  589;  Alexander  v.  Heriot,  1 
Bail,  Eq.  223;  Kline  v.  Beebe,  6  Conn.  494:  Phillips  v.  Green,  5  Mon. 
'344;  Belton  v.  Briggs,  4  Desaus.  Eq.  465;  Deason  v.  Boyd,  1  Dana,  45  j 
Barnaby  v.  Barnaby,  1  Pick.  221. 

*  Tyler  on  Infancy  and  Coverture,  §  43;  2  Vent.  203.  The  acceptance 
of  a  reconveyance  from  the  grantee  of  a  part  of  the  land  is  a  ratification : 
McCormic  v.  Leggett,  8  Jones,  425;  Ferguson  v.  Bell,  17  Mo.  347. 

^  Boston  Bank  v.  Chamberlin,  lo  Mass.  220.  Set;  Lynde  v.  Budd,  2 
Paige,  191 ;  21  Am.  Dec.  bA ;  Hubbard  v.  Cummings,  1  Me.  11 ;  Dana  v. 
Coombs,  6  Me.  89;  19  Am.  Dec.  194;  Richardson  v.  Boright,  9  Vt.  368; 
Losey  v.  Bond,  94  Ind.  67;  Ward  v.  Anderson,  111  N.  C.  115;  Scott  v. 
Buchanan,  11  Humph.  468;  Allen  i;.  Poole,  54  Miss.  323;  Phillips?;. 
Green,  5  T.  B.  Mon.  344. 

*  Phillips  V.  Green,  5  Mon.  344,  355. 

*  Williams  v.  MaVjee,  3  Halst.  Ch.  500.  See  Buchanan  v.  Hubl^ard, 
119  Ind.  187 ;  Eagle  Fire  Co.  v.  Lent,  1  Edw.  Ch.  301 ;  s.  c.  6  Paige,  635 ; 
Houser  v.  Reynolds,  1  Hayw.  (N.  C.)  143;  1  Am.  Dec.  551 ;  Riggs  v. 
Fisk,  8  Cent.  L.  J.  325;  Hughes  v.  Watson,  10  Ohio,  127 ;  Blankenship  v. 
Stout,  25  111.  132;  Howe  v.  Howe,  99  Mass.  98;  Cole  v.  Pennoyer,  14 
111.  158. 

6  Ferguson  v.  Bell,  17  Mo.  347.  See  Petersen  v.  Laik,  24  Mo.  541 ;  69 
Am.  Dec.  441.    A  mortgagor  ratifies  a  mortgage  by  accepting,  after  he 
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miule  during  minority  is  r;itified  by  the  execntion  of  a 
deed  after  majority,  reciting  that  it  is  subject  to  the 
mortgage.^ 

§  98.  Delivery  of  rtood  after  majority.  —  AVhore  an 
infant  has  signed  and  acknowledged  a  deed  and  placed  it 
in  the  hands  of  another  for  delivery,  but  it  is  not  actually 
delivered  until  after  the  grantor  has  attained  his  majority, 
the  deed  is  not  voidable  on  account  of  the  grantor's  in- 
fancy. It  did  not  become  effectual  until  delivery,  and 
then  the  grantor  was  competent  to  act.^ 

§  99.  Purchaser  witb  knowledgre  of  an  infant's  prior 
conveyance. — It  seems  that  if  an  infant  convey  land,  and 
on  attaining  his  majority  ratify  the  conveyance,  and  then 
conveys  to  another  person  for  a  valuable  consideration, 
the  latter,  though  he  may  have  notice  of  the  deed  made 
in  infancy,  but  not  of  the  ratification,  will  have  a  vali<l 
title  to  the  land.  In  a  case  in  which  this  question  aro.-e, 
the  court  announced  the  rule  that  one  has  a  perfectly 
legal  right  to  purchase  land  which  his  grantor  had  con- 
veyed during  his  minority,  as  he  has  to  purchase  land 
which  had  never  been  conveyed,  and  that  he  is  not  to  be 
denied  the  position  of  an  innocent  purchaser  because  he 
has  notice  of  the  deed  made  in  infancy.  In  support  of 
this  conclusion  it  said:  "The  right  would  be  practically 
of  little  value  to  the  minor  if  the  person  buying  of  him, 
after  he  becomes  of  age,  is  to  be  considered  as  incurring 
in  any  way  the  censure    of  the  law,  and  to  be,  therefore, 

becomes  of  age,  a  part  of  tlie  proceeds  of  a  foreclosure  sale  :  Darraugh  v. 
Blackford,  84  Va.  509. 

'  Losey  v.  Bond,  94  Ind.  67;  and  see  Trader  r.  Jarvis,  23  AV.  Va.  1'  0. 

»  Sims  V.  Smith,  99  Ind.  469;  50  Am.  Rep.  99.  A  reacknowledgnuTit 
or  a  redelivery  of  a  deed  by  the  grantor  after  attaining  majority  is  a 
sullicient  ratification:  Murray  v.  Shanklin,  4  Dev.  &  B.  289;  Palmer  r. 
M\\\vr,  25  Barb.  399;  Davidson  v.  Young,  38  111.  145.  To  make  a  ratili- 
catiun  valid  it  is  not  necessary  that  the  grantor  should  know  that  he 
had  a  legal  right  to  disaffirm  the  deed :  Clark  v.  Van  Court,  100  Ind.  1 13; 
50  Am.  Rep.  774;  Turner  v.  Gaither,  83  N.  C.  357;  35  Am.  Rep.  754; 
Anderson  v.  Sowanl,  40  Oiiio  St.  32") ;  48  Am.  Rep.  687  ;  King  v.  Jamison, 
66  Mo.  424;  2  Mo.  App.  584;  Morse  v.  Wheeler,  4  Allen,  570. 
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denied  the  position  of  an  innocent  purchaser.  It  does 
not  devolve  upon  him  to  investigate  whether  in  the  par- 
ticular case  his  grantor  ought  to  disaffirm,  as  a  question 
of  morals,  between  him  and  the  first  grantee.  It  is 
enough  for  him  to  know  that  the  law  gives  the  absolute 
right  to  disaffirm  in  every  case,  and  he  may  presume  that 
his  grantor  is  exercising  that  right  for  reasons  that  would 
be  as  satisfactory  in  the  forum  of  conscience  as  the  act  is 
valid  in  a  court  of  law."  ^ 

§  100.     Deeds    of   married   women. — The    deed    of  a 

feme  covert,  purporting  to  transfer  her  interest  in  land 
held  by  her  in  fee,  does  not,  as  a  general  proposition, 
convey  such  interest  by  its  mere  execution  and  delivery, 
as  would  be  the  result  if  the  deed  were  made  by  a  person 
under  no  disability.  Unless  a  married  woman  acknowl- 
edges her  deed  in  the  form  prescribed  by  statute  the  law 
presumes  she  has  acted  under  the  coercion  of  her  hus- 
band,^ At  common  law,  the  deed  of  a  married  woman 
was  void;  she  could  pass  her  title  to  real  estate  only  by  a 
fine  or  common  recovery.^  While  this  rule  has  been 
abrogated,  and  a  married  woman  is  now  in  almost  every 
state  of  the  Union  permitted  to  alienate  her  lands,  under 
certain  restrictions,  it  is  established  that  the  statute  must 
be  closely  followed,  and  that  a  deed  wdiich  does  not  ob- 
serve the  requirements  of  the  statute  is  absolutely  void/ 

§  101.  Joint  deed  of  husband  and  wife. — In  several 
of  the  states  a  married  woman  can  convey  her  real  estate 
only  by  a  joint  deed  executed  by  herself  and  husband, 

1  Black  V.  Hills,  36  111.  376,  380;  87  Am.  Dec.  224. 

*  Hepburn  v.  Dubois,  12  Peters,  345. 
»  2  Blackst.  Corn.  293. 

*  McClure  v.  Douthitt,  6  Pa.  St.  414 ;  Glidden  v.  Strupler,  52  Pa.  St. 
400;  Kirkland  v.  Hepselgefser,  2  Grant  Cas.  84;  Trimmer  v.  Heagy,  16 
Pa.  St.  484;  Sulp  v.  Campbell,  19  Pa.  St.  361 ;  Peck  v.  Ward,  18  Pa.  St. 
506;  Stoops  V.  Blackford,  27  Pa.  St.  213;  Pettit  v.  Fretz,  33  Pa.  St.  118; 
Rumfeit  V.  Clemens,  46  Pa.  St.  455;  Thorndell  v.  Morrison,  25  Pa.  St. 
326;  Millenberger  v.  Croyle,  27  Pa.  St.  170;  Richards  v.  McClelland,  29 
Pa.  St.  385;  Roaeburg's  Exrs.  v.  Sterling's  Heirs,  27  Pa.  St.  292. 
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and  acknowledged  soi»arate  and  apart  from  her  husband.' 
In  Maine  and  New  Hampshire,  the  rigor  of  the  early  rule 
has  been  somewhat  relaxed.^  In  Vermont,  the  husband 
must  unite  with  the  wife  in  the  conveyance  of  her  estate, 
with  the  exception  that  the  wife,  in  ihe  event  of  the  hus- 
band's desertion  and  ill-treatment,  may  convey  her  prop- 
erty without  joining  her  husband.^ 

§  102.  In  New  York. — In  New  York,  a  married  woman 
was  formerly  required  to  acknowledge  her  deed  on  a  pri- 
vate examination  before  some  officer  authorized  to  take 
an  acknowledgment,  and  this  examination  was  required 
to  be  separate  and  apart  from  her  husband.  Under  this 
statute  it  was  held  that  the  deed  of  a  married  woman, 
unless  acknowledged  in  the  manner  prescribed,  was  of  no 
validity .■•  The  wife,  however,  was  regarded  as  a.  feme  sole, 
so  far  as  her  separate  estate,  essentially  such,  was  con- 
cerned."    But  in  that  state,  it  is  now  provided  by  statute, 

1  Rowe  V.  Hamilton,  3  Me.  63;  Ex  parte  Thomes,  3  Me.  50;  Shaw  v. 
Russ,  14  Me.  432;  Holt  v.  Agnew,  67  Ala.  360;  Lane  v.  McKean,  15  Ala. 
304;  Call  v.  Perkins,  65  Me.  439;  Payne  v.  Parker,  10  Me.  178;  25  Am. 
Dec.  221;  Buchanan  v.  Hazzanl,  95  Pa.  St.  240;  Fowler  v.  Shearer,  7 
Mass.  14;  Andrews  v.  Hooper,  13  Mass.  476;  Concord  Bank  v.  Bellis,  10 
Gush.  276;  Ela  v.  Card,  2  N.  H.  176;  9  Am.  Dec.  46;  Gordon  v.  Hay- 
wood, 2  N.  H.  402;  Sumner  v.  Conant,  10  Vt.  20;  Whiting  v.  Stevens,  4 
Conn.  44;  Hyde  v.  Morgan,  14  Conn.  104;  Durant  v.  Ritchie,  4  Mason, 
45;  Hall  v.  Savage,  4  Mason,  273;  Powell  v.  The  Monson  &  B.  Mfg.  Co., 
3  Mason,  347;  Manchester  r.  Houi:h,  5  Mason,  67.  As  to  whether  the 
husband  should  be  named  in  the  body  of  the  deed  as  grantor  there  is  a 
difference  of  opinion.  On  one  side  see  Blythe  v.  Durgin,  68  Ala.  370,  and 
on  the  other  Evans  v.  Summerlin,  19  Fla.  858. 

*  Strickland  v.  Bartlett,  51  Me.  355;  Bean  v.  Boothby,  57  Me.  295; 
Woodward  v.  Seaver,  38  N.  H.  29. 

'  Frary  v.  Booth,  37  Vt.  78.  A  husband  may  express  his  assent  under 
his  liand  and  seal  without  becoming  a  formal  party  to  the  deed:  Bray 
V.  Clapp,  80  Me.  277;  6  Am.  St.  197. 

*  Jackson  v.  Stevens,  16  Jolins.  110;  Jackson  r.  Cairns,  20  Johns.  301 ; 
Doe  V.  Howland,  8  Cowen,  277;  18  Am.  Dec.  445;  Gillett  i-.  Stanley.  1 
Hill,  121 ;  Galliano  v.  Lane,  2  Sand.  Ch.  147;  Curtiss  v.  Follett,  15  Barb. 
337  ;  Van  Nostrand  v.  Wright,  Lalor,  260. 

»  Powell  V.  Murray,  2  i:dw.  Ch.  636;  8.  c.  10  Paige,  256.  See  as  to 
construction  of  Acts  of  1848  and  1849,  Cramer  v.  Comstock,  11  How.  Pr. 
486;  Firemen's  Ins.  Co.  v.  Bay,  4  Barb.  407;  s.  c.  4  X.  Y.  9;  Blood  i;. 
Humphrey,  17  Barb.  660. 
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that  the  acknowledgments  of  a  married  woman  may  be 
taken  and  certified  in  the  same  manner  as  if  she  were  sole/ 

§  103.  In  Massachusetts. — The  separate  deed  of  a 
married  woman,  attempting  to  convey  her  real  estate, 
was,  prior  to  the  enactment  of  statutes  relating  to  the 
separate  estates  of  married  women,  held  to  be  void.-  But 
the  acknowledgment  of  the  husband  alone  was  deemed  to 
be  sutHcient,  though  the  signatures  of  both  were  neces- 
sary to  its  execution.^  But  the  assent  of  the  husband  to 
his  wife's  conveyance  is  no  longer  necessary,  and  she  has 
the  same  power  to  convey  real  estate  as  ifshe  were  un- 
married.* 

§  104.  In  mew  Jersey. — The  husband  must  join  in 
the  deed  of  the  wife  or  the  conveyance  will  be  void.'^  And 
she  must  acknowledge  the  execution  of  the  deed  upon  a 
private  examination  without  the  hearing  of  her  husband.^ 
The  rule  that  both  husband  and  wife  must  join  in  the 
conveyance  is  applied  with  strictness.^ 

§  105.  In  Ohio. — The  wife  must  be  made  acquainted 
w'ith  the  contents  of  the  deed,  and  must  acknowledge  its 

1  Laws  of  1880,  ch.  300. 

*  Lithgowv.  Kavenagh,  9  Mass.  161;  Warner  v.  Crauch,  14  Allen,  163; 
Lufkm  V.  Curtis,  13  Mass.  223;  Melvin  v.  Locks,  16  Pick.  137;  Gerrishw. 
Iklason,  4  Gray,  432 ;  Bruce  v.  Wood,  1  Met.  542 ;  35  Am.  Dec.  380 ;  Towns- 
ley  V.  Chapin,  12  Allen,  476;  Leggate  v.  Clark,  111  Mass.  308;  Cormeraia 
V.  Wesselhoeft,  114  Mass.  550;  Child  v.  Sampson,  117  Mass.  62;  Weed 
Sewing  M.  Co.  v.  Emerson,  115  Mass.  554;  Beal  v.  Warren,  2  Gray,  447; 
Dresel  v.  Jordan,  104  Mass.  407. 

»  Dudley  v.  Sumner,  5  Mass.  438;  Catlin  v.  Ware,  9  Mass.  220;  6  Am. 
Dec.  56.  See  Gibbs  v.  Swift,  12  Cush.  393 ;  Call  v.  Buttrick,  4  Cush.  345 ; 
Dole  V.  Thurlow,  12  Met.  158;  Shaw  v.  Poor,  6  Pick.  86;  17  Am.  Dec.  347. 

*  Laws  of  1874,  ch.  184. 

'  Armstrong  v.  Ross,  20  N.  J.  Eq.  109 ;  Moore  v.  Rake,  2  Dutch,  574 ; 
Den  V.  Crawford,  3  Hals-t.  90. 

8  Marsh  v.  Mitchell,  26  N.  J.  Eq.  497.  If  the  certificate  of  acknowl- 
edgment state  that  she  was  examined  separate  and  apart  from  her  hus- 
band, it  is  regarded  as  a  compliance  with  the  statute,  though  it  fails  to 
state  that  she  was  examined  separate  and  apart  from  her  husband: 
Thayer  v.  Torrey,  37  N.  J.  L.  339. 

'  Kearney  v.  Macomb,  16  N.  J.  Eq.  189, 
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execution  upon  an  exainination  sepaiate  and  apart  from 
her  husband,  and  the  ollicer  taking  the  ackno\vh,Mly;iiient 
is  required  so  to  certify.'  But  an  action  may  be  main- 
tained under  the  provisions  of  a  statute  to  correct  the 
certificate  of  acknowledgment  when  it  omits  to  state  that 
she  was  examined  separately.^ 

§  106,  In  Pennsylvania. —  A  separate  deed  by  the 
wife  is  ineffectual  to  pass  title;  both  husband  and  wife 
must  join  in  the  conveyance.^  The  wife  is  required  to 
acknowledge  the  deed  upon  an  examination  separate  and 
apart  from  her  husband.'*  If  the  acknowledgment  is  de- 
fective, rendering  the  deed  void,  she  may  after  her  hus- 
band's death  ratify  it,  and  parol  evidence  is  admitted  to 
show  such  ratification.^  Though  both  husband  wife  have 
executed  a  deed,  yet  if  it  has  not  been  delivered  until 
after  her  death,  it  will  not  be  enforced  against  her  heirs.* 

§  107.  In  other  States. — Without  entering  into  de- 
tails, the  law  relating  to  the  conveyances  of  married 
women  in  the  other  states  will  be  briefly  stated.  In  Ala- 
bama, Florida,  Louisiana,  Delaware,  Missouri,  Georgia, 
Maryland,  Kentucky,  Virginia,  West  Virginia,  North 
Carolina,  Mississippi,  Tennessee,  and  Texas,  the  husband 
must  join  in  the  wife's  conveyance.  In  Kentucky,  the 
court  has  the  power  upon  the  petition  of  husband  and 
wife,  to  authorize  the  wife  to  sell  her  property  without 
the  concurrence  of  her  husband.  In  West  Virginia,  the 
wife  may  convoy  her  property  by  her  separate  deed  when 
living  apart  from  her  husband.     In  Texas,  where  lands 

»  Boc-ock  V.  Pavey,  8  Ohio  St.  270. 

»  Kilbourn  r.  Fury,  26  Ohio  St.  l.">3. 

»  Buchanan  v.  Hazzanl,  95  Pa.  St.  240;  Richards  r.  McClelland,  29 
Pa.  St.  385;  Glidden  v.  Strupler,  52  Pa.  400;  Duiiliam  v.  Wright,  '>o  I'a. 
l67.     But  see  Elsey  v.  McDaniel,  95  Pa.  St.  472. 

*  Davey  v.  Turner,  1  Dall.  11;  Lloyd  v.  Taylor,  1  Dall.  17;  Watson  v. 
Bailey,  1  Binn.  470;  2  Am.  Dec.  462. 

*  iourdan  v.  Jourdan,  9  Serg.  &  R.  268;  11  Am.  Dec.  724. 

"  Shoenberger  v.  Zook,  34  Pa.  St.  24;  Shoenberger  v.  Hackman,  37 
Pa.  St.  87. 
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are  settled  upon  the  wife  for  her  exclusive  benefit,  she 
may  dispose  of  the  same  individually,  if  there  is  notliing 
in  the  deed  of  settlement  restricting  her  power  of  con- 
veyance. In  North  Carolina,  a  wife  may  convey  her 
property  with  the  written  consent  of  her  husband/  In 
AUibama,  where  a  wife  held  under  a  deed  of  gift  from  her 
husband  to  her  and  lier  children,  which  authorized  her  to 
sell  when  she  saw  proper,  it  was  held  that  her  deed  signed 
also  by  the  husband  was  sufficient,  although  the  husband 
was  not  named  in  the  body  of  the  deed  as  a  party.^  In 
Indiana,  Illinois,  Minnesota,  and  Oregon,  the  separate 
real  estate  of  the  wife  can  be  conveyed  only  by  a  deed 
executed  by  herself  and  husband.  In  Indiana,  if  the  hus- 
band is  insane,  the  wife  may  convey  her  separate  prop- 
erty without  her  husband's  action,  and  in  case  of  the 
husband's  abandonm.ent  or  imprisonment  in  the  peni- 
tentiary she  may  be  authorized  by  the  court  to  convey  her 
real  estate;  while  in  Illinois,  the  wife  may  alienate  her 
own  lands,  yet  as  the  husband  is  entitled  to  a  third  part 
of  her  estate  of  inheritance  unless  he  waives  it,  a  deed 

1  Alabama— Yisk  v.  Stubbs,  30  Ala.  335;  Mathews  v.  Sheldon,  53  Ala. 
136;  Hammond  v.  Thompson,  56  Ala.  589.  Georgia— Seabrook  v.  Brady, 
47  Ga.  650 ;  Wynn  v.  Ficklen,  54  Ga.  529.  Maryland— Gelston  v.  Frazier, 
26  Md.  329;  Preston  v.  Fryer,  38  Md.  221;  Schley  v.  McCeney,  36  Md. 
266;  Gebb  v.  Rose,  40  Md.  387;  Whitridge  v.  Barry,  42  Md.  140;  Law- 
rence V.  Heister,  3  Har.  &  McH.  371.  Kentucky— MilleT  v.  Shackleford, 
3  Dana.  289;  Powell  v.  Powell,  5  Bush,  619;  96  Am.  Dec.  372;  Bowen  v. 
Sebree,  2  Bush,  112;  Latimer  v.  Glenn,  2  Bush,  535;  Whitaker  v.  Blair, 
3  Mar.sh.  J,  J.  241.  Virginia— Se:s.ion  v.  Pickering,  3  Rand.  468;  Evana 
V.  Kingsberry,  2  Rand.  120;  14  Am.  Dec.  779.  West  F/rgmm— Laughlin 
V.  Fream,  14  W.  Va.  322.  North  CaroZina— Gilchrist  v.  Buie,  1  Dev.  &  B, 
359;  Davis  v.  Duke,  2  Hayw.  (N.  C.)  401.  Mississippi— Hand  v.  Winn. 
52  Miss.  784;  Toulmin  v.  Heidelberg,  32  Miss.  268;  14  Am.  Dec.  779; 
Ezelle  V.  Parker,  41  Miss.  520;  Sellars  v.  Kelly,  45  Miss.  323.  Tennessee 
—Cope  V.  Meeks,  3  Head,  387 ;  Parker  v.  Parker,  4  Lea,  392;  Gillespie  v. 
Worford,  2  Cold.  6.32;  Matherson  v.  Davis,  2  Cold.  443.  See  Chadwell  v. 
Wheless,  6  Lea,  312.  Texas— Pixtton  v.  King,  26  Tex.  685;  84  Am.  Dec. 
596.  In  Missouri,  where  tlie  husband  is  an  alien,  residing  in  a  foreign 
country,  it  is  held  that  the  wife  may  dispose  of  her  estate  as  though  she 
were  unmarried :  Gallagher  v.  Delargy,  57  Mo.  29. 

«  Holleman  v.  De  ^'yse,  51  Ala.  95.  See,  also,  Friendenwald  v.  MuUan, 
10  Heisk.  226. 
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from  both  is  generally  required.'  As  a  general  rule,  in 
Iowa,  Nebraska,  Wisconsin,  Michigan,  California,  Nevada, 
and  Colorado,  a  wife  may  sell  her  separate  estate  without 
the  joinder  of  her  husband.  But  in  California,  she  is  re- 
quired to  acknowledge  her  deed  separate  and  apart  from 
lier  husband,  and  the  acknowledgment  is  part  of  the 
deed."  In  Colorado,  it  was  held  that  by  a  power  of  attor- 
ney executed  by  husband  and  wife  to  sell  all  their  real 
estate  in  a  certain  county,  the  attorney  was  authorized  to 
convey  the  separate  property  of  the  wife  in  that  county.* 
In  South  Carolina  and  Arkansas  there  are  constitutional 
provisions  authorizing  married  women  to  convey  their 
property  as  if  they  vvere  solc.^  In  nearly  all  the  States, 
however,  the  wife  is  required  to  acknowledge  the  execu- 

'  Indiana — Kinnaman  r.  Pyle,  44  Ind.  275;  Slmmaker  v.  Johnson,  85 
Ind.  33;  Bowers  v.  Van  Winkle,  41  Ind.  432;  McCorinick  v.  Hunter,  50 
Ind.  186;  Baxter  v.  Bodkin,  25  Ind.  172;  Mattox  v.  Hightshue,  39  Ind. 
257  ;  Abdil  t;.  Abdil,  26  Ind.  287  ;  Farley  v.  Eller,  29  Ind.  322;  Stevens  v. 
Parish,  29  Ind.  260;  95  Am.  Dec.  636;  Ellis  v.  Kenyon,  25  Ind.  134; 
Philbrooks  t'.  ^McEvven,  29  Ind.  347;  Buell  v.  Shuman,  28  Ind.  464;  Scott 
V.  Purcell,  7  Blackf.  66:  39  Am,  Dec.  453.  Illinois— Co\e  v.  Van  Riper, 
44  111.  58;  Rogers  v.  Higgins,  48  111.  211 ;  Scovil  v.  Kelsoy,  46  111.  344;  95 
Am.  Dec.  41");  Hoyt  v.  Swar,  53  111.  134;  Marston  v.  Brittenham,  76  III. 
611;  Stiles  v.  Probst,  69  111.  382;  Bressler  v.  Kent,  61  111.  426:  14  Am. 
Rep.  67.  Minnesota — Pond  v.  Carpenter,  12  Minn.  430;  Dixon  v.  Mer- 
ritt,  21  Minn.  196.  See,  also,  Lindley  v.  Smith,  58  Hi.  250;  Terrv  v. 
Eureka  College,  70  111.236;  Merritt  v.  Yates,  71  111.  636;  22  Am.  Rep.  128. 

'  Iowa — O'Neil  v.  Vamlerburg,  25  Iowa,  104;  Pursley  v.  Hayes,  22 
Iowa,  11;  92  Am.  Dec.  350;  Green  v.  Scranage,  19  Iowa,  461;  87  Am. 
Dec.  447;  Wolff  v.  Van  Metre,  19  Iowa,  134;  Childs  v.  McChesney,  20 
Iowa,  431 ;  89  Am.  Dec.  545;  Sanborn  v.  Casady,  21  Iowa,  77.  Michigan 
— Hovey  v.  Smith,  22  Mich.  170.  Nebraska— Hale  v.  Christy,  8  Neb.  264. 
Califurnia — Dentzel  v.  Waldie,  30  Cal.  138;  Bodley  v.  Ferguson,  30  Cal. 
511;  Smith  v.  (ireer,  31  Cal.  476;  Dow  v.  The  Gould  &  Curry  S.  M.  Co., 
31  Cal.  629;  Barrett  v.  Tewksbury,  9  Cal.  13;  Kendall  v.  Miller,  9  Cal. 
591. 

^  Clayton  v.  Spencer,  2  Colo.  378.  In  Iowa,  where  the  name  of  the 
wife  was  signed  to  the  deed,  and  the  certificate  of  acknowledgment  re- 
cited its  execution  by  her  and  her  relinquishment  of  dower,  but  her 
name  did  not  appear  in  the  body  of  the  deed,  it  was  held  that  her  real 
estate  did  not  pass  by  the  conveyance:  Heaton  v.  Fryberger,  38  Iowa, 
185.  See  Simms  v.  Hervey,  19  Iowa,  273 ;  Huston  v.  Seeley,  27  Iowa, 
183. 

*  See  Roberts  v.  Wilcoxson,  36  Ark.  355;  Miller  v.  Fisher,  1  Ariz.  232; 
Charauleau  v.  Woffenden,  1  Ariz.  243. 
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tion  of  the  deed  upon  an  examination  separate  and  apart 
from  her  husband.  The  certificate  of  acknowledgment 
must  show  that  there  has  been  a  compliance  with  all  the 
requirements  of  the  statute.^  Although  the  deed  of  a 
married  woman  may  have  been  executed  in  the  manner 
required  by  statute,  yet  her  infancy  will  render  it  void- 
able.' 

»  Brundige  v.  Poor,  2  Gill  &  J.  1 ;  Nicholson  v.  Hemsley,  3  Har.  &  McH. 
409;  Lewis  r.  Waters,  3  Har.  &  McH.  430;  Webster's  Lessee  v.  Hall,  2 
Har.  &  McH.  19;  1  Am.  Dec.  370;  Young  v.  The  State,  7  Gill  &  J.  253; 
Belcher  v.  Weaver,  46  Tex.  293;  26  Am.  Rep.  267;  Pool  v.  Chase,  46 
Tex.  207;  Fitzgerald  v.  Turner,  43  Tex.  79;  Smith  v.  Elliott,  39  Tex. 
201 ;  Rice  v.  Peacock,  37  Tex.  392;  Brown  v.  Moore,  38  Tex.  645;  Nichols 
V.  Gordon,  25  Tex.  Supp.  109;  Fleming  v.  Nix,  14  Fla.  268;  Waddell  v. 
Weaver,  42  Ala.  293 ;  Johnston  v.  Wallace,  53  Miss.  331 ;  24  Am.  Rep. 
699;  Allen  v.  Lenoir,  53  Miss.  321;  Willis  v.  Gattman,  53  Miss.  721; 
Bernard  v.  Elder,  50  Miss.  336;  Campbell  v.  Taul,  3  Yerg.  548;  Lasseter 
V.  Turner,  1  Yerg.  413;  Edmonson  v.  Harris,  2  Tenn.  Ch.  427;  Heath 
V.  Edur,  ]  Har.  &  J.  751 ;  Grove  v.  Zumbro,  14  Gratt.  501 ;  McChesney  v. 
Brown's  Heirs,  25  Gratt.  393;  Hawley  v.  Twyman,  29  Gratt.  728;  Todt;. 
Baylor,  4  Leigh,  498;  Countz  v.  Geiger,  1  Call,  193;  Nelson  v.  Harwoxl, 
3  Call,  394;  Harvey  v.  Pecks,  1  Munf.  518;  Wannell  v.  Kem,  57  Mo. 
478;  Barkers.  Circle,  60  Mo.  258;  Devorse  ?;.  Snider,  60  Mo.  235 ;  Sharpe 
V.  McPike,  62  Mo.  300;  Paul  v.  Carpenter,  70  N.  C.  502;  Gilchrist  v. 
Buie,  1  Dev.  &  B.  359;  Davis  v.  Duke,  2  Hi^yw.  401;  McCreary  i;.  Mc- 
Creary,  9  Rii;h.  Eq.  34;  Bartlett  v.  Fleming,  3  W.  Va.  163;  Leftwich  v. 
Neal,  7  W.  Va.  569;  Linn  v.  Patton,  10  W.  Va.  198;  Laughlin  v.  Fream, 
14  W.  Va.  322;  Moorman  v.  Board,  11  Bush,  135;  Hughes  v.  Coleman, 
10  Bush,  246;  Jett  v.  Rogers,  12  Bush,  564;  Martin  v.  Davidson's  Heirs, 
3  Busli,  572;  McCormack  v.  Woods,  14  Bush,  78;  Gill  v.  Fauntleroy's 
Heirs,  8  Mon.  B.  177;  Blackburn's  Heirs  v.  Pennington,  8  Mon.  B.  47; 
Steele  v.  Lewis,  1  Mon.  49;  Pendergast  v.  Gwathmey,  2  Marsh.  A.  K. 
67;  Whitaker  v.  Blair,  3  Marsh.  J.  J.  236;  Elliott  v.  Peirsol,  1  Peters, 
328.  See  Hawes  v.  Mann,  8  Biss.  21.  But  such  a  deed  may  vest  the 
equitable  title  in  her:  Turner  v.  Shaw,  96  Mo.  22;  9  Am.  St.  Rep.  319. 

«  Bool  V.  Mix,  17  Wend.  119;  31  Am.  Dec.  285;  Youse  v.  Norcoms,  12 
Mo.  549;  Hoyt  v.  Swar,  53  III.  134:  Sandford  v.  McLean,  3  Paige,  117;  23 
Am.  Dec.  773;  Crooks  v.  Crooks,  34  Ohio  St.  610;  Fowler  v.  Trebein.  16 
Ohio  St.  493;  91  Am.  Dec.  95;  Maxwell  v.  Grace,  85  Ala.  577;  Ransom 
V.  Random,  30  Mich.  328;  Dempsey  v.  Tyler,  3  Duer,  73;  Dean  v.  Metro- 
politan Ry.  Co.,  119  N.  Y.  540;  Powe  v.  McLeod,  76  Ala.  418;  Gaston  v. 
Weir,  84  Ala.  193;  Manning  v.  Pippen,  86  Ala.  357;  11  Am.  St.  Rep.  46; 
Meyer  v.  Sulzbacher,  75  Ala.  423;  McMillan  v.  Peacock,  57  Ala.  127; 
Trustees  v.  Bryson,  34  S.  C.  401 ;  Savage  v.  Savage,  80  Me.  472;  Johnson 
V.  StiUings,  35  Me.  427 ;  Allen  v.  Hooper,  50  Me.  371 ;  Waterman  v.  Hig- 
gins,  28  Fla.  660;  Putnam  v.  Bicknell,  18  Wis.  333;  Albright  i;.  Albriglit, 
70   Wis.  528;  Kinney  v.  Dexter,  81  Wis.  80;  Coaies  i\  Gerlach,  44  Pa.  St. 
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§  108.  Deed  from  husband  to  Avife. —  At  common 
law,  distinguished  from  equity,  a  conveyance  from  a  hus- 
band to  his  wife  directly  and  without  the  intervention  of 
•I  trustee,  is  void.^  Equity,  however,  will  give  effect  to 
deeds  of  tliis  character  if  no  fraud  is  thereby  committed 
upon  creditors  when  made  through  the  intervention  of  a 
trustee.^  Effect  will  likewise  be  given  by  equity  to  the 
conveyance  if  it  is  made  by  force  of  tho  statute  of  uses, 

43;  Stickney  v.  Borman,  2  Pa.  St.  67;  Preston  v.  Fryer,  38  Md.  221; 
Wilder  V.  Brooks,  10  Minn.  50;  88  Am.  Dec.  49;  Miller  v.  Miller,  17  Or. 
423 ;  Bangert  v.  Bangert,  13  Mo.  App.  144 ;  Cooper  v.  Stanley,  40  Mo. 
App.  138;  Crawford  v.  Whitmore,  125  Mo.  144;  Warlick  r.  White,  86 
N.  C.  139;  41  Am.  Rep.  453;  Ratcliffe  v.  Dougherty,  24  Miss.  181 ;  Wells 
V.  Wells,  35  Miss.  638.     But  see  Caho  v.  Endress,  8  Cent.  L.  J.  178. 

^  Cnderhill  v.  Morgan,  33  Conn.  107;  Rowe  v.  Hamilton,  3Greenl.  63; 
Martin  v.  Martin,  1  Greenl.  394 ;  Voorhees  v,  Presb.  Church,  17  B;irb.  103 ; 
Sims  V.  Rickets,  35  Ind.  181;  9  Am.  Rep.  679;  t>hepard  v.  Shepard,  7 
Johns.  Ch.  57;  11  Am.  Dec.  396.  See  Hunt  v.  Johnson,  44  N.  Y.  27; 
4  Am  Rep.  631;  McCampbell  v.  McCampbell,  2  Lea  (Tenn.),  (561 ;  31 
Am.  Rep.  623 ;  Huber  r.  Huber,  10  Ohio,  371 ;  Dale  v.  Lincoln,  62  111.  22; 
Phelps  V.  Phelps,  20  Pick.  556 ;  AVood  v.  Broadley,  76  Mo.  23 ;  43  Am. 
Rep.  754;  Turner  v.  Shaw,  96  Mo.  22;  9  Am.  St.  Rep.  319;  Pitts  v. 
Sheriff,  108  Mo.  110;  Crawford  v.  Whitmore,  120  Mo.  144;  Small  v. 
Field,  102  Mo.  104;  Cardell  v.  Ryder,  35  Vt.  47;  Barron  v.  Barron,  24  Vt. 
375;  Turner  v.  Kelly,  70  Ala,  85;  Dyer  v.  Bean,  15  Ark.  519;  Brookl)ank 
V.  Kennard,  41  Ind.  339 ;  Thompson  v.  Mills,  39  Ind.  528 ;  Craig  v.  Chan- 
der,  6  Col.  543;  Tallinger  v.  Mandeville,  113  N.  Y.  432;  Hannan  v.  Ox- 
ley.  23  W'is.  519;  Kinney  v.  Dexter,  81  Wis.  80;  Carpenter  v.  Tatro,  36 
Wis.  297;  Vought  v.  Vought,  50  N.  J.  Eq.  177;  Smith  v.  Dean,  15  Neb. 
432 ;  Furrow  v.  Athey,  21  Neb.  671 ;  59  Am.  Rep.  867 ;  Barrow^s  v.  Keene, 

15  R.  I.  484;  Deming  v.  Williams,  26  Conn.  226;  68  Am.  Dec.  386;  Bo- 
hannon  v.  Travis,  94  Ky.  59;  Maraman  v.  Maraman,  4  ]Met.  (Ky.)  84; 
Warren  v.  Brown,  25  Miss.  66;  57  Am.  Dec.  191 ;  Wells  v.  Wells,  35  Miss. 
638;  Wells  v.  Treadwell,  28  Miss.  717;  Sayers  v.  AVall,  26  Gratt.  354;  21 
Am.  Rep.  303;  Jones  v.  Obenchain,  10  Gratt.  259;  Chadbourne  v.  Gil- 
man,  64  N.  H.  353;  Jewell  v.  Porter,  31  N.  H.  34;  Humphrey  v.  Spencer, 
36  W.  Va.  11 ;  Story  v.  Marshall,  24  Tex.  305;  76  Am.  Dec.  106. 

»  Spencer  v.  Godwin,  30  Ala.  355 ;  Jewell  v.  Porter,  31  N.  H.  34 ;  Slan- 
ning  V.  Style,  3  P.  Wms.  334,  where  Lord  Talbot  said  that  courts  of 
equity  have  taken  notice  of  and  permitted  wives  to  have  separate  inter- 
ests by  their  husband's  agreement,  especially  where  the  rights  of  credit- 
ors did  not  interfere:  Frissul  v.  Rozier,  19  Mo.  448;  Fowler  v.  Trebein, 

16  Ohio  St.  493;  91  Am.  Dec.  95;  Bancroft  v.  Curtis,  108  Mass.  47;  Ab- 
bott I'.  Hurd,  7  Blackf.  510;  Simmons  v.  Thomas,  43  Miss.  31;  5  Am. 
Rep.  470;  Barnum  v.  Farthing,  40  How.  Pr.  25;  Aultman  r.  Obermeyer, 
6  Neb.  260;  Loomis  v.  Brush,  36  Mich.  40;  Shepard  v.  Shepard,  7  Johns. 
Ch.  57  ;  11  Am.  Dec.  396.     And  see  Clarke  v.  McGeihan,  25  N.  J.  Eq.  423; 
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in  the  form  of  a  deed  to  the  use  of  the  husband  or  wife/ 
or  of  a  covenant  to  stand  seised.^  The  ngreement  of  the 
husband  to  hold  the  property  as  the  trustee  of  the  wife 
should  be  shown  by  satisfactory  evidence.*  Where  a 
father  conveyed  land  to  his  daughter  and  her  husband, 
intending  it  as  an  advancement  or  gift  to  the  daughter, 
it  was  held  in  Pennsylvania  that  no  estate  vested  in  the 
husband  except  as  a  trustee  for  his  wife.^  If  a  gift  be- 
tween the  parties  is  reasonable  And  not  inconsistent  with 
the  condition  and  circumstances  of  the  parties,  it  will  be 
sustained  in  equity.*  But  it  has  been  held  that  if  the 
transfer  is  extravagant  and  exhaustive  of  the  means  of 
the  parties,  and  may  be  said  to  be  unreasonable,  effect  will 
not  be  given  to  it.^  In  several  of  the  States  a  husband  may 
transfer  land  to  his  wife  directly,  without  the  aid  of  a  trus- 
tee ;'  and  such  conveyances  will  be  upheld  if  supported 
by  a  valid  consideration,*  and  made  for  her  separate  use.' 
But  they  will  be  invalid  if  made  in  fraud  of  creditors.'" 

Moyse  v.  Gyles,  2  Vern,  385;  Prec.  Oh.  124;  Beard  v.  Beard,  3  Atk.  72: 
Lady  Arundel  v.  Phipps,  10  Ves.  146,  149;  Lucas  v.  Lucas,  1  Atk.  270. 

^  Pennsylvania  Salt  Co.  v.  Neel,  54  Pa.  St.  9. 

»  Thatcher  v.  Omans,  3  Pick.  521. 

'  Walter  v.  Hodge,  2  Swanst.  107;  McLean  v.  Langland,  5  Ves.  79. 
If  a  husband  conveys  land  to  his  wife  at  her  solicitation  by  reason  of  his 
confidence  in  her  as  his  wife,  and  for  the  purpose  of  relieving  her  anx- 
iety and  providing  her  with  a  means  of  support  in  case  of  his  death,  and 
she  abandons  him  without  cause,  he  may  secure  a  reconveyance  of  the 
property  :  Dickerson  v.  Dickerson,  24  Neb.  530 ;  8  Am.  St.  Rep.  213. 

*  Barncord  v.  Kulin,  36  Pa.  383. 

*  Townshend  v.  Tovvnshend,  1  Abb.  N.  0.  81  ;  Hunt  v.  Johnson,  44 
N.  Y.  27;  4  Am.  Rep.  631 ;  Walter  v.  Hodge,  2  Swaiist.  10(>,  107;  Gra- 
ham V.  Londonderry,  3  Swanst.  393,  395;  Wilson  v.  Peck,  Prec.  Ch.  295, 
297. 

6  Beard  v.  Beard,  1  Atk.  72.     See  Adlard  v.  Adlard,  65  111.  212. 

'  Burdeno  v.  Amperse,  14  Mich.  91:  90  Am.  Dec.  225;  Hoffman  v. 
Stigers,  28  Iowa,  308;  Allen  v.  Hooper,  50  Me.  372;  Johnson  v.  Stillings, 
35  Me.  427;  Wilder  v.  Brooks,  10  Minn.  50;  88  Am.  Dec.  49;  Winans  i. 
Peebles,  31  J5arb.  371.  But  see  contra,  Winans  v.  Peebles,  32  N.  Y.  423; 
White  V.  Wager,  25  N.  Y.  328. 

8  Dale  V.  Lincoln,  62  111,  22;  Hunt  v.  Johnson,  44  N.  Y.  27;  4  Am. 
Rep.  631  ;  Watson  v.  Reskamire,  45  Iowa,  231. 

»  Sims  V.  Rickets,  35  Ind.  181 ;  Thompson  v.  Mills,  39  Ind.  528. 

1"  Brookhaiik  v.  Kennard,  4*1  Ind.  339;  Sherman  v.  HoglanJ,  54  Ind. 
578;  Annin  v.  Annin,  24  N.  J.  Eq.  185. 
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§   109.     Joint  tenants  and  tenants  in  common. — One 

tenant  cannot  without  the  consent  of  his  coteuants  select 
a  part  of  the  cominun  estate  by  motes  and  bounds,  and 
convey  it  so  as  to  bind  his  cotenants.^  But  a  convey- 
ance of  this  character  is  void  only  against  his  coteuants. 
It  is  effectual  against  all  others,  as  they  would  have  no 
right  to  complain.^  "Neither  a  joint  tenant  nor  a  tenant 
in  common  can  do  any  act  to  the  prejudice  of  his  co- 
teuants in  their  estates.  This  is  the  settled  law,  and 
hence  a  conveyance  by  one  tenant  of  a  parcel  of  a  general 
tract  owned  by  several  is  inoperative  to  impair  any  of  the 
rights  of  his  coteuants.  The  conveyance  must  be  sub- 
ject to  the  ultimate  determination  of  their  rights,  and 
upon  obvious  grounds.  One  tenant  cannot  appropriate 
to  himself  any  particular  portion  of  the  general  tract;  as 
upon  a  partition  which  may  be  claimed  by  the  coteuants 
at  any  time,  the  parcel  may  be  entirely  set  apart  in  sev- 
eralty to  a  cotenant.  He  cannot  defeat  this  possible 
result  whilst  retaining  his  interest,  nor  can  he  defeat  it 
by  the  transfer  of  his  interest.  He  cannot,  of  course,  in- 
vest his  grantee  with  rights  greater  than  he  possesses. 
The  grantee  must  take,  therefore,  subject  to  the  contin- 

^  Laraway  v.  Larue,  63  Iowa,  407 ;  Porter  v.  Hill,  9  Mass.  34;  6  Am. 
Dec.  22;  Bartlett  v.  Harlow,  12  Mass.  348;  7  Am.  Dec.  76;  Baldwin  v. 
Whiting,  13  Mass.  57 ;  Campau  v.  Godfrey,  18  Mich.  27 ;  100  Am.  Dec. 
133;  Rising  v.  Stannard,  17  Mass.  282;  Peabody  v.  Minot,  24  Pick.  329; 
Holcomb  V.  Coryell,  11  N.  J.  518;  Nichols  v.  Smith.  24  Pick.  316;  Gris- 
wold  V.  Johnson,  5  Conn.  363;  Duncan  v.  Sylvester,  24  Me.  482;  41  Am. 
Dec.  400;  Stanifurd  v.  Fullerton,  18  Me.  229;  Ral)inett  v.  Preston,  2 
Rob.  (Va.)  278;  Varnum  v.  Abbott,  12  Mass.  474;  7  Am.  Dec.  87;  Farr 
V.  Reilly,  58  Iowa,  399. 

»  Whitton  V.  Whitton,  38  N.  H.  127;  75  Am.  Dec.  163;  Blossom  v. 
Brightman,  21  Pick.  284;  Phillips  v.  Tudor,  10  Gray,  78;  69  Am.  Dec. 
306;  Sneed'a  Heirs  v.  Waring,  2  Mon.  B.  522;  Lamb  v.  Wakefield,  1 
Sawy.  252;  Good  v.  Coombs,  28  Tex.  51;  McKey  v.  Welch,  22  Tex.  390; 
Butler  V.  Roys,  25  Mich.  53.  12  Am.  Rep.  218;  Campau  v.  Godfrey,  IS 
Mich.  27;  100  Am.  Dec.  133;  Jewett  v.  Stockton,  3  Yerg.  492;  Bigelow 
V.  Topliff,  25  Vt.  273;  60  Am.  Dec.  264;  Gates  v.  Salmon,  35  Cal.  576;  95 
Am.  Dec.  139;  Bullou  v.  Hale,  47  N.  H.  347 ;  93  Am.  Dec.  438;  The  Bos- 
ton Frankliiiite  v.  Condit,  19  N.  J.  Eq.  394;  March  v.  Huyter,  50  Tex. 
243.  There  may  be  a  ratification  and  partitiou  by  consent:  Gordon  v. 
City  of  San  Diego,  108  Cal.  264. 
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gency  of  the  loss  of  the  premises,  if  on  the  partition  of 
the  general  tract  they  should  not  be  allotted  to  the  grant- 
or. Subject  to  this  contingency  the  conveyance  is  valid, 
and  passes  the  interest  of  the  grantor."^ 

§  110.  Deeds  by  partners. — In  the  case  of  a  partner- 
ship a  deed  executed  in  the  firm  name  by  one  of  the 
partners  will  only  operate  upon  his  own  interest,  and 
cannot  affect  the  interest  of  his  partner.^  The  general 
rule  is  that  a  partner  has  no  implied  power,  by  virtue  of 
his  relation,  to  bind  the  firm  by  an  instrument  under 
seal.^  But  if  express  authority  has  been  given  for  the 
execution  of  such  a  deed,  or  if  there  is  a  subsequent  rati- 
fication of  it,  the  deed  will  be  effectual.*     Thus,  where  a 

1  Stark  V.  Barrett,  15  Oal.  361,  368,  per  Field,  C.  J.  Though  one  ten- 
ant cannot  aUenate  by  metes  and  bounds  a  specific  portion  of  a  tract  of 
land  held  in  common,  so  as  to  prejudice  his  cotenants,  yet  where  sCijarate 
and  distinct  parcels  of  land  are  held  by  several  persons  in  common,  one 
of  them,  it  has  been  held,  may  convey  all  his  undivided  interest  in  the 
whole  of  any  of  the  separate  parcels,  and  his  deed  will  be  effectual 
against  his  cotenants:  Primm  v.  Walker,  38  Mo.  94.  See  Bell  v.  Adams, 
81  N.  C.  118 ;  Reinicker  v.  Smith,  2  Har.  &  J.  421 ;  Treon  v.  Emerick,  6 
Ohio,  391;  Barnhart  v.  Campbell,  50  Mo.  597;  Porter  v.  Hill,  9  Mass.  34; 
6  Am.  Dec.  22.  Cotenants  may  treat  as  void  a  conveyance  by  one  ten- 
ant, of  a  portion  of  land  held  in  common,  by  metes  and  bounds,  even 
when  the  tract  is  composed  of  separate  parcels:  Barnes  v.  Lynch, 
151  Mass.  510 ;  21  Am.  St.  Rep.  470.  When  a  tenant  in  common  conveys 
any  but  an  undivided  interest,  his  deed,  while  void  as  to  the  other  coten- 
ants, may  be  considered  in  partition  so  as  to  protect  the  riglits  and  secure 
the  interest  of  the  purchaser:  Benedict  v.  Torrent,  83  Mich.  181 ;  21  Am. 
St.  Rep.  589. 

»  Thompson  v.  Bowman,  6  Wall.  316;  Brooks  v.  Sullivan,  32  Wis.  444; 
Layton  v.  Hastings,  2  Har.  147;  Jackson  v.  Stanford,  19  Ga.  14;  Ander- 
son V.  Tompkins,  1  Brock.  456. 

*  Clement  v.  Brush,  3  Johns.  Cas.  180;  Doe  v.  Tupper,  4  Smedes  & 
M.  261;  43  Am.  Dec.  483;  Harrison  v.  Jackson,  7  Term  Rep.  207;  Van 
Deusen  v.  Blum,  18  Pick.  229;  29  Am.  Dec.  582;  Minnely  v.  Doherty, 
1  Yerg.  26;  Posey  v.  BulUtt,  1  Blackf.  99;  Trimble  v.  Coons,  2  Marsh. 

A.  K.  375;  12  Am.  Dec.  411;  Little  v.  Hazard,  5  Har.  292;  Snodgrass' 
Appeal,  13  Pa.  St.  471;  Morris  v.  Jones,  4  Har.  428;  McNaughten  i;. 
Partridge,  11  Ohio,  223;  38  Am.  Dec.  731;  Cummins  v.  Cassily,  5  Mon. 

B.  74. 

*  Gunter  v.  Williams,  40  Ala.  561 ;  Shirley  v.  Fearne,  33  Miss.  653;  69 
Am.  Dec.  375;  Gibson  v.  Warden,  14  Wall.  244;  Ely  v.  Hair,  16  i\Ion.  H. 
230;  Baldwin  v.  Richardson,  33  Tex.  16;  1  Am.  Lead.  Cas.  592;  Lowery 


129  PARTIES    TO    A    DKED.  §111 

deed  is  executed  by  one  partner,  with  the  coTisent  of  tlie 
others,  and  in  their  presence,  it  will  be  treated  as  the  deed 
of  all.' 

§  111.  Siibsoquent  ratification. — But  in  cases  wliere 
it  has  been  claimed  that  the  deed  has  l>een  rendered 
etlectual  by  a  subsequent  ratification,  it  has  been  ex- 
tremely difficult  to  determine  the  nature  of  the  act  by 
which  this  fact  should  be  manifested.  Naturally,  the 
decisions  will  be  found  more  or  less  inharmonious.  The 
particular  circumstances  of  each  case  must,  in  the  main, 
govern,  when  it  is  urt^ed  that  sufficient  assent  has  been 
given  to  a  prior  unauthorized  conveyance  to  make  it 
operative.  The  English  decisions  are  to  the  elfect  that  a 
subsequent  ratification  to  effectuate  a  deed  executed  by  a 
partner  without  previous  authority  must  be  under  seal."^ 
But  the  general  American  rule  is,  that  a  parol  ratification 
is  sufficient  to  make  snch  a  deed  the  deed  of  the  firm.'* 
And  there  is  authority  to  the  effect  that  an  express  ratifi- 

V.  Drew,  18  Tex.  786;  Pikn  v.  Bacon,  21  Me.  280;  38  Am.  Dec.  259;  Hayiies 
V.  Seachn'st,  13  Iowa,  455. 

^  ytory  on  Partnership,  ^  120;  Ball  v.  Dunsterville,  4  Term  Rep.  313; 
Burn  V.  Burn,  3  Ves.  573;  Mackay  c.  BloodjjooJ,  9  Johns.  2S5;  Halsey  v. 
Vs  iiitney,  4  Mason,  206.  See  Smitli  v.  Winter,  4  Mees.  &  W.  454;  Hun- 
ter V.  Parker,  7  Mees.  &  W.  322;  Potter  v.  McCoy,  26  I'a.  St.  458; 
Anthony  v.  Butler,  13  Peters,  423. 

'  (low  on  Partnership,  ch.  2,  §  2,  pp.  58-6 )  (3d  ed.) ;  Steiglitz  v.  Egi^ing- 
ton,  Holt  N.  P.  141 ;  Hunter  v.  Parker,  7  Mees.  &  W.  322,  342;  Wallace  v. 
KelsuU,  7  Mees.  &  W.  26i,  272;  Story  on  Partnership,  §  121.  See  Henry 
County  V.  Gates,  26  Mo.  315;  Snyder  v.  May,  19  Pa.  St.  23'). 

»  Cady  V.  Shepherd,  11  Pick.  400;  22  Am.  Dec.  379;  Bond  v.  Aitkin,  6 
"WattH  ifc  S.  165 ;  40  Am.  Dec.  550 ;  Gra  ly  v.  Rohin  on,  28  Ala.  289 ;  Gunter 
V.  Williams.  40  Ala.  561;  Hayes  v.  Seaclu-L'st,  13  Iowa,  455;  Skinner  v. 
Dayton,  19  Johns.  513;  10  Am.  Dec.  286;  Gram  v.  Seton,  1  Hall,  262; 
Smith  V.  Kerr,  3  Comst.  144;  Johns  v,  P.attin,  30  Pi.  St.  84;  McDonald 
f.  Eggleston,  26  Vt.  154;  60  Am.  Dee.  303;  Drumright  v.  Philpot,  16 Ga. 
424;  60  Am.  Dec.  738;  Swan  v.  Stedman,  4  Met.  548;  Willey  v.  Lines,  3 
Houst.  542;  Russell  r.  Annable,  109  Mass.  72;  12  Am.  Rep.  665;  Hol- 
brook  V.  Chamberlin,  116  Mass.  155;  17  Am.  Rep.  146;  Gib.son  r.  War- 
den, 14  Wall.  244.  See  also  Cunningham  v.  Lamar,  51  Ga.  574;  ^lann  v. 
Etna  Ins.  Co.,  40  Wi.s.  549;  Kasson  r.  Hrocker,  47  Wis.  79;  Williams  r. 
Gillies,  75  N.  Y.  197;  Hawkins  v.  First  National  Bank  of  Hastings,  1 
Dill.  462. 

i)KKi>s,  Vol.  1.  —  9 


§§  112,  113  PARTIES    TO    A    DEED.  130 

cation   is   not   necessary;  that  it  may  be  by  the  conduct 
and  course  of  dealing  pursued  by  the  firm/ 

§  112.  Deed  by  a  disseisee. — The  old  rule  of  the  com- 
mon law  was  tluit  a  person  out  of  possession  w^as  unable  to 
make  a  valid  transfer  of  his  property.  This  proceeded  on 
the  ground  that  rights  which  had  not  been  reduced  to  pos- 
session could  not  be  assigned  to  a  stranger;  because  it 
was  assumed  that  such  a  transfer  had  a  tendency  to  pro- 
duce litigation.  Statutes  have  been  enacted  in  several  of 
the  States  providing  against  the  conveyance  of  pretended 
titles.'*  In  States  where  statutes  of  this  character  exist,  a 
deed  made  by  a  party  who  is  out  of  possession,  and  against 
whom  the  land  he  seeks  to  convey  is  held  adversely  by 
another  under  a  claim  of  title,  is  ineffectual  to  transfer 
the  legal  title  against  the  person  having  the  actual  seisin.' 
Thus  in  Massachusetts,  this  rule  was  enforced  where  the 
grantor  was  out  of  possession  for  only  four  months.* 

§  113.  Kig-ht  of  seisin. — But  a  deed  made  by  a  dis- 
seisee is  not  void  as  a  contract  between  the  parties  to  the 
conveyance.  But  it  is  void  to  the  extent  that  it  will  not 
pass  the  legal  title  and  seisin,  nor  enable  the  grantee  to 
maintain  an  action  in  his  own  name  against  the  party 
who   has  the  actual  seisin.^     By  the  execution  of  a  deed 

1  Gwinn  v.  Rooker,  24  Me.  292;  Pike  v.  Bacon,  21  Me.  280;  38  Am. 
Dec.  259;  Hatch  v.  Crawford,  2  Port.  54;  Davis  v.  Burton,  3  Scam.  41; 
36  Am.  Dec.  511;  Witter  v.  McNeil,  3  Scam.  433.  See  Catlin  v.  Gilder, 
3  Ala.  536;  Kelley  v.  Pike,  5  Gush.  484;  Haynes  v.  Seachrest,  13  Iowa, 

455. 

'  Jackson  v.  Ketchum,  8  Johns.  479;  Jackson  v.  Andrews,  7  Wend. 
152;  22  Am.  Dec.  574;  Murray  v.  Ballow,  1  Johns.  Ch.  573;  Ludlow  t'. 
Kidd,  3  Ohio,  541.     See  Roberta  v.  Cooper,  20  How.  467. 

3  Thurman  v.  Cameron,  24  Wend.  87;  Loul  v.  Darling,  7  Allen,  205; 
Way  V.  Arnold,  18  Ga.  181 ;  Burdick  v.  Burdick,  14  R.  I.  574 ;  Dame  v. 
Win^ate,  12  N.  H.  291;  Johnson  v.  Cook,  73  Ala.  537;  Bernstein  v. 
Humes,  75  Ala.  241. 

*  Sohier  v.  Coffin,  101  Mass.  179.  And  so  in  Georgia:  Jones  v.  Mun- 
roe,  32  Ga.  188. 

^  Farnum  v.  Peterson,  111  Mass,  151.  See  McMahan  v.  Bowe,  114 
Maes.  140;  19  Am.  Rep.  321 ;  Snow  v.  Orleans,  126  Mass.  453.  A  tenant 
at  will  is  not  considered  a  disseisor:  Alexander  v.  Carew,  13  Allen,  72. 
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under  such  circumstances  the  grantor  does  not  divest 
liimself  of  his  right  of  seisin,  and  he  may  maintain  an 
action  in  his  own  name  for  the  recovery  of  the  land, 
the  title  to  the  land  being  considered  as  unaffected  by 
the  transaction.'  But  a  good  title  may  be  passed,  if  the 
grantor  who  is  out  of  possession  enters  upon  the  land 
and  delivers  the  deed  upon  it.^  In  Indiana,  a  deed  made 
by  a  disseisee  has  no  force  against  the  party  in  possession. 
This  does  not  rest  upon  the  ground  of  champerty  or 
maintenance,  but  of  uniformly  observed  usage. ^  In  Ver- 
mont, a  deed  by  a  disseisee  is  valid  in  equity  and  between 
the  parties,  but  inoperative  against  strangers.*  If  the 
disseisee  enters  under  a  deed  which  is  void,  and  he  has 
knowledge  of  this  fact,  it  is  held  that  his  actual  possession 
and  occupation  are  the  extent  of  the  disseisin  of  the 
owner;  but  if  he  believes  that  the  deed  under  which  he 
enters  conveys  the  title,  he  is  considered  as  in  the  posses- 
sion of  all  the  land  described  in  the  deed,  and  the  owner 
is  unable  to  convey  until  he  has  by  entry  acquired  his 
])ossession  again.^  This  rule  with  reference  to  the  deed 
of  a  disseisee  has  been  held  to  be  operative  in  Kentucky, 
Indiana,  Vermont,  New  York,  North  Carolina,  Massa- 
chusetts, Mississippi,  Georgia,  Micliigan,  New  Hampshire, 
and  Connecticut.''     Where  there  is  no  intention  to  inter- 

1  Brinley  v.  Whiting,  5  Pick.  348,  355;  Loud  v.  Darling,  7  Allen,  20G; 
ShortuU  V.  Hinckley,  31  111.  219;  Barry  v.  Adams,  3  Allen,  493;  Kincaid 
r.  Meadows,  3  Head,  192;  Sohier  v.  Coffin,  101  Mass.  179. 

»  Farwell  v.  Rogers,  99  Mass.  36. 

3  Webb  V.  Thompson,  23  Ind.  432;  German  Ins.  Co.  v.  Grim,  32  Ind. 
257  ;  2  Am.  Rep.  341. 

*  Park  V.  Pi  att,  38  Vt.  553 ;  AVhite  v.  Full?r,  38  Vt.  204. 

'  Livingston  t-.  Peru  Co.,  9  Wend.  511,  522,  523;  Moore  v.  Worley,  24 
Ind.  83. 

^  Hoyle  V.  Logan,  4  Dev.  495;  Thurman  v.  Cameron,  24  Wend.  87; 
Gresham  v.  Webb,  29  Ga.  820;  Den  r.  Shearer,  1  Murph.  114;  Hathorne 
f.  Haines,  1  Me.  238;  Ewing  v.  Savary,  4  Bibb.  424;  Helms  v.  :\lay,  29 
Ga.  121 ;  Betsey  v.  Torrance,  34  Miss.  132;  Parker  v.  Proprietors  etc.,  3 
Met.  98;  37  Am.  Dec.  121;  Stockton  r.  Williams,  1  Doug.  (Mich.)  5^6; 
Wade  V.  Lindsey,  6  Met.  407,  414;  Selleck  i-.  Starr,  6  Vt.  194;  Foxcroft 
t .  Barnes,  29  Me.  128 ;  Granger  i'.  Swart,  1  Woolw.  91 ;  Harral  v.  Leverty, 
50  Conn.  46;  47  Am.  Rep.  •  08. 
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fere  with  the  rights  of  the  rightful  owner,  as  in  the  case 
of  an  occupation  under  a  mistake  as  to  the  dividing  line 
between  two  adjacent  owners,  the  mere  fact  that  the 
grantor  is  out  of  possession  does  not  render  his  deed 
void/  AVhile  the  deed  would  be  ineffectual  against  the 
party  holding  adversely  at  the  time  of  its  execution,  and 
those  claiming  under  him,  it  would  to  everybody  else  be 
valid  and  free  from  objection.^  This  state  cannot  be  de- 
prived of  its  right  to  convey  lands  from  the  fact  that  they 
are  occupied  adversely,  for  the  state  cannot  be  disseised.' 
A  deed  will  be  effectual  to  pass  the  owner's  title,  although 
the  land  conveyed  may  be  held  by  another  in  adverse 
possession,  in  Michigan,  South  Carolina,  Pennsylvania 
Illinois,  Maine,  Ohio,  and  Wisconsin/  In  California,  the 
rule  is  that  "any  person  claiming  title  to  real  property  in 
the  adverse  possession  of  another,  may  transfer  it  witli 
the   same   effect   as  if  in   actual    possession."^     In   Con- 

1  Sparhawk  v.  Bagg,  16  Gray,  585;  Cleaveland  v.  Flagg,  4  Cush,  76. 
Though  the  title  remains  in  the  grantor  he  is  a  trustee  for  the  grantee, 
and  the  latter  may  sue  in  the  grantor's  name  for  possession :  Betsey  v. 
Torrance,  34  Miss.  138,  139;  Wade  v.  Lindsey,  6  Met.  413,  414;  Edwards 
V.  Parkhurst,  21  Vt.  472;  Culver  v.  Avery,  7  Wend.  380 ;  22  Am.  Dec.  586 ; 
Stockton  V.  Williams,  1  Doug.  (Mich.)  547 ;  Wilson  v.  Nance,  11  Humph. 
191 ;  Livingston  v.  Peru  Iron  Co.,  9  Wend.  523. 

2  Edwards  v.  Roys,  18  Vt.  473 ;  Livingston  v.  Peru  Iron  Co.,  9  Wend. 
511 ;  University  of  Vermont  v.  Joslyn,  21  Vt.  61;  White  v.  Fuller,  38  Vt. 
204;  Betsey  v.  Torrance,  34  Miss.  138;  Farnum  v.  Peteri-on,  111  Mass,  151 ; 
Livingston  v.  Proseus,  2  Hill,  526;  Wade  v.  Lindsey,  6  Met.  407;  Stock- 
ton V.  Williams,  1  Doug.  (Mich.)  547 ;  Park  v.  Pratt,  38  Vt.  553.  But  see 
Steeple  v.  Downing,  60  Ind.  484;  Brinley  v.  Whiting,  5  Pick.  348;  Tabb 
V,  Baird,  3  Call,  475;  Gibson  v.  Shearer,  1  Murph.  114. 

3  Ward  V.  Bartholomew,  6  Pick.  409;  People  v.  Mayor,  28  Barb.  240 
Nor  can  such  possession  have  the  effect  of  impairing  the  validity  of  a  sale 
by  or  under  an  order  of  court,  or  by  a  public  officer  acting  as  such  :  Jar- 
rett  V.  Tomlinson,  4  Watts  &  S.  114;  Hanna  v.  Kenfro,  32  Miss.  130;  Friz- 
zle V.  Veach,  1  Dana,  211.  216. 

*  Crane  v.  Reeder,  21  Mich.  24;  4  Am.  Rep.  430;  Poyas  v.  Wilkins,  12 
Rich.  420;  Cresson  v.  Miller,  2  Watts,  272;  Shortall  v.  Plinckley,  31  111. 
219;  Fetrow  v.  Merriweather,  53  111.  279;  Me.  Rev.  Stats.,  ch.  73,  §  1  ; 
Hall  V.  Ashby,  9  Ohio,  96;  34  Am.  Dec.  424;  Bonnet  v.  Williams,  5  Ohio, 
461;  Stewart  r.  McSweeney,  14  Wis.  471. 

*  Civ.  Code,  §  1047.  It  was  held  in  California  that  a  good  considera- 
tion for  a  promissory  note  may  consist  in  the  sale  of  information  of  an 
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necticut,  where  a  deed  made  by  a  grantor  who  is  ousted 
is  void,  unless  made  to  a  person  in  possession,  a  grantor 
ousted  of  possession  may  make  a  deed  to  one  to  whom  he 
had  previously  contracted  to  convey  it.^ 

§  114.  Power  of  corpor.ations  to  convey. — Ownership 
of  property  implies  as  an  incident  the  power  of  alienation. 
Where  a  corporation  is  the  owner  of  property,  it  possesses 
this  power  in  common  with  natural  persons,  except  in  so 
far  as  statutory  provisions  or  considerations  of  j)ublic 
policy  operate  as  a  restraint  upon  its  exercise.^  Thus  a 
corporation  wliich  was  created  for  the  purpose  of  owning 
ditches  for  the  conveyance  and  sale  of  water  has  the 
power  of  selling  and  transferring  all  its  corporate  prop- 
erty, if  the  sale  is  made  for  corporate  purposes  and  legiti- 
mately; and  it  may  be  assumed  as  against  the  corporation, 
by  strangers  purchasing  by  deed,  that  the  sale  was  made 
for  a  proper  purpose.^  And  it  seems  that  if  the  corpora- 
outstanding  title  to  land  in  the  adverse  possession  of  another:  Lucas  v. 
Pico,  55  Oal.  126,  128. 

^  Harral  v.  Leverty,  50  Conn.  46;  47  Am.  Rep.  608. 

'  An<rell  &  Ames  on  Corporations,  §  187;  White  Water  Valley  Canal 
Co.  V.  Vallette,  21  How.  424.  See  Partridize  v.  Badger,  25  Barb.  140; 
Barry  v.  Merchants'  Exchange  Co.,  1  Sandf.  Ch.  280;  Pierce  v.  Emery, 
32  N.  H.  486;  Beers  v.  Pha?nix  Glass  Co.,  14  Barb.  SoS;  U.  S.  Bank  v. 
Huth,  4  Mon.  B.  423 ;  Dana  v.  Bank  of  United  States,  5  Watts  &  S.  22i; 
Stare  v.  Bank  of  Maryland,  6  Gill.  &  J.  205 ;  26  Am.  Dec.  561 ;  Treadwell 
V.  Salisbury  Mfg.  Co.,  7  Gray,  393;  66  Am.  Dec.  490;  Reichwald  v. 
Commercial  Hotel  Co.,  106  111.  439;  Sargent  v.  Webster,  13  Met.  497;  46 
Am.  Dec.  743. 

*  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  543;  99  Am.  Dec.  300.  The 
court  said:  "This  corporation  was  created  for  the  immediate  benefit  of 
the  stockholders,  with  no  direct  specific  public  purpose  in  view,  as  in  the 
case  of  a  railruad  or  turnpike  or  canal  companies.  The  only  interest  the 
public  has  in  the  continuance  of  the  business  is  the  remote  general  in- 
terest which  it  has  in  the  proper  development  of  the  resources  of  the 
ct)untry.  The  restrictions  placed  upon  it  are  for  the  purpose  of  giving 
the  public  notice  of  its  powers,  of  confining  its  business  to  the  line  indi- 
cated in  its  certificate,  and  for  protecting  tlie  sharelu.lders  and  parties 
dealing  with  it  against  the  usurpation  of  its  officers.  The  corporation  is 
a  distinct  individual,  holding  the  legal  title  to  tlie  property  in  trust  for 
the  benefit  of  the  shareholders,  who  are  the  beneficiaries  having  the  equi- 
table interest.  If  it  is  found  from  experience  that  the  interest  of  the 
curjiorutors  and  crediiurti  require  that  the  business  should  not  be  carried 
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tion  desires  to  contest  the  validity  of  a  sale  of  this  char- 
acter on  the  ground  that  it  was  made  for  an  unlawful 
purpose,  the  burden  of  proving  that  the  purchaser  knew 
of  such  unlawful  purpose  rests  upon  it.^  Where  a  corpo- 
ration, organized  for  the  purpose  of  creating  water  power, 
cannot  use  its  privileges  with  profit  to  itself  in  the  future, 
it  may  sell  its  real  estate  and  take  its  own  stock  in  pay- 
ment." 

§   115.     Restriction  from  nature  of  corporation. — The 

power  of  alienation,  may,  however,  be  restricted  by  the 
nature  of  the  corporation  or  by  the  character  of  the  objects 
for  which  it  was  organized,  although  the  charter  contain 
no  limitation  upon  its  power  to  convey.*  "Corporations 
for  public  objects,  to  which  large  powers  are  given  to  en- 

on  upon  BO  large  a  scale,  or  that  it  should  cease  entirely,  and  the  dis- 
posal and  conveyance  of  a  part  or  the  whole  of  the  property  is  neces- 
sary to  a  reduction  or  cessation  of  the  business,  and  the  stockholders 
consent  or  do  not  object,  we  know  of  nothing  in  the  statute  or  in  sound 
public  policy  to  prevent  the  sale  or  conveyance  for  such  purpose.  The 
state  can  have  no  interest  in  compelling  its  citizens  or  corporations  to 
carry  on  business  of  any  kind  at  a  loss.  No  sound  public  policy  can  drive 
corporations  or  private  individuals  to  insolvency." 

1  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  54:^;  99  Am.  Dec.  300. 

'  Dupee  V.  Boston  Water  Power  Co.,  114  Mass.  37.  In  Treadwell 
V.  Salisbury  Mfg.  Co.,  7  Gray,  393,  66  Am.  Dec.  490,  it  was  said  with 
reference  to  commercial  corporations:  "Neither  the  public  nor  the 
legislature  have  any  direct  interest  in  their  business  or  its  management. 
These  are  committed  solely  to  the  stockholders,  who  have  a  pecuniary 
Btake  in  the  proper  conduct  of  their  affairs.  By  accepting  a  charter  they 
do  not  undertake  to  carry  on  business  for  which  they  are  incorporated 
indelinitely  and  without  any  regard  to  the  condition  of  their  corporate 
property.  Public  i)olicy  does  not  require  them  to  go  on  at  a  loss.  On 
the  contrary,  it  would  seem  very  clearly  for  the  public  welfare,  as  well 
as  for  the  interests  of  the  stockliolders,  that  they  should  cease  to  transact 
business  as  soon  as,  in  the  exercise  of  a  sound  judgment,  it  is  found  that 
it  cannot  be  prudently  continued.  If  this  be  not  so,  we  do  not  see  that 
any  limit  could  be  put  to  the  business  of  a  trading  corporation  short  of 
the  entire  loss  or  destruction  of  the  corporate  property.  The  stockhold- 
ers could  be  compelled  to  carry  it  on  until  it  came  to  actual  insolvency. 
Such  a  doctrine  is  without  any  support  in  reason  or  authority."  See, 
also,  Sargent  v.  Webster.  13  Met.  498;  46  Am.  Dec.  743;  Hodges  v.  New 
England  Screw  Co.,  1  K.  I.  312;  53  Am.  Dec.  624;  Reynolds  v.  Commis- 
eioners,  5  Ohio,  205. 

3  Kicharda  v.  Railroad,  44  N.  H.  136. 
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able  them  to  accoiiHiiodate  the  piiMic,  and  upon  wliich 
public  duties  are  imposed  for  the  benefit  of  the  com- 
munity, are  held  in  England  and  in  this  State  to  bo 
disabled  to  do  any  act  which  would  amount  to  u  renun- 
ciation of  their  duty  to  the  public,  or  which  directly  and 
necessarily  disables  them  from  performing  it.'"  A  do- 
nation of  all  the  property  of  an  incorporated  secret 
society,  by  a  resolution  of  a  majority  of  its  members  to 
another  corporation  of  which  the  majority  are  members, 
is  invalid.^ 


PART  II. 

WnO    MAY    TAKE    BY    DEED. 

§  116.  The  capacity  of  the  grrantee. — Persons  who, 
from  some  legal  disability,  are  unable  to  make  a  valid 
deed,  yet  frequently  may  take  as  grantees.  The  capacity  of 
a  grantee  is  less  restricted  than  that  of  a  grantor.  Thus, 
married  women,  infants,  and  persons  noii  coinjjos  mentis 
may  take  as  grantees.^  Deeds  made  to  a  person  of  non- 
sane  mind,^  or  to  an  infant,  are  voidable.'  A  wife  may 
take  as  grantee  at  common  law  without  her  husband's 

*  Bell,  C.  J.,  in  Richard  v.  Railroad,  44  N.  H.  13ti.  See,  as  to  railroa  I 
companies,  Singleton  v.  Southwestern  R.  R.,  70  Ga.  464;  48  Am.  Rep. 
574;  Thomas  v.  Railroad  Co.,  101  U.  S,  71;  Tippecanoe  Co.  v.  Lafayette 
etc.  R.  R.  Co.,  50  Ind.  85;  Kicliards  v.  Merrimack  etc.  R.  R.,  44  N.  H. 
127  ;  McAllister  r.  Plant,  54  Miss.  106;  Atlantic  A  Pac.  Tel.  Co.  v.  Union 
Pac.  R.  R.  Co.,  1  McL'reary,  541 ;  Hays  v.  Ottawa  etc.  R.  R.  Co.,  61  III. 
422;  Treadwell  v.  Salisbury  Mfg.  Co.,  7  Gray,  393;  66  Am.  Dec.  490; 
Na-lee  v.  Alexandria  &  T.  Ry.  Co.,  83  Va.  707;  5  Am.  St.  Rep.  308; 
Russell  V.  Texas  &  P.  Ry.  Co.,  GS  Tex.  646;  Stewart's  Appeal,  56  Pa.  St. 
413;  Penn  Co.  v.  St.  Louis  etc.  R.  R.Co.,  118  U.  S.  290;  Branch  f.  Jessup, 
106  U.  S.  468;  Middlesex  etc.  R.  R.  Co.  v.  Boston  etc.  R.  R.  Co.,  115 
Mass.  347;  State  v.  Consolidation  Coal  Co.,  46  Md.  1;  Gulf  etc.  Ry.  Co. 
V.  :Horris,  67  Tex.  692. 

*  I'olar  Star  Lodge  v.  Polar  Star  Lodge,  10  La.  An.  53. 

*  Wood  on  Conveyancing,  §§  165, 168 ;  Perkii's,  §  51 ;  Co.  Litt.  2  6,  3  6 ;  3 
"Wash.  Real  Prop.  ^  267.  See  First  Parish  in  Sutton  v.  Cole,  3  Pick.  2;i2; 
Coniunl  Bank  v.  Bellis,  10  Cush.  278.     See  Suiiol  v.  Hepburn,  1  Cal.  254. 

*  ^>i^^hop  on  Contracts.  ^  296. 

*  Baxter  v.  Bush,  29  Vt.  465;  70  Am.  Dec.  429;  Gritlith  v.  Schwen- 
derman,  27  Mo.  412. 
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consent,  and,  unless  the  husband  avoided  the  conveyance 
by  some  act  which  decUvred  his  dissent,  the  deed  would 
be  good.  The  wife,  however,  might,  after  her  husband's 
death,  waive  or  disagree  to  the  purcluxse/  But  at  tlie 
present  time,iu  nearly  all  of  the  States,  a  conveyance  may 
be  made  to  the  wiie  over  which  the  husband  will  have  no 
control;  and  the  conveyance  may,  in  some  instances,  be 
made  to  her  directly,  and  in  others  by  the  aid  of  a  trustee 
for  her  sole  and  separate  use.^  But  if  a  deed  is  made  to  a 
married  woman  in  which  she  is  not  described  as  such, 
and  which  does  not  purport  to  be  for  her  sole  and  sepa- 
rate use,  the  presumption  is  that  it  is  a  deed  to  the  hus- 
band and  wife  in  common.  The  burden  of  proof  is, 
therefore,  upon  the  wife  to  establish  the  fact  that  the 
property  so  acquired  is  her  separate  property;^  that  is, 
purchased  with  her  own  money  for  that  purpose.* 

§  117.  Deeds  to  husband  and  wife. — At  common  law, 
where  an  estate  in  fee  was  conveyed  to  a  man  and  his 
wife,  they  were  held  to  be  neither  joint  tenants  nor  ten- 

1  2  Blackst.  Com.  §  292 ;  2  Kent's  Com.  §  150 ;  1  Bishop  on  Married 
Women,  §  35;  Baxter  v.  Smith,  6  Binn.  427;  Scanlan  v.  Wright,  13  Pick. 
523 ;  25  Am.  Dec.  344. 

2  Meyer  v.  Kinzer,  12  Cal.  251 ;  73  Am.  Dec.  538 ;  Bayer  v.  Cockerill,  3 
Can.  282;  Huston  v.  Curl,  8  Tex.  240;  58  Am.  Dec.  110;  Commonwealth 
V.  Williams,  7  Gray,  337 ;  Ayer  t;.  Ayer,  16  Pick.  331 ;  Fisk  v.  Stubbs,  30 
Ala.  335;  Pooley  v.  Webb,  3  Cold.  599;  ^'ightingale  v.  Hidden,  7  R.  I. 
128;  (jamber  v.  Camber.  6  Har.  (Pa.)  363;  McVey  v.  Green  Bay  R,  R. 
Co.,  42  Wis.  532;  Whitehead  v.  Arline,  43  Ga.  221;  Burnley  v.  Thomas, 
63  Mo.  390;  Lippincott  v.  Mitchell,  94  U.  S.  767;  Vance  v.  Nogle,  70  Pa. 
St.  176;  Smalley  v.  Lawrence,  9  Rob.  (La.)  211;  Richmond  v.  Tibbies, 
26  Iowa,  474;  Uhrig  v.  Horstman,  8  Bush,  172;  Prout  v.  Roby,  15  Wall. 
471. 

3  Adams  v.  Knowlton,  22  Cal.  283;  Merrill  v.  Bullock,  105  Mass.  486; 
Reeves  v.  Webster,  71  111.  307.  See  Hayt  v.  Parks,  39  Conn.  357;  Hur- 
sey  V.  Castle,  41  Cal.  239;  Denechand  v.  Berrey,  48  Ala.  591.  In  Hussoy 
V.  Castle,  supra,  it  was  held  that  there  was  no  legal  presumption  that 
land,  the  separate  property  of  the  husband,  conveyed  by  him  to  the  wife 
for  money,  the  separate  property  of  the  wife,  became  after  such  transfer 
the  community  property  of  the  husband  and  wife. 

*  Pettit  V.  Fretz,  33  Pa.  St.  120;  Commonwealth  v.  Williams,  7  Gray^ 
367.  See  Nightingale  t;.  Hidden,  7  R.I.  131;  Woodford  v.  Stephens,  51 
Mo.  443;  Lyun  v.  Green  Bay  K.  R.  Co.,  42  Wis.  543. 
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ants  in  common.  Considered  as  one  person  in  law,  they 
could  not  take  the  estate  by  moieties.'  Where,  therefore, 
an  estate  was  granted  to  a  husban<l  and  wife  and  a  third 
person,  the  husband  and  wife  had  one  moiety,  and  the 
third  person  the  other.^  The  early  decisions  in  New 
York  are  to  the  effect  that  husband  and  wife  hold  lands 
conveyed  to  them  by  entireties,  and  not  as  joint  tenants 
or  tenants  in  common.  The  husband  is  entitled  to  the 
possession  during  their  joint  lives,  but  upon  the  death  of 
one  the  whole  estate  vests  in  the  survivor.'  The  statute, 
liowever,  in  New  York  provides  that  where  an  estate  is 
granted  or  devised  to  two  or  more  persons,  it  shall  be 
deemed  a  tenancy  in  common,  unless  there  is  an  express 
declaration  that  it  shall  be  held  in  joint  tenancy.*  But 
if  the  conveyance  expressly  declared  that  they  should  hold 
as  joint  tenants  they  would  do  so.*  But  lately  the  opinion 
was  expressed  that  where  a  deed  was  made  to  husband 
and  wife  jointly,  they  would,  in  the  absence  of  a  state- 
ment in  the  conveyance  as  to  the  estate  they  should  take, 
be  tenants  in  common.®  But  more  recently  it  has  been 
decided  by  the  court  of  appeals  of  that  state  that  the  com- 

»  2  Blackst.  Com.  182. 

*  Litt.  §  2^U.  But  if  an  estate  had  been  conveyed  to  a  man  and 
woman  who,  at  the  tune  of  the  conveyance,  were  not  married  to  each 
other,  but  snlisetiuently  intermarried,  they  took  by  moieties  and  held 
by  moieties  after  marri^ijie:  Moody  v.  bloody,  Amb.  649. 

»  Torrey  r.  Torrey,  14  N.  Y.  430;  Wright  v.  Sadler,  20  X.  Y.  320;  Dias 
r.  Glover,  Hoff.  Ch.  71;  Jackson  v.  Stevens,  16  Johns.  110;  Beach  v. 
Hollister,  3  Hun,  519;  Baker  v.  Lamb,  11  Hun,  519;  Dickinson  v-  Cod- 
wise,  1  Sand.  Ch.  214;  Freeman  v.  Barber,  3  N.  Y.  S.  C.  (Thomp.  &  C.) 
573;  Goelet  v.  Gori,  31  Barb.  314;  Farmers'  &  Mechanics'  Nat.  Bank  v. 
Gregory,  49  Barb.  155,  162;  Rogers  v.  Benson,  5  Johns.  431;  Miller  v. 
Miller,  9  Abb.  Pr.,  N.  S.,  444;  Barber  v.  Harris.  15  Wend.  615;  Jackson 
V.  McConnell,  19  Wend.  175;  32  Am.  Dec.  439;  Doe  t>.  Howlaud,  8 
Cowen,  277;  18  Am.  Dec.  445. 

*  1  Rev.  Stats.  727,  ^  ii;  1  U.  S.  Stars.  676. 

*  See  Hicks  v.  Cochan,  4  Edw.  Ch.  107;  Stewart  v.  Patrick,  68  N.  Y. 
450. 

*  Meeker  v.  Wright,  76  N.  Y.  262.  This  opinion  was  concurred  in  by 
three  of  the  judges,  but  the  other  four  concurred  in  the  decision  of  the 
case  upon  another  point,  without  expressing  any  opinion  upon  this 
question:  See  Zorntleiu  v.  Brum,  t5o  How.  Pr.  240. 
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mon-law  doctrine  has  never  been  abrogated,  and  that 
husband  and  wife  take  as  tenants  by  entirety,  and  not  as 
tenants  iu  common  or  joint  tenants.  This  decision  over- 
rules the  decisions  just  noticed.* 

§  118.  Other  States. — In  Massachusetts,  although  by 
statute  it  is  provided  that  where  conveyances  are  made 
to  two  or  more  persons,  they  shall,  if  nothing  appear  in 
the  instrument  to  tlie  contrary,  be  deemed  tenants  in 
common,  yet  it  has  been  decided  that  this  provision  does 
not  apply  to  conveyances  to  husband  and  wife;  they  are 
considered  in  law  as  one  person,  and  the  survivor  is  en- 

1  Bertles  v.  Nunan,  92  N.  Y.  152;  44  Am.  Rep.  361.  Earl,  J.,  in  de- 
livering tlie  opinion  of  the  court,  said:  "  It  is  said  that  the  reason  upon 
which  the  common-law  rule  under  consideration  was  based  has  ceased 
to  exist,  and  hence  that  the  rule  should  be  held  to  disappear.  It  is  im- 
possible now  to  determine  how  the  rule,  in  the  remote  past,  obtained  a 
footing,  or  upon  wliat  reason  it  was  based,  and  hence  it  is  impossible 
now  to  say  that  the  reason,  whatever  it  was,  has  entirely  ceased  to  exist. 
There  are  many  rules  appertaining  to  the  ownership  of  real  property 
originating  in  the  feudal  ages,  for  the  existence  of  which  the  reason  does 
not  now  exist,  or  is  not  discernible,  and  yet  on  that  account  courts  are 
not  authorized  to  disregard  them.  They  must  remain  until  the  legisla- 
ture abrogates  or  changes  them,  like  statutes  founded  upon  no  reason,  or 
upon  reasons  that  have  ceased  to  operate.  It  was  never,  we  believe,  re- 
gard -d  as  a  mischief,  that  under  a  conveyance  to  husband  and  wife  they 
should  take  as  tenants  by  the  entirety,  and  we  have  no  reason  to  believe 
that  it  was  within  the  contemplation  of  the  K-gislature  to  change  that 
rule.  Neither  do  we  think  that  there  is  any  public  policy  which  requires 
thai  the  statute  should  be  so  construed  as  to  change  the  common-law 
rule.  It  was  never  considered  that  the  rule  abridged  the  rights  of 
married  women,  but  rather  that  it  enlarged  their  rights  and  improved 
their  condition.  It  would  be  against  the  spirit  of  the  statutes  to  cut 
down  an  estate  of  the  wife  by  the  entirety  to  an  estate  as  tenant  in  com- 
mon with  her  liusband.  If  the  rule  is  to  be  changed,  it  should  be 
clianged  by  a  plain  act  of  the  legislature,  applicable  to  future  convey- 
ances; otherwise  incalculable  mischief  may  follow  by  unsettling  and 
disturVnng  dispositions  of  property  made  upon  the  faith  of  the  common- 
law  rule.  The  courts  certainly  ought  not  to  go  faster  than  the  legisla- 
ture in  obliterating  rules  of  law  under  which  many  generations  have 
lived  and  flourished  and  the  best  civilization  of  any  age  or  country  has 
grown  up."  Danforth,  J.,  and  Finch,  J.,  dissented,  on  the  ground  tliat 
the  common-law  doctrine  was  abrogated  by  the  statute  enabling  a  wife 
to  iiold  a  separate  estate,  and  also  for  the  reasons  stated  in  the  case  of 
Meeker  v.  ^V  right,  76  N.  Y.  26:i. 
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titled  to  the  whole  estate.  Some  of  the  decisions,  how- 
ever, state  that  a  deed  to  husband  and  wife  will  make 
them  joint  tenants;  but  tliey  also  declare  that  the  survivor 
takes  the  whole,  and  a  deed  by  one  will  not  bind  the  other.* 
In  Wisconsin  the  rule  of  the  common  law  prevails,'^  and 
it  is  recognized  also  in  Indiana  and  Missouri.'  This  rule 
was  enforced  in  Indiana,  where  a  conveyance  was  made 
to  husband  and  wife  without  specifying  their  relation, 
and  to  several  other  grantees.^  The  doctrine  of  the  com- 
mon law  is  observed  in  Maine,^  and  in  Vermont.^  In 
New  Hampshire,  the  doctrine  of  tenancies  by  entirety  has 
been  abrogated  by  statute.^  In  Connecticut,  the  husband 
and  wife  become  joint  tenants,  and  the  husband  has  the 
power  of  conveying  his  interest.®  In  Pennsylvania,  in  ac- 
cordance with  the  common-law  rule,  it  is  held,  that  by  a 
conveyance  of  land  to  husband  and  wife  they  take  the 
estate  by  entirety,  and  this  would  be  so,  although  the  deed 
be  made  to  them  as  "tenants  in  common,  and  not  as  joint 
tenants."^  In  ^Michigan,  when  a  conveyance  is  made  to 
husband  and  wife,  they  take  the  same  estate  as  they  would 
at  common  law,*"  although  there  is  a  constitutional  provi- 

^  Dutch  V.  Manning,  2  Dane's  Abr.  230 ;  Rosa  v.  Garrison,  1  Dane's 
Abr.  35;  Shaw  v.  Hearsey,  5  Mass.  521-523;  Fox  v.  Fletcher,  8  Mass. 
274;  Varnnm  v.  Abbot,  12  Mass.  474;  7  Am.  Dec.  87;  Wales  v.  Coffin, 
13  Allen,  2i:;. 

'  Ketclmm  v.  Walsworth,  5  Wis.  95 ;  68  Am.  Dec.  49 ;  Bennett  v.  Child, 
19  Wis.  365;  iS  Am.  Deo.  6:.2. 

»  Davis  r.  Chxrk,  26  Ind.  428;  89  Am.  Dec.  471 ;  Arnold  v.  Arnold,  30 
Ind.  305;  Falls  v.  Horthorn,  30  Ind.  444;  Simpson  v.  Pearson,  31  Ind.  Ij 
99  Am.  Dec.  577;  Anderson  v.  Tannehill,  42  Ind.  141;  Hulett  v.  Inlow, 
57  Ind.  412;  26  Am.  Rep.  64;  Garner  v.  Jones,  52  Mo.  68.  See  Gibson 
V.  Zimmerman,  12  Mo.  385;  51  Am.  Dec.  168. 

*  IhiU'lt  V.  Inlow,  57  Ind.  412;  26  Am.  Rep.  64;  Chandler  v.  Cheney, 
37  Ind.  oOl;  Barnes  v.  Loyd,  37  Ind.  523. 

'  Ihirdintr  v.  Springer,  14  Me.  407;  31  Am.  Dec.  61. 

•  Brownson  v.  Hull,  16  Vt.  309;  42  Am.  Dec.  517. 
"<  Clark  V.  Clark,  56  N.  H.  105. 

'  Whittlesey  v.  Fuller,  11  Conn.  337. 

»  Fairchild  v.  Chastelleux,  1  Ta.  176;  44  Am.  Dec.  117;  Stnckey  v. 

Keefe's  Executor,  26  Pa.  3;)7;  Bates  v.  Seely,  46  Pa.  248;  Diver  v.  Diver, 

661'a.  106;  Irench  i-.  :Mehan,56  Pa.  289;  McCurdy  v.  Canning,  64  Pa.  .".9. 

"  Fisher  r.  Provin.  25  Mich.  347, .350;  Jacobs  v.  IMiller,  50  Mich.  119; 

.Etna  Ins.  Co.  v.  Re^h,  40Mich.24l ;  Manwaring  r.  Powell,  40  Mich.  371. 
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sion  for  the  enjoyment  by  married  women  of  their  prop- 
erty.^ In  New  Jersey,  the  husband  and  wife  held  by 
entirety;  but  this  estate  it  seems  has  been  abolislied  by 
statute.^  In  Kentucky,  it  was  formerly  held  that  where 
a  conveyance  was  made  to  husband  and  wife,  witliout 
limitation,  they  became  tenants  by  the  entirety,  and  the 
whole  estate  vested  in  the  survivor.^  But  by  the  Revised 
Statutes,  unless  a  right  of  survivorship  is  expressly  pro- 
vided for  in  a  conveyance  to  husband  and  wife,  they  hold 
as  tenants  in  common  with  all  the  incidents  of  a  tenancy 
of  this  nature/  But  in  Maryland,^  Virginia,*  and  North 
Carolina '^  the  common  law  prevails.  The  husband  and 
wife  hold  by  entirety,  and  the  survivor  takes  the  whole 
estate;  and  tlie  law  is  the  same,  substantially,  in  Tennes- 
see.* It  is  held  in  Arkansas  that  the  statutes  and  con- 
stitution of  that  State  do  not  alter  the  common-law  rule 
upon  this  subject,  and  that  it  is  still  in  force;'  and,  in 
Mississippi,  an  estate  by  entirety  is  created  by  a  deed  to 
husband  and  wife.  But  the  sole  debt  of  the  husband  may 
be  secured  by  a  joint  mortgage  executed  by  husband  and 
wife.'"     In  Texas,  where  a  gift  is  made  to  husband  and 

'  Const.  Mich.  art.  xvi.  ^  5.  A  husband  and  wife  may  occup\  the 
homestead  as  tenants  in  common:  Lozo  v.  Suthurland,  38  Midi.  168. 

2  Washburn  v.  Burns,  34  N.  J.  L.  18;  Den  v.  Hardenbergh,  5  Halst. 
42;  18  Am.  Dec.  371;  Den  v.  Gardner,  1  Spenc.  556;  45  Am.  Dec.  388; 
Thomas  t;.  De  Baum,  1  McCart,  40;  McDermott  v.  French,  2  McCart.  78; 
Bolles  V.  State  Trust  Co.,  12  Green,  C.  E.,  308;  See  v.  Zabriskie,  1  Stewt. 
Eq.  423.     See  Kip  v.  Kip,  33  N.  J.  Eq.  213;  23  Alb.  L.  J.  219. 

'  Ross  V.  Garrison,  1  Dana  35;  Rogers  v.  Grider,  1  Dana,  243;  Coch- 
ran V.  Kerney,  9  Bush,  199;  Babbit  v.  Scroggin,  1  Duval,  272. 

*  2  Rev.  Stats.,  ch.  47,  §  14;  Croan  v.  Joyce,  3  Bush,  454;  Elliott  v. 
Nichols,  4  Bush,  502. 

*  Marburg  v.  Cole,  cited  in  22  Alb.  L.  J.  59;  Hannan  v.  Towers,  3 
Har.  &  J.  147;  5  Am.  Dec.  427. 

«  Thornton  v.  Thornton,  3  Rand.  179. 

■f  Motley  i;.  Whitemore,  2  Dev.  &  B.  537;  Needham  v.  Branson,  5 
Ired.  426;  44  Am.  Dec.  45;  Woodford  v.  Higly,  1  Winst.  237;  Jones  v. 
Potter,  89  N.  C.  2-0. 

8  Taul  V.  Campbell,  7  Yerg.  319;  27  Am.  Dec.  508;  Ames  v.  Norman, 
4  Sneed,  683;  70  Am.  Dec.  269. 

»  Robinson  v.  Eagle,  29  Ark.  202. 
'"  McDuff  V.  Beauchamp,  50  Miss.  531;    Hemmingway  v.  Scales,  42 
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wife,  the  wife  has  an  undivided  half-interest  in  the  j)roi>- 
erty  conveyed  as  her  separate  estate.'  In  Michigan, 
where  a  deed  had  been  made  to  a  man  and  woman. 
living  together  as  husband  and  wife,  and  regarded  as 
occui)ying  that  rehation  by  the  public,  and  he,  after  her 
death,  conveyed  the  land,  and  her  children  by  a  former 
husband  sought  to  claim  a  right  of  inheritance  in  the 
land  by  showing  that  she  was  not  lawfully  married  to  the 
man,  and  that  the  estate  taken  by  them  was  a  tenancy  in 
common,  it  was  held  that  the  grantees  became  seised  of 
the  entirety,  the  survivor  taking  the  whole,  and  that  they 
were  tenants  in  common  could  not  be  shown  by  parol.' 
But  even  if  the  property  is  paid  for  with  funds  belonging 
to  the  community,  still  if  the  deed  is  made  to  the  sole  and 
separate  use  of  the  wife,  in  pursuance  of  the  common 
understanding  of  all  parties  interested,  the  object  being 
to  vest  the  title  in  her,  she  has  the  title  to  the  land  con- 
veyed as  her  separate  estate.^ 

§  119.  Husband's  name  inserted  by  mistake. — Where 
the  name  of  the  husband  has  been  inserted  in  the  deed 
as  one  of  the  grantees  by  mistake,  a  court  of  equity  may 
correct  the  mistake.  A  married  woman  purchased  a 
piece  of  land,  and  the  person  who  drew  up  the  deed  in- 
serted the  husband's  name  with  hers,  thus  conveying  the 
title  to  them  jointly.  Subsequently,  the  husband  died, 
and  after  his  death  his  widow  brought  an  action  against 
the  heirs  to  reform  the  deed,  by  striking  out  the  hus- 
band's name.  The  mistake  having  been  satisfactorily 
shown,  the  court  granted  the  relief  prayed  for.^ 

Miss.  1 ;  97  Am.  Pec.  425 ;  2  Am.  Rep.  586.  As  to  origin,  see  Myers  v. 
Reed,  17  Fed.  Rep.  401. 

»  Bradley  r.  Love,  (iO  Tex.  472. 

»  Jacobs  r.  Miller,  50  Mich.  119. 

»  Baker  v.  Baker,  55  Tex.  577;  Morrison  v.  Clark,  55  Tex.  437.  See 
Edwards  t-.  Beall,  75  Ind.  401. 

*  Courtright  v.  Courtright,  63  Iowa,  356.  See  Nowlin  v.  Pyne,  47 
Iowa,  293. 
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§  120.  Deeds  to  corporations. — In  England,  the  right 
of  a  corporation  to  hold  land  was  restrained  by  statutes, 
known  as  statutes  of  mortmain/  In  Pennsylvania,  the 
statutes  of  mortmain  have  been  held  to  be  in  force  so  far 
as  they  are  consonant  with  its  political  condition.'^  "In 
other  States,  it  is  understood,"  says  Kent,  "  that  the  stat- 
utes of  mortmain  have  not  been  re-enacted  or  practiced 
upon."  ^  If  a  charter  of  a  corporation  forbids  it  to  pur- 
chase or  take  lands,  a  deed  made  to  it  is  void.*  But  a 
grantor  may  be  estopped  to  deny  the  capacity  of  the 
grantee,  where  he  has  made  a  deed  to  a  corporation  named 
as  grantee,  although  due  to  the  attorney's  mistake,  the  in- 
corporation of  the  grantee  was  not  completed  until  after 
the  execution  of  the  deed.^  So  where  a  person  has  con- 
veyed property  to  a  corporation,  and  has  been  one  of  its 
officers  he  cannot  deny  its  existence  as  a  corporation  de 
facto.^  But  a  deed  to  a  pretended  corijoration  having  no 
real  existence  is  void.^ 

§  120a.  Deed  to  trustees  of  unincorporated  associa- 
tion.— Where  a  deed  is  made  to  a  number  of  persons,  who 
are  described  as  trustees  of  an  association,  it  not  appearing 
that  the  association  is  incorporated,  or  capable  as  such  of 
taking  a  legal  title,  it  is  to  be  assumed  that  the  associa- 
tion is  a  partnership  of  individuals  of  which  the  grantees 

1  Co.  Litt.  2  b;  1  Blackst.  Com.  479;  2  Blackst.  Com.  268,  274. 
'  3  Binney  Aj^p.  62G.     See  Methodist  Cliurcli  v.  Remington,  1  Watts, 
218;  26  Am.  Dec.  61. 

*  2  Kent's  Com.  229;  McCartee  v.  Orphan  Asylum,  9  Cowen,  452;  18 
Am.  Dec.  516;  Totter  v.  Thornton,  7  R.  I.  252;  Lathrop  v.  Scioto  Com. 
Bank,  8  Dana,  119;  33  Am.  Dec.  481. 

*  Leazure  v.  Hillegns,  7  Se-g.  &  R.  319,  per  Tilghman,  C.  J. 

6  Reinhard  v.  Virginia  etc.  Mining  Co.,  107  Mo.  616;  28  Am.  St.  Rep. 
441 ;  Brodwell  v.  Merritt,  87  Mo.  99. 

«  Bates  V.  Wilson  etc.  Co.,  14  Col.  141. 

'  Douthitt  V.  Stinson,  63  Mo.  268.  A  person  who  has  made  a  note  to 
a  corporation  cannot  question  its  existence  at  the  time  of  the  making  of 
the  note:  Congregational  Society  v.  Perry,  6  N.  H.  164;  25  Am.  Dec. 
455;  Jones  v.  Bank,  8  B.  Mon,  122;  46  Am.  Dec.  540.  See,  also,  Brook- 
ville  etc.  Turnpike  Co.  v.  McCarty,  8  Ind.  392;  65  Am.  Dec.  678;  Snyder 
V.  Studebnker,  19  Ind.  462;  81  Am.  Dec.  415;  Winget  v.  Quincy  etc. 
Assn.,  128  111.  68. 
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wore  members,  holding  the  legal  title  for  the  benefit  of 
themselves  and  others.  They  are  not  to  be  considered 
mere  trustees,  holding  simply  a  nominal  title.  It  is  im- 
material whether  such  a  deed  is  to  be  regarded  as  made 
to  the  grantees  named  individually,  or  as  a  conveyance 
for  their  benefit,  and  that  of  others.  In  either  case  the 
persons  named  as  grantees  have  authority  to  sell  the  prop- 
erty, and  to  convey  a  good  title.^ 

§   121.     Question    between    State    and    corporation. — 

The  general  rule  is  that  the  State  alone  can  take  advantage 
of  the  clause  in  the  charter  prohibiting  a  corporation  from 
holding  land.  In  Virginia,  it  was  decided  upon  a  bill  by  a 
corporation  for  the  specific  performance  of  a  contract  to 
convey  lands,  that  it  was  no  defense  that  the  corporation 
was  by  its  charter  not  allowed  to  hold  them.  It  was  consid- 
ered a  question  solely  between  the  State  and  the  corpora- 
tion.'^ In  that  case  the  charters  of  the  banks  after  authoriz- 
ing them  to  purchase  lands,  provided  that  the  lands  which 
it  should  be  lawful  for  them  to  hold  should  be  only  such  as 
were  requisite  for  their  immediate  accommodation,  or  ac- 

^  King  V.  Townshend,  141  N.  Y.  358.  Said  the  court,  per  Finch,  J: 
"  No  case  was  made  sufficient  to  divest  the  grantees  of  the  legal  title,  and 
vest  it  in  an  association,  which  ()robably  could  not  take  at  all,  and  whether 
we  regard  the  deed  as  one  to  the  individuals  merely,  describing  the  ref- 
erence to  the  association  as  matter  of  description  (Towar  v.  Hale.  46 
Barb.  3(U),  or  as  conveying  to  some  extent,  also,  for  the  benet.t  of  others, 
the  result  is  the  same ;  for,  in  the  latter  case,  there  ^ras  untlouljted  au- 
thority to  sell,  entirely  consi::-tent  with  the  possible  or  supposed  trust, 
and  in  no  respect  a  contravention  of  its  purposes,  so  that  the  purchaser's 
title  would  be  good,  and  not  charged  with  responsibility  for  the  due 
disposition  of  the  proceeds."  In  the  deed  in  the  case  cited  the  grantees 
were  described  as  "  trustees  of  the  New  York  City  Land  Associalion,"  but 
ran  to  them  as  "  joint  tenants,  to  the  survivor  of  them,  his  heirs  and  as- 
signs forever."  "Where  a  deed  is  made  to  a  person  named  "and  asso- 
ciates," he  takes  the  entire  title,  where  there  is  nothing  to  show  that 
there  were  associates  with  him  in  the  title,  or  that  he  was  connected 
with  any  person  in  the  title,  or  that  there  was  any  limitation  on  his 
power  to  convey,  or  that  there  existed  any  purpose  for  inserting  the 
term  referring  to  associates.  The  individual  grantee  can  convey  a  good 
title:  Ennis  v.  Brown,  36  N.  Y.  Supp.  737;  1  App.  Div.  22. 
•  Banks  v.  Foitiaux,  3  Rand.  136;  15  Am.  Dec.  706. 
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quired  in  satisfaction  of  debts,  and  that  they  should  not 
deal,  directly  or  indirectly,  in  any  other  thing  than  bills 
of  exchange,  gold  or  silver  bullion,  etc.     Green,  J.,  said: 
"It  seems  to  nie  that  the  charters  are  only  directory   in 
this  respect;,  they  impose  no  penalty  in  terms.     They  do 
not  declare  the  purchase  by  or  conveyance  to  the   banks 
to  be  void,  nor  vest  the  title  in  the  commonwealth,  or  any 
other  than  the  banks,  in  consequence  of  such  purchase 
and  conveyance.     The  legal  title  passed  to  the  banks   by 
the   conveyance    to    them,   and  their    conveyance   would 
effectually  transfer  that  title  to  any  other.     If  in  making 
the  purchase  of  the  land  in  question,  the  banks  violated 
their  charters,  the  corporation  might  for  that  cause  be 
dissolved   by  a   proceeding   at   the   suit  of  the  common- 
wealth, and   even  in   that  case  it  seems  to  be  the  better 
opinion,  that  the  property  if  not  previously  conveyed  to 
some  other,  would  revert  upon  the  dissolution  of  the  cor- 
poration  to  the   grantor  and   not  to  the  commonwealth.^ 
But  any  conveyance   made   by  the  corporation  before  its 
dissolution  would   be   effectual  to  pass  their   title.     The 
banks  have  therefore,  a  title  which   they  can  convey  to 
the  appellee,  and  which  would  in  his  hands  be  indefeasi- 
ble.    If,  in  this  case,  the  banks  violated  their  charter,  by 
the  purchase  of  the  land  in  question,  the  maxim  factum 
valet  quod  fieri  non  debet  seems  to  apply.     It  would  be  ex- 
tremely inconvenient  if  every  contractor  with  one  of  these 
banks  could,  for  the  purpose    of  avoiding   his  contract, 
institute  the  inquiry  whether  the  bank  had   violated  its 
charter.     They  have  a  right  to   insist  that  the  question 
should  be  tried  by  a  jury,  in  a  proceeding  having  that 
single  object  in  view."^     And  this  is  a  correct  statement 
of  the  general  rule.^     But  in  Michigan  the  court  did  not 

1  Co.  Litt.  13  h. 

*  Banks  v.  Poitiaux,  supra. 

»  See  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  370;  Storer  v.  Great 
Western  Co.,  2  Younge  &  C.  Ch.  48;  Natoma  Water  Co.  v.  Clarkin,  14 
Cal.  544.  In  Natoma  Water  and  Mining  Co.  v.  Clarkin,  supra,  Chief  Jus- 
tice Field,  in  the  petition  for  rehearing,  said:  "The  plaintiffs  are  an 
incor,>orated  company  under  the  Act  of  April  14,  1853,  by  the  fturth  sec- 
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follow  the  rule  {innouiiced  by  the  Supreme  Court  of  Vir- 
ginia, on  the  ground  that  a  court  of  equity  will  not  lend 
its  aid  to  enforce  the  performance  of  a  contract  against 
the  spirit  of  terms  of  the  charter  of  the  corporation/ 
Where  a  restraint  upon  the  right  to  take  lands  is  imposed 
by  a  proviso,  the  party  objecting  is  required  to  bring 
the  case  by  proof  within  the  operation  of  such  proviso.^ 
If,  however  a  corporation  is  forbidden  to  purchase  and 
hold  real  estate,  a  deed  to  it  will  not  vest  it  with  title,' 
although  it  may  be  that  the  deed  should  not  be  consid- 
ered void  but  merely  voidable  by  the  State,"*  as  the  general 

tioii  of  which  they  are  authorized '  to  purchase,  hold,  sell ,  and  convey  such 
real  and  personal  estate  as  the  purposes  of  the  corporation  shall  require.' 
"Whether  or  not  the  premises  in  controversy  are  necessary  for  those  pur- 
poses it  is  not  material  to  inquire  ;  that  is  a  matter  between  the  govern- 
ment and  tlie  corporation,  and  is  no  concern  of  the  defined  acts.  It 
would  lead  to  infinite  inconveniences  and  embarrassments,  if  in  suits  by 
corporations  to  recover  the  possession  of  their  property,  inquiries  were 
permitted  as  to  the  necessity  of  such  property  for  the  purposes  of  their 
incorporation,  and  the  title  made  to  rest  upon  the  existence  of  that  ne- 
cessity." In  California  State  Telegraph  Co.  v.  Alta  Telegraph  Co., 
22  Cal.  398,  Cope,  C.  J.,  on  page  429,  says:  "If  the  corporation,  in 
making  the  purchase,  has  acquired  property  which,  under  the  law  of 
its  incorporation,  it  had  no  right  to  acquire,  all  that  can  be  said  is 
that  it  has  exceeded  its  powers,  and  may  be  deprived  of  its  property  by 
a  judgment  of  forfeiture.  The  question  is  one  which  the  State  alone  can 
raise.  A  purchase  by  a  corporation  in  the  face  of  a  positive  prohibition 
would  be  void  ;  but  that  is  not  this  case.  There  was  no  provision  of  law 
forbidding  the  purchase;  and  admitting  that  the  corporation  had  no 
power  to  make  it,  the  want  of  power  in  the  absence  of  an  express  pro- 
hibition is  not  suflicient  to  avoid  it  as  to  third  persons." 

*  Michigan  Bank  v.  Niles,  1  Doug.  401,'  41  Am.  Dec.  575.  A  vendor 
cannot  set  aside  a  deed  or  executed  contract  upon  this  ground :  Barrow 
V.  Nashville  Turnpike,  9  Humph.  304. 

'  Ex  parte  Peru  Iron  Co.,  7  Cowen,  540;  Dockery  v.  Miller,  9  Humph. 
731. 

»  Carroll  v.  East  St.  Louis,  67  111.  568;  16  Am.  Rep.  632;  St.  Peters 
etc.  Cong.  V.  Germain,  104  111.  440;  Starkweather  v.  American  Bible 
Society,  72  111.  50;  22  Am.  Rep.  133;  Hay  ward  v.  Davidson,  41  Ind.  212; 
United  States  Trust  Go.  v.  Lee,  73  111.  142;  24  Am.  Rep.  236;  Fowler  v. 
Scully,  72  Pa.  St.  456;  13  Am.  Rep.  699;  Matthews  v.  Skinker,  62  Mo. 
329;  21  Am.  Rep.  425;  Leazure  v.  Hiliegas,  7  S.  &  R.  313. 

*  Missouri  Valley  Land  Co.  v.  Bushnell,  11  Neb.  192;  Russell  v.  Rail- 
way Co.,  68  Tex.  646;  National  Bank  v.  Matthews,  98  U.  S.  621  ;  Myers 
V.  McClavock,  39  Neb.  843;  42  Ajn.  St.  Rep.  627;  Tarpey  v.  Deseret  Salt 
Co.,  5  Utah,  494. 
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rule  is  that  an  inquiry  into  the  right  of  a  corporation 
will  not  be  permitted  colhiterally  but  will  be  allowed  only 
in  a  direct  proceeding  for  that  purpose  brought  by  the 
Stated 

§  122.  Corporation  acting  in  other  States. — Though 
a  corporation  has  no  legal  existence  out  of  the  State  in 
which  it  was  created,  yet  it  may  do  business  in  another 
State  by  the  comity  observed  among  the  different  States.^ 
But  the  validity  of  an  act  performed  in  another  State 
depends  upon  the  laws  of  that  State.  Thus,  where  a  coal 
company  incorporated  by  the  State  of  New  York  for  the 
purpose  of  supplying  a  city  of  that  State  with  coal,  bought 
coal  lands  in  Pennsylvania,  and  it  appearing  by  the  act 
of  incorporation  that  the  power  to  purchase  and  hold  lands 
was  given  with  a  view  to  the  purchase  of  lands  in  Penn- 
sylvania, it  was  held  by  the  Supreme  Court  of  the  United 
States  that  the  right  of  the  corporation  to  hold  the  lands 

1  National  Bank  v.  Whitney,  103  U.  S.  99 ;  Davis  v.  Old  Colony  R.  R. 
Co.,  ISl  Mass.  258;  41  Am.  Rep.  221;  Jones  v.  Habersham,  107  U.  S. 
174;  Seymour  v.  Slide  &  Spur  Gold  Mines,  153  U.S.  523;  Land  v.  Coff- 
man,  50  Mo.  243;  Connecticut  Mut.  Life  Ins.  Co.  v.  Smith,  117  Mo.  261; 
38  Am.  St.  Rep.  656;  Cowell  v.  Springs  Co.,  100  U.  S.  55;  Ragan  v.  Mc- 
Elroy,  98  Mo.  349;  Shewalter  v.  Pirner,  55  Mo.  219;  ChaniVjers  v.  St. 
Louis,  29  Mo.  543;  Hovelman  v.  Kansas  City  etc.  R.  R.  Co.,  79  Mo.  632; 
Thornton  v.  Nat.  Exchange  Bank,  71  Mo.  221 ;  Atlantic  &  Pac.  R.  R.  Co. 
V.  St.  Louis,  66  Mo.  228.  See,  also,  Natoma  Water  &  Min.  Co.  v.  Clarkin, 
14  Cal.  544;  California  State  Tel.  Co.  v.  Alta  Tel.  Co.,  22  Cal.  3J8j 
Chicago,  B.  &  Q.  R.  R.  Co.  v.  Lewis,  53  Iowa,  101;  Grant  v.  Henry  Clay 
Coal  Co.,  80  Pa.  St.  208;  Mallett  v.  Simpson,  94  N.  C.  37;  55  Am.  Rep. 
494;  Hough  v.  Cook  Co.  Land  Co.,  73  111.  23;  24  Am.  Rep.  230;  Alex- 
ander V.  Tolleston  Club,  110  111.  65;  Baker  v.  Neff,  73  Ind.  68;  Hay- 
ward  V.  Davidson,  41  Ind.  212;  Carlow  v.  Aultman,  28  Neb.  672;  Barnes 
t,.  Suddard,  117  111.  237;  Russell  v.  Texas  &  Pac.  Ry.  Co.,  68  Tex.  646; 
Hanlon  v.  Union  Pac.  R.  R.  Co.,  40  Neb.  52. 

»  Farmers'  Loan  Co.  v.  McKinney,  6  McLean,  1 ;  Lumbanl  y.  Aldrich, 
8  N.  H.  31;  28  Am.  Dec.  381;  State  v.  Boston,  25  Vt.  433;  Columbus 
Buggy  Co,  V.  Graves,  108  111.  459;  Cowell  v.  Springs  Co.,  100  U.  S.  55; 
Santa  Clara  Female  Academy  v.  Sullivan,  116  111.  375 ;  56  Am.  Rep.  776 ; 
Fisk  V.  Patton,  7  Utah,  399;  Tarney  v.  Deseret  Salt  Co.,  5  Utah,  494; 
Northern  Transp.  Co.  v.  Chicago,  7  Biss.  45;  Christian  Union  v.  Yount, 
101  U.  S.  352;  New  York  Dry  Dock  v.  Hicks,  5  McLean,  111;  Taylor  v. 
Alliance  Trust  Co.,  71  Miss.  694;  Connecticut  Mut.  Life  Ins.  Co.  v.  Cross, 
18  Wis.  109. 
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was  dependent  ui)oii  the  express  or  implied  consent  c)f 
the  State  of  Pennsylvania;  and  as  it  had  been  decided 
in  tiiat  State  that  a  corporation  had  a  right  to  hold 
land  until  the  government  took  some  act  to  divest 
the  estate,  it  was  determined  that  the  corporation  pur- 
chasing the  lands  could  hold  them  until  an  adverse 
]>roceeding  was  instituted  by  the  State  of  Pennsylvania.' 
Unless  the  law  or  manifest  policy  of  the  State  in 
which  the  land  is  situated  forbids  it,  a  foreign  cor- 
poration, authorized  by  the  jurisdiction  in  which  it 
was  created  to  hold  real  estate,  may  acquire  and  hold  real 
estate  in  another  State.^  The  rule  with  respect  to  con- 
testing the  right  of  foreign  corporations  to  hold  land  in 
another  State  is  the  same  that  applies  to  domestic  corpo- 
rations. The  question  can  be  raised  by  the  State  only  in 
a  direct  proceeding  for  that  purpose.^ 

§  123.  The  parties  must  be  in  esse  at  the  time  the 
conveyance  is  executed. — A  deed  made  of  a  jiresent  estate 
to  a  party  not  living  at  the  time  of  its  execution  is  void.^ 

1  Runyan  v.  Cotter,  14  Peters,  122. 

*  Taylor  v.  Alliance  Trust  Co.,  71  Miss,  694;  Santa  Clara  Academy  v. 
Sullivan,  116  111.  375;  56  Am.  Rep.  776;  Missouri  Lead  Min.  Co.  v.  Rein- 
hard,  114  Mo.  218;  35  Am.  St.  Rep.  746;  Christian  Union  v.  Yount.  101 
U.  S.  352;  New  Hampshire  Land  Co.  v.Tilton,  19  Fed.  Rep.  73;  Colum- 
bus Bug<,'y  Co.  V.  Graves,  108  111.  459;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Cross,  18  Wis.  119;  Whitman  Mining  Co.  v.  Baker,  3  Xev.  3S6;  Reor- 
ganized Church  V.  Church  of  Christ,  60  Fed.  Rep.  937 ;  Runyan  v.  Coster, 
14  Pet.  122;  Cowell  v.  Springs  Co.,  100  U.  S.  55;  Bank  of  Augusta  v. 
Earle,  13  Pet.  519;  Northern  Transp.  Co.  v.  Chicago,  7  Biss.  45;  Clare- 
mont  Bridge  Co.  v.  Royce,  42  Vt.  730;  Tarpey  v.  Deseret  Salt  Co.,  5 
Utah,  494;  Fisk  v.  Patton,  7  Utah,  399;  White  v.  Howard,  38  Conn.  342; 
Lumbard  v.  Aldrich,  8  N.  H.  31 ;  28  Am.  Dec.  381 ;  Newbury  Petroleum 
Co.  V.  Weare,  27  Ohio  St.  343;  Carlow  v.  Aultman,  28  Neb.  672;  Barnes 
V.  Suddard,  117  111.  237;  Alward  v.  Holmes,  10  Abb.  N.  C.  96. 

*  Barnes  v.  Suddard,  117  111.  237 ;  Leasure  v.  LTnion  Mut.  L.  Ins.  Co.,  91 
Pa.  St.  491;  Cowell  v.  Springs  Co.,  100  U.  S.  55;  Grant  v.  Henry  Clay 
Coal  Co.,  80  Pa.  St.  208;  Frilts  v.  Palmer,  132  U.  S.  382;  Seymour  i-. 
Slide  &  Spur  Gold  ^Nlines,  153  U.  S.  523 ;  Alexander  v.  Tolletson  Club,  110 
111.  65;  American  Mortgage  Co.  v.  Tennille,  87  Ga.  28;  O'Brien  v.  Weth- 
erell,  14  Kan.  616;  Reorganized  Church  v.  Church  of  Christ,  60  Fed.  Rep. 
S37;  Myers  t-.  McGavcck,  39  Neb.  843;  42  Am.  St.  Rep.  647. 

*  Hunter  v.  Watson,  12  Cal.  363;  73  Am.  Dec.  543;   Phelan   v.  San 
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Where  there  is  a  reasonable  doubt  of  either  of  the  parties 
beins:  in  esse  at  the  time  the  deed  is  delivered,  his  exist- 
ence  must  be  shown  as  an  affirmative  fact  to  render  the 
conveyance  operative.^ 

Francisco  Co.,  6  Oal.  531;  Miller  v.  Chittenden,  2  Iowa,  368;  Barr  «. 
Schroeder,  32  Cal.  610.  But  this  rule  does  not  apply  to  remaindermen: 
1  Wood  on  Conveyancing,  170,  172;  Perkins,  §  53;  3  Wash.  Eeal.  Prop. 
(4th  ed.)  266. 

1  Hulick  V.  Scovil,  4  111.  191.  See  as  to  charitable  uses,  Miller  v. 
Chittenden,  2  Iowa,  368;  Potter  v.  Chapin,  6  Paige,  649;  Brown  v.  Man- 
ning, 6  Ohio,  303;  27  Am.  Dec.  255;  Vidal  v.  Gerard's  Exr..  2  How.  128. 
A  deed  to  a  corporation  never  created  or  organized  can  have  no  effect : 
Harriman  v.  Southam,  16  Ind.  190:  Jones  v.  Cincinnati  Type  Foundry, 
14  Ind.  89;  Russell  v.  Topping,  5  McLean,  202. 
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§  124.  Purchase  by  aliens. — By  the  common  law  of 
England,  while  an  alien  may  purchase,  he  can  do  so  onlv 
for  the  benefit  of  the  king.  The  king  is  entitled  to  the 
land  so  purchased  by  virtue  of  his  prerogative  upon  an 
oflBce  found.^  Even  if  the  conveyance  was  taken  in  the 
name  of  atrustee,  it  afforded  the  alien  no  protection.^  An 
alien  who  is  made  a  denizen  by  letters-patent  of  the  king 
possesses  the  capacity  of  holding  lands  which  are  pur- 
chased after  he  becomes  a  denizen.' 

§  125.  Office  found. — Unless  the  proceeding  of  office 
found  is  perfected,  an  alien  has  the  power  to  hold  and 
convey  the  land  inter  vivos.*     And,  at  common  law,  if  an 

1  Co.  Litt.  2  b;  Dumoncel  v.  Dumoncel,  13  I.  R.  Eq.  92. 

*  The  King  v.  Holland,  Allen,  14;  1  Ro.  Ab.  194,  pi.  8.  See  Anstice 
V.  Brown,  6  Paige,  148.  And  the  crown  might  enforce  in  its  favor  a 
devise  in  trust  for  an  alien:  Barrow  v.  Wadkin,  24  Beav.  1;  Burnev  v. 
MacDonald,  15  Sim.  6;  Master  v.  De  Croismar,  11  Beav.  184.  But  where 
the  devise  is  to  trustees  to  sell  for  the  benefit  of  the  alien  and  others, 
the  crown  is  not  entitled  to  the  alien's  interest :  Du  Hourmelin  v.  Shel- 
don, 1  Beav.  79. 

*  Co.  Litt.  2  b. 

*  Com.  Dig.  Alien,  C  (3) ;  Co.  Litt.  2  b;  Phillips  v.  Moore,  100  U.  S. 
208;  Craig  v.  Bradford,  3  "Wheat.  594;  Cross  v.  De  Vaile,  1  Wall.  5; 
Gouveneur  v.  Robertson,  11  Wheat.  332;  Munro  v.  Merchant,  28  N.  Y. 
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alien  liad  purchased  lands,  and  before  office  found  had 
been  made  a  denizen  by  the  king, and  the  latter  confirmed 
his  estate,  the  confirmation  woukl  be  operative/  It  was 
considered  that  an  alien  had  no  capacity  for  transmitting 
by  descent,  and,  therefore,  his  land  upon  his  death  vested 
by  operation  of  law  in  the  king,  without  the  necessity  of 
an  office  found." 

§  126.     In  Eng-land. — These  disabilities  were  removed 
by  a  statute  passed  in  1870,  and  an   alien  may  now  hold 
and  dispose    of  property    in    the   same  manner    and   to 
the  same  extent  that  a  natural  born  British  subject  may. 
The  statute  provides  that  "real  and  personal  property  of 
every  description   may  be  taken,  acquired,  held,  and  dis- 
posed of  by  an  alien  in  the  same  manner  in  all  respects 
as  by  a  natural  born  British  subject;  and  a  title  to  real 
and  personal  property  of  every  description  may  be  de- 
rived through,  from,  or  in  succession  to  an  alien  in  the 
same  manner  in  all  respects  as  through,  from,  or  in  suc- 
cession to  a  natural  born  British  subject,  provided  (1)  that 
this  section  shall  not  confer  any  right  on  an  alien  to  hold 
real  property  situate  out    of  the  United  Kingdom,  and 
shall  not  qualify  an  alien  for  an  office,  or  for  any  munici- 
pal, parliamentary,  or  other  franchise;  (2)  that  this  sec- 
tion shall  not  entitle  an  alien  to  any  right  or  privilege  as 
a  British  subject,  except  such   rights    and   privileges  in 
respect  of  property  as  are  hereby  expressly  given  to  him; 
(3)  that  this  section  shall  not  affect  any  estate  or  interest 
in  real  or  personal  property  to  which  any  person  has  or 
may  become  entitled,  either  mediately  or  immediately,  in 
possession  or  expectancy,  in  pursuance  of  any  disposition 

9;  Smith  v.  Zaner,  4  Ala,  99;  Dudley  v.  Grayson,  6  Mon.  259;  Ramirez 
V.  Kent,  2  Cal.  558;  Waugli  v.  Riley,  8  Met.  290;  Montgomery  v.  Dorion, 
7  N.  H.  475.  And  see  Scanlan  v.  Wright,  13  Pick.  523  ;  25  Am.  Dec.  344 ; 
Sheaffe  v.  O'Neil,  1  Mass.  2r>6 ;  Merle  v.  Matthews,  26  Cal.  455 ;  Buchanan 
V.  J)e6hon,  1  Har.  &  G.  280;  Wadsworth  v.  Wadsworth,  12  N.  Y.  370; 
Jinkins  v.  Noel,  3  Stewt.  60;  People  v.  Folsom,  5  Oal.  373;  Kottman  v. 
Ayer,  1  Strob.  552. 

1  Fourdrin  v.  Gowdey,  3  Mylne  &  K.  383. 

»  Com.  Dig.  Alien,  C  (3). 
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made  before  the  passing  of  this  act,  or  in  pursuance  of 
any  devolution  by  hiw  on  the  deatli  of  any  person  dying 
before  the  passing  of  this  act."  ^ 

§  127.  In  the  United  States. — In  the  United  States, 
where  there  is  any  disqualification  placed  in  tlie  holding 
of  lands  by  an  alien,  it  is  firmly  settled  that  his  title  to 
land  purchased  or  devised  to  him  is  good  and  valid  against 
everybody  but  the  State,  and  can  be  divested  only  by 
oflice  found,  or  by  some  other  act  or  proceeding  taken  by 
the  State  for  the  purpose  of  acquiring  possession.^  On 
this  point  it  has  been  said:  "An  alien  may  purchase  land 
or  take  it  by  devise,  but  he  holds  it  at  the  will  of  the  gov- 
ernment. The  government  may  at  any  time  institute  an 
inquest  of  office  for  the  purpose  of  ascertaining  whether 
he  is  an  alien  or  not;  and  if  it  be  found  that  he  is,  the 
estate  or  possession  of  the  land  is  immediately  vested  in 
the  people  of  the  State,  who  before  had  only  the  riglit  or 
title.  The  people  cannot  enter  upon  the  possession  of  an 
alien  without  his  judicial  proceeding.  His  entry  and  pos- 
session and  holding  are  lawful,  and  can  be  terminated  only 
by  regular  legal  proceedings."^  Aliens  may  take  by  pur- 
chase or  succession,  lands  held  by  the  federal  government.'* 

'  33,  34  Vict.  ch.  14,  §  2.  The  statute  was  passed  May  12,  1870.  The 
legislatures  of  British  provinces  have  the  power  by  section  12  to  confer 
tiie  i)rivilege  of  naturalization  within  their  own  limits:  See  Fitch  v. 
Weber,  5  Hare,  51 ;  Count  De  Wall's  case,  6  Moore  P.  C.  C.  216 ;  12  Juv.  145 ; 
Barrow  v.  Wadkin,  24  Beav.  327 ;  Rittson  v.  Stordy,  3  Smale  &  G.  230. 

*  Jackson  v.  Adams,  7  Wend.  367 ;  McCreery  v.  Allender,  4  Har.  & 
McH.  409;  Scanlan  r.  W>ight,  13  Pick.  523;  25  Am.  Dec.  344;  Groves  v. 
Gordon,  1  Conn.  11 ;  Marshall  v.  Conrad,  5  Call,  364;  Dudley  v,  Grayson, 
6  Mon.  267 ;  University  v.  Miller,  3  Dev.  191 ;  Buchanan  v.  Deshon,  1 
Har.  &  G.  280;  Doe  v.  Horniblea,  2  Hayw.  (N.  C.)  37;  Halstead  i-.  Com- 
missioners of  Lake,  56  Ind.  363;  People  r.  Conklin,  2  Hill,  67;  Jenkins 
V.  Noel,  3  8tewt.  60;  Wauph  v.  Riley,  8  :Met.  295;  Doe  v.  Robertson,  11 
Wheat.  322;  Courtney  v.  Turner,  12  Nev.  345;  Bradstreet  r.  Supervisors, 
13  Wend.  546;  Wibur  v.  Tobey,  16  Pick.  179;  People  r.  Folsom,  5  Cal. 
378;  Ramirez  v.  Kent,  2  Cal.  558;  Racouillat  v.  Sansevain,  32  Cal.  376; 
Foss  V.  Crisp,  20  Pick.  124. 

'  Jackson  v.  Adams,  7  Wend.  367,  368.  per  Sutherland,  J.  See  Jackson 
V.  Beach,  1  Johns.  Cas.  401. 

*  Brightley'a  Dig.  tit.  Land  Presumption. 
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§  128.  State  reg-ulation. — Each  State  has  the  power  of 
determining  to  what  extent  aliens  may  hold  land  within 
its  territory.  In  some,  the  rights  of  aliens  to  hold  lands 
are  guarded  by  constitutional  provisions;  in  others,  the 
right  is  conferred  by  statute.  Without  entering  into  an 
examination  of  the  different  statutes,  or  the  rules  by  which 
they  and  constitutions  are  to  be  construed,  it  may  be 
stated  that  no  restrictions  to  the  acquisition  of  lands  by 
aliens  exist  in  Alabama,'  Colorado,^  Florida,^  Illinois,'' 
lowa,^  Kansas,"  Maine,^  Massachusetts,^  Michigan,^  Min- 
nesota,^" Mississippi,"  Missouri,'"  Ohio,''^  Nebraska,'*  New 
Hampshire,'^  New  Jersey,'"  South  Carolina,'^  Wisconsin.'* 
In  other  States,  conditions  of  various  kinds,  such  as  resi- 
dence, limitation  of  time  within  which  claim  must  be 
made,  and  disposition  of  land  within  specified  time,  are 
imposed.  Among  the  States  where  statutes  of  this  nature 
prevail  are  Arkansas,  California,  Connecticut,  Delaware, 
Indiana,  Kentucky,  Maryland,  New  York,  Tennessee,  Vir- 
ginia, and  Texas.'*     In  Rhode  Island,  a  statute  provided 

1  Code  1866,  §§  2860,  2861,  p.  677. 

'  Gen.  Laws,  ch.  4,  §  15. 

»  Laws  of  Flori.la  (McClellan's  Dig.  1881),  ch.  92,  §§  7,  14,  p.  470. 

*  Rev.  Stats.  (Hurd),  1880,  ch.  6,  §  1,  p.  136. 

*  Code,  §  1908,  pt.  2,  tit.  13,  ch.  1.  See  Krogan  v.  Kinney,  15  Iowa,  242 ; 
Rheim  v.  Robins,  20  Iowa,  45;  Purczell  v.  Smidt,  21  Iowa,  540;  Brown  v. 
Pearson,  41  Iowa,  481. 

*  Gen.  Stats.,  p.  40. 

'  Rev.  Stats.,  pp.  449,  559. 

8  Gen.  Stats.,  ch.  90,  §  83;  Pub.  Stats.  1882,  pt.  2,  tit.  1,  ch.  126,  §  1, 
p.  744. 

^  Compiled  Laws  1871,  p.  79;  Const.,  art.  xviii.,  §  13. 

i»  Gen.  Stats.  1873,  §  22;  Stats.  1878,  ch.  75,  §  41,  p.  820. 

"  Rev.  Code  1880,  §  1230. 

"  Rev.  Stats.  1879,  §  325,  p.  49.  See  Wacker  v.  Wacker,  26  Mo.  426; 
Sullivan  v.  Burnett,  4  Morr.  Trans.  671. 

»  Rev.  Stats.  1880,  §  4173. 

"  Const.,  art.  i.,  §  25;  Comp.  Stats.  (Brown),  1881,  ch.  73,  §  54,  p.  394. 

1*  Gen.  Laws,  ch.  135,  §  16. 

"  Rev.  of  1877,  pp.  6,  296. 

"  Rev.  Stats.,  pp.  440-537. 

"  Rev.  Stats.  1878,  ch.  99,  §  2200. 

19  Ark.  Code  1874,  §  2167;  Cal.  Const.  1879,  art.  i,  §  17;  Cal.  Civ. 
Code,  §§  671,  672,  1405;  Conn.  Stats.  1866,  p.  137;  Del.  Rev.  Code  1874, 
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that  aliens  might  hold  land  provided  they  had  previously 
obtained  a  license  from  the  court.  It  was  held  that  this 
statute  did  not  affect  the  principle  that  aliens  may  take 
land  by  deed  and  liold  it  against  all  but  the  sovereign, 
until  office  found,  and  that  this  principle  existed  in  that 
State  as  elsewhere.*  Protection  will  be  given  to  an  alien 
in  tlie  possession  of  public  lands  as  against  trespassers 
who  do  not  connect  themselves  with  the  government  title.'^ 
But  this  protection  will  not  be  given  against  one  who 
shows  connection  with  the  title  of  the  government.^ 

p.  493 ;  Ind.  Rev.  of  1876,  ch.  11 ;  Ky.  Gen.  Stats.  1873,  p.  191 ;  Md.  Code, 
Rev.  Code  1878,  art.  Ixv.  §  8;  N.  Y.  Fay's  Dig.  1876,  pp.  552,  553;  Tenn. 
Th.  &  St.  Stats.  1871,  p.  953;  Va.  Code  1873,  p.  130,  ch.  4,  tit.  2,  §  18; 
Tex.  Rev.  Stats.  1879,  H  9,  1658;  Pasch  An.  Dig.  (2d  ed.),  art.  Ixvii.  p. 
lOG.  In  Texas,  an  alien  has  the  term  of  nine  years  in  which  to  dispose 
of  real  estate  tiiat  he  has  acquired :  Barclay  v.  Cameron,  25  Tex.  232. 
See  PhilUps  v.  Moore,  100  U.  S.  208;  Osterman  v.  Baldwin,  6  Wall.  216; 
Sattergarl  v.  Schrimpff,  35  Tex.  323.  As  to  the  rule  in  New  York,  see 
Goodrich  v.  Russell,  42  N.  Y.  177;  Ettenbeimer  v.  Hellinan,  66  Barb. 
374;  Heeney  v.  Brooklyn,  33  Barb.  360.  As  to  Kentucky,  see  Eastlake 
V.  Rodaquest,  11  Bush,  42;  Yeaker^;.  Yeaker,  4  Met.  33.  As  to  Mich- 
igan, see  Crane  v.  Reeder,  21  Mich.  24;  4  Am.  Rep.  430.  As  to  Iowa, 
see  Purczell  v.  Smidt,  21  Iowa,  540;  Greenhold  v.  Stanforth,  21  Iowa,  595. 
By  section  2676  of  the  Georgia  Code  it  is  provided  that  lands  may  be 
acquired  on  the  condition  that  improvements  are  made  and  the  holding 
is  limited  to  one  liundred  and  sixty  acres.  In  Pennsylvania,  an  alien 
is  permitted  to  hold  five  th  ousand  acres:  Brightley's  Purdon  Dig.  67. 
1  Cross  V.  De  Yalle,  1  Wall.  1,  13. 

*  Courtney  v.  Turner,  12  Nev.  345.  Beatty,  J.,  delivering  the  opinion 
of  the  court,  said  :  "An  alien  will  be  protected  in  the  possession  of  the 
public  lands  the  same  as  a  citizen.  Neither  can  hold  as  against  the  gov- 
ernment title;  but  the  defendants  have  not  shown,  or  offered  to  show, 
that  they  have  the  government  title,  or  that  they  have  taken  any  steps 
to  obtain  it.  They  are  mere  naked  trespassers  upon  the  possession  of 
one  who,  so  far  as  the  proof  goes,  has  as  much  right  as  they  have  to  oc- 
cupy any  portion  of  the  public  lands." 

»  Golden  Fleece  Co.  v.  Cable  Con.  Co.,  12  Nev.  312.  Under  the  Mex- 
ican law  un  alien  might  hold  land  until  proceedings  were  taken  to  divest 
title:  Merle  v.  Matthews,  26  Cal.  455;  Phillips  r.  Moore,  100  U.S.  208; 
Hammeken  v.  Clayton,  2  Woods,  336.  "The  question  as  to  the  right  of 
a  nonresident  alien  to  hold  property  at  common  law,  and  as  we  under- 
stand it  under  the  civil  law,  was  a  matter  between  the  alien  and  the  gov- 
ernment, and  could  not  be  called  in  question  on  a  collateral  proceeding 
between  individuals.  The  proceeding  at  common  law  to  divest  an  alien 
of  property  purchased  is  by  an  imiuest  of  oflice,  and  until  otlice  found  an 
alien  may  hold  real  estate.     Under  tlie  civil  law,  tlare  was  some  analo- 
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§  129.  Treaty  paramount  law. — It  is  now  settled,  that 
State  laws  placing  restrictions  upon  the  right  of  aliens  to 
hold  lands  must  3deld  to  treaties  made  by  the  federal  gov- 
ernment with  foreign  States  giving  their  sui)jects  the  right 
to  hold  real  estate.  Such  treaties  are  a  part  of  the  local 
law  of  each  State,  and  are  superior  to  all  State  constitu- 
tional provisions  or  legislative  enactments/  An  alien,  it 
is  held,  may  maintain  an  action  for  the  recovery  of  land 
in  case  of  an  intrusion.^ 

§  130.  Resident  aliens. — A  provision  in  a  State  con- 
stitution providing  that  aliens  who  are  bona  fide  residents 
of  the  State  may  hold  land  is  not  restrictive  in  its  oper- 
ation, and  the  legislature  has  the  power  of  extending  this 

gous  proceeding  " :  Racouillat  v.  Sansevain,  32  Cal.  386.  See,  also,  2 
Escrecshe  Partidos  Hispano  Mexicanos,  696;  2  Sala  Mexicana,  240.  And 
see  Holliman  v.  Peebles,  1  Tex.  'd73;  Yates  v.  lams,  10  Tex.  168;  Clay  v. 
Clay,  26  Tex.  24;  La  Coste  v.  Odam,  26  Tex.  458;  Barrett  v.  Kelly,  31 
Tex.  476. 

^  Hauenstein  v.  Lynbam,  100  U.  S.  483;  Cbiraci;.  Cbirac,  2  Wheat. 
259;  Carneal  v.  Banks,  10  Wheat.  181;  Hughes  v.  Edwards,  9  Wheat. 
489;  Orr  v.  Hodgeson,  4  Wheat.  453;  Geofroy  v.  Riggs,  133  U.  S.  258  r 
Wunderle  v.  Wunderle,  144  111.  40 ;  KuU  v.  Kull,  37  Hun,  476.  The 
court  in  Hauenstein  v.  Lynham,  per  Mr.  Justice  Swayne,  said :  "It  must 
always  be  borne  in  mind  that  the  constitution,  laws,  and  treaties  of  the 
United  Staies  are  as  much  a  part  of  the  law  of  every  State  as  its  own 
local  laws  and  constitution.  This  is  a  fundamental  principle  in  our 
system  of  corn->lex  national  polity":  See,  also,  Shanks?;.  Dupont,  3 
Peters,  242;  luster  &  Elam  v.  Neilson,  2  Peters,  253;  The  Cheroke3 
Tobacco,  11  Wall.  616;  Mr.  Pinkney'a  Speech,  3  Elliot's  Constitutional 
Debates,  231;  The  People  etc.  v.  Gerke  &  Clark,  5  Cal.  381.  And  cee 
Ware  v.  Hylton,  3  Dall.  242;  Fairfax  v.  Hunter's  Lessee,  7,  Cranch,627; 
8  Op.  Att'y.  Gen.  415;  Hallock  Int.  Law,  157;  4  Kent's  Com.  420. 

*  Bradstreet  v.  Supervisors,  13  Wend.  546;  McCreery  v.  AUender,  4 
Har.  &  McH.  409;  Jackson  v.  Britton,  4  Wend.  507;  Waugh  v.  Kiley,  8 
Met.  295;  Scanlan  v.  Wright,  13  Pick.  523;  25  Am.  Dec.  344.  See,  also, 
Gansevoort  v.  Lunn,  3  Johns.  Cas.  109;  Onser  v.  Hoag,  3  Hill,  79;  Jack- 
eon  ex  deui.  Culverhouse  v.  Fieach,  1  Johns.  Cas.  399;  Lareau  v.  Davig- 
non,  1  Buff.  N.  Y.  Sup.  Ct.  128;  Bonaparte  v.  Camden  etc.  R.  R.  Co.,  1 
Bald.  316;  Commonwealth  v.  Andre,  3  Pick.  224.  At  common  law  an 
alien  could  not  maintain  either  real  or  mixed  actions  (Co.  Litt.  26)j 
but  he  might  maintain  personal  actions:  Story's  Eq.  Plead.,  §§  51,  52. 
And  see  Taylor  v.  Carpenter,  3  Story,  458;  s.  c.  2  Wood.  &  M.  1;  Coats 
V.  Holbrook,  2  Sand.  Ch.  586;  Byam  v.  Stevens,  4  Edw.  Ch.  119;  Breed- 
love  V.  Nicolet,  7  Peters,  413. 
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right  to  nonresident  foreigners.  The  effect  of  a  constitu- 
tional provision  of  this  character  is  to  remove  the  com- 
mon-law disability  which  otherwise  would  rest  upon 
resident  foreigners,  and  the  rights  which  it  confers  may 
be  enlarged,  but  cannot  be  abridged  by  the  legislature.^ 
The  State  may  interpose  an  information  to  forfeit  land 
held  by  an  alien  against  a  claim  by  an  alien  plaintiff  who 
seeks  to  recover  the  land." 

§  131.  Deed  of  alien  before  office  found. — While  it 
is  said  in  some  cases  that  where  the  alien  has  conveyed 
land  by  deed,  it  is  liable  to  forfeiture  in  the  hands  of  the 
grantee,^  yet  the  rule  seems  to  be  when  the  disability  of 
alienage  exists,  that  an  alien  may  convey  lands  acquired 
by  him  by  purchase  before  office  found,  and  his  deed  will 
transfer  a  good  and  valid  title,  if  the  grantee  is  capable  of 
holding.  It  is  not  the  object  of  the  State  to  add  to  its 
revenue  by  the  confiscation  of  property,  but  to  protect 
itself  from  the  danger  of  allowing  persons  who  owe  it  no 
allegiance  to  own  land  within  its  boundaries,  and  perhaps 
use  the  profits  derived  from  the  land  in  acts  of  hostility 
to  the  State.     For  this  reason  is  it  that  the  land  may  be 

1  People  V.  Rogers,  13  Cal.  159;  Purczell  v.  Smidt,  21  Iowa,  540;  Nor- 
ris  i".  Hoyt,  18  Cal.  217.  In  People  v.  Ro<,'ers,  supra,  Baldwin,  J.  , deliver- 
ing the  opinion  of  the  court,  said  :  "The  object  of  this  provision  wag  to 
secure  a  certain  protection  to  resident  aliens  as  might  be  in  the  State  at 
the  time  of  a  descent.  But  this  short  sentence  was  not  designed  to 
comprehend  all  the  law  in  respect  to  aliens.  The  legislature  could  not, 
indeed,  abridge  this  privilege,  but  it  was  not  disabled  from  extending 
it  or  adding  other  privileges.  It  might  as  well  be  urged  that  because 
the  constitution  prjvided  that  no  law  should  be  passed  impairing  the 
obligation  of  contracts,  no  legislative  regulation  could  be  had ;  or,  be- 
cause a  liomestead  was  exempted  from  forced  sale,  there  could  be  no 
exemption  of  other  property.  The  alien  is  secured  by  the  constitution 
in  this  one  privilege,  but  he  may  be  secured  by  the  legislature  in  as 
many  more  as  it  chooses  to  give,  provided  there  is  no  conflict  with  any 
constitutional  restrictions  upon  its  power":  See  United  States  v.  Fox, 
94  U.  S.  315;  Etheridge  v.  Malempre,  18  Ala.  565. 

'  Raid  V.  The  State  ex  el.  Thompson,  74  Ind.  252. 

»  People  V.  Couklin,  2  Hill,  67;  Scanlan  v.  Wright,  13  Pick.  523;  25 
Am.  Dec.  344. 
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forfeited  to  the  State.'  An  alien  cannot  prevent  the  per- 
formance of  a  specific  contract  relating  to  real  estate  by- 
pleading  his  alienage  as  a  bar.^  As  to  whether  an  alien 
before  office  found  can  maintain  an  action  to  recover  real 
estate,  the  better  view  is  that  he  can.^  If  land  is  to  be 
conveyed  to  a  citizen  in  trust  to  convert  into  money  as 
soon  as  practicable,  and  deliver  the  same  to  an  alien, 
there  is  no  intention  tliat  the  trustee  shall  hold  the  land 
for  the  benefit  of  the  alien,  and  such  a  trust  is  valid.* 

§  132.  Naturalization. — The  naturalization  of  an  alien 
will  confirm  a  title  which  he  had  previously  acquired  by 
either  purchase  or  devise.^  But  it  will  hot  have  the  effect 
of  enabling  him  to  take  lands  as  an  heir,  to  which  if 
capable  of  holding  he  would  have  been  entitled  before 
his  naturalization,^  Where  land  is  granted  by  the  United 
States  to  an  alien,  and  the  same  escheats  for  the  absence 
of  heirs  capable  of  holding,  the  land  does   not  revert  to 

^  Montgomery  v.  Dorion,  7  N.  H.  475 ;  Halstead  v.  Board  of  Commis- 
Bioners  of  Lake  County,  56  Ind.  363;  Marshall  v.  Conrad,  5  Call,  364; 
Foxwell  V.  Craddock,  1  Pat.  &  H.  250;  Sheaffe  v.  O'Neil,  1  Mass.  256. 

*  Scott  V.  Thorpe,  1  Edw.  Ch.  512. 

*  Bradstreet  v.  Supervisors  of  County  of  Oneida,  13  Wend.  546.  And 
see  Norris  v.  Hoyt,  18  Cal.  217 ;  McCreery's  Lessee  v.  AUender,  4  Har. 
&  McH.  409;  Apthorp  v.  Backus,  Kirby,  407;  1  Am.  Dec.  26;  Sabriego 
V.  White,  30  Tex.  576;  Airhart  v.  Massieu,  8  Otto,  491.  In  Laurens  v. 
Jenny,  1  Spear,  356,  the  court  doubted  that  he  had  such  right. 

*  Anstice  v.  Brown,  6  Paige,  448 ;  Craig  v.  Leslie,  3  Wheat.  563.  An 
alien  may  hold  land  until  the  fact  of  alienage  has  been  officially  found: 
Gray  v.  Kauffman,  82  Tex.  65;  Halstead  v.  Lake  Co.,  56  Ind.  363;  Baker 
V.  Westcott,  73  Tex.  129;  Norris  v.  Hoyt,  18  Cal.  217;  Phillips  v.  Moore, 
100  U.  S.  208;  Quigiey  v.  Birdseye,  11  Mont.  439;  Williams  v.  Bennett, 
1  Tex.  Civ.  App.  498;  Peoples.  Folsom,  5  Cal.  373;  Merle  v.  Matthews, 
26  Cal.  455;  Carlow  v.  Aultman,  28  Neb.  672;  Sands  v.  Lynham,  27 
Gratt.  295;  21  Am.  Rep.  348;  American  Mortgage  Co.  v.  Tennille,  87  Ga. 
28;  Waugh  v.  Riley,  8  Met.  290;  Osterman  v.  Baldwin,  6  Wall.  116; 
Ramires  v.  Kent,  2  Cal.  558. 

^  Harley  v.  State  ex  rel.  Attorney  General,  40  Ala.  689;  Jackson  ex 
dem.  Doran  v.  Green,  7  Wend.  333;  Osterman  v.  Baldwin,  6  Wall.  116; 
Baker  v.  Westcott,  73  Tex.  129;  Foss  v.  Crisp,  20  Pick.  121. 

«  People  V.  Conklin,  2  Hill,  67;  Vaux  v.  Nesbit.  1  McCord  Ch.  372; 
Heeney  v.  Trustees  of  Brooklyn  Benevolent  Society,  33 Barb.  360 ;  Keenan 
V.  Keenan,  7  Rich.  345. 
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the  federal  govenimeut,  but  is  taken  by  the  State  as 
sovereign  of  the  realty.^  By  a  sufiiciently  long  and  un- 
disturbed possession  an  alien,  it  has  been  held  in  Massa- 
chusetts, may  acquire  a  title  valid  against  the  State.'' 

^  Etlieridge  v.  Doe  ex  dera.  Malernpre,  18  Ala.  565. 
*  Piper  V.  Richarddon,  9  Met.  155. 
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NECESSITY    OF    A  WRITING — PART    PERFORMANCE. 

§  133.  Deeds  must  be  written  upon  paper  or  parchment. 

§  134.  Comments. 

§  135.  Printed  deeds. 

§  136.  Whether  writing  with  ink  is  necessary. 

§  137.  Parol  contracts  may  be  enforced  in  case  of  part  performance. 

§  138.  Where  this  doctrine  does  not  prevail. 

§  139.  The  basis  upon  which  the  principle  rests. 

§  140.  Part  f)e7-formance  must  have  been  done  by  the  party  seeking  the 
enforcement  of  the  contract. 

§  141.  Acts  must  be  done  in  pursuance  of  the  agreement. 

^  142.  Convincing  proof  required. 

§  143.  Letter  as  memoranlum  of  contract. 

§  144.  Part  performance  of  an  agreement  for  several  acts. 

§  145.  Rule  with  reference  to  the  taking  of  possession. 

§  146.  Possession  must  be  in  pursuance  of  agreement. 

§  147.  Relief  when  possession  taken  based  upon  equitable  considera- 
tions. 

§  148.  Parol  gift  of  land. 

§  149.  Compensation  at  law  the  test. 

§  150.  What  is  a  sufficient  possession. 

§  151.  Possession  alone.  * 

§  152.  Fraudulent  omission  of  part  of  land  from  deed. 

§  153.  Length  of  time  over  which  possession  extends. 

^  154.  Character  of  possession. 

§  155.  Possession  contemporaneous  with  contracts. 

§  156.  Po8:-ession  must  be  in  pursuance  of  the  agreement — Pre-existing 
tenancy. 

§  157.  Possession  upon  parol  partition. 

§  158,  Disputt'd  boundaries. 

§  159.  Parol  exchange. 

§  160.  Erection  of  improvements. 

^161.  Nature  of  improvements. 

§  162.  Compensation  for  improvements. 
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^  (lf>8) 
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^  109.  Acts  not  considered  part  performance. 

^  170.  Payment  of  money  merely  is  not  part  performance. 

§  171.  Reasons  for  the  rule. 

§  172.  When  ytayment  of  money  part  performance. 

^  173.  Part  performance  by  marriage. 

§  liiS.  Deeds  must  be  written  upon  paper  or  parch- 
ment.— Writing  upon  paper  or  parchment  has  been  con- 
sidered one  of  the  requisites  of  a  valid  deed.  "  It  may 
be  in  any  cliaracter  or  language,  but  it  should  be  upon 
paper  or  parchment;  for  it  is  said  that  if  it  be  written  on 
stone,  board,  linen,  leather,  or  the  like,  it  is  no  deed. 
Wood  or  stone  may  be  more  durable,  and  linen  less  liable 
to  rasures;  but  writing  on  paper  or  parchment  unites  in 
itself  more  perfectly  than  in  any  other  way  both  those 
desirable  qualities,  for  there  is  nothing  else  so  durable 
and  at  the  same  time  so  little  liable  to  alteration;  nothing 
so  secure  from  alteration,  that  is  at  the  same  time  so  du- 
rable." ' 

§  134.  Comments. — As  the  universal  practice  is  for 
deeds  to  be  w^ritten  upon  paper  or  parchment,  it  is  per- 
haps of  little  practical  importance  to  inquire  whether  the 
validity  of  a  deed  is  affected  by  the  character  of  the  ma- 
terial upon  which  it  is  written.  But  it  may  well  be 
doubted  that  this  is  the  rule  at  the  present  day,  or  that 
any  other  suitable  material  would  not  do  as  well.  Prac- 
tically, deeds  are  always  written  upon  paper  or  parch- 
ment; but  if  written  upon  any  other  substance,  no  good 
reason  can  be  given  wliy  they  should  be  considered  in- 
valid for  this  reason  alone. 

§  135.  Printed  deeds. — A  deed  wholly  in  printing,  or 
partly  printed  and  partly  written,  is  considered  a  deed  in 
writing  within  the  meaning  of  the  statute  requiring  a 
written  instrument.     A  printed  signature   has  been  hold 

'  2  Blackst.  Com.  297;  Co.  Litt.  239  a;  Wood  on  Conveyancing',  126; 
Shep.  Touch.  50,54.  "To  prevent  frauds  from  easy  alterations,  the 
writing  must  be  on  paper  or  parehint'nt,  for  if  it  be  written  on  wood, 
linen,  the  bark  of  a  tree,  a  stone,  or  the  like,  and  it  be  delivered  as  a 
deed,  it  will  not  have  that  operation:"  2  Bouvier'a  Inst.  389. 
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sufficient  under  the  statute  of  frauds  requiring  certain 
contracts  to  be  signed  by  the  party  to  be  charged  thereby. 
But  under  the  Kevised  Statutes  of  New  York,  a  memo- 
randum is  required  to  be  "subscribed";  and  tliis  is  held 
to  mean  an  actual,  manual  subscription  in  writing,  and 
not  to  include  a  printed  signature.^ 

§  136.  Whether  writing  with  ink  is  necessary. — Deeds 
are  generally  written  with  ink,  but  it  can  scarcely  be 
doubted  that  if  written  with  a  lead  pencil  or  any  other 
means  by  which  a  perceptible  mark  is  made,  they  would 
be  valid.  There  does  not  seem  to  be  any  case  in  which 
the  question  has  arisen,  whether  a  writing  with  lead 
pencil  affected  the  validity  of  a  deed.  But  it  is  held  that 
a  memorandum  written  by  pencil  satisfies  the  require- 
ments of  the  statute  of  frauds,  and  wills  and  codicils 
written  in  pencil  have  been  frequently  held  valid.^  "Tlie 
statute  requires  a  writing.  It  does  not  undertake  to  de- 
fine with  what  instrument  or  with  what  material  the  con- 
tract shall  be  written.  It  only  requires  it  to  be  in  writing 
and  signed,  etc.  Tlie  verdict  here  finds  that  the  memo- 
randum was  written,  but  it  proceeds  further  and  tells  us 
with  what  instrument  it  was  written,  viz.,  with  a  lead  pen- 
cil. But  what  have  we  to  do  witli  the  kind  of  instrument 
which  the  parties  employed  when  we  find  all  that  the  stat- 
ute required,  viz.,  a  memorandum  of  the  contract  in  writ- 
ing, together  with  the  names  of  the  parties.  To  write  is 
to  express  our  ideas  by  letters  visible  to  the  eye.  The 
mode  or  manner  of  impressing  those  letters  is  no  part 
of  the  substance  or  definition  of  writing.  A  pencil  is  an 
instrument  with  which  we  write  without  ink."^ 

^  Browne  on  Statute  of  Frauds,  §  356  (4th  ed.),  p.  441;  Saunderson 
V.  Jackson,  3  Esp.  180 ;  Schneider  v.  Norris,  2  Maule  &  8.  286.  See  Com- 
monwealth V.  Iiuy,  3  Gray,  447;  Lerned  v.  Wannemacher,  9  Allen,  417. 

«  Vielie  v.  Osgood,  8  Barb.  130;  Davis  v.  Shields,  26  Wend.  351.  See 
Pitts  V.  Beckett,  13  Mees.  &  W.  743. 

*  Geary  v.  Physic,  5  Barn.  &  0.  234;  Merritt  v.  Clason,  12  Johns.  102; 
7  Am.  Dec.  286. 

*  Clason  V.  Bailey,  14  Johns.  484,  491.  The  chancellor  continuing,, 
Bftid :  "  The  ancients  understood  alphabetic  writing  as  well  as  we  do,  but 
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§  137.      Parol  contracts   may  be   enforced    in    case  of 
part  performance.— While  title  to  real  property  can   be 

it  is  certain  tliat  the  uee  of  paper,  pen,  and  ink  was  for  a  long  time  un- 
known to  tliem.  In  the  days  of  Job  they  wrote  upon  lead  with  an  iron 
pen.  The  ancients  used  to  write  upon  hard  substances,  as  stones,  metals, 
ivory,  wood,  etc,  w.th  a  style  or  iron  instrument.  The  next  improvement 
was  writing  upon  waxed  tables,  until  at  last  paper  and  parchment  were 
adopted,  when  the  use  of  calamus  or  reed  was  introduced.  The  common 
law  has  gone  so  far  to  regulate  writings  as  to  make  it  necessary  that  a 
deed  should  be  written  on  paper  or  parchment,  and  not  on  wood  or  stone. 
This  was  for  the  sake  of  durability  and  safety,  and  this  is  all  the  regu- 
lation that  the  law  has  prescribed.  The  instrument  or  the  material  by 
which  letters  were  to  be  impressed  on  paper  or  parchment  has  never  yet 
been  delined.  This  has  been  left  to  be  governed  by  public  convenience 
and  usage,  and  as  far  as  questions  have  arisen  on  this  subject,  the  courts 
have  with  great  latitude  and  liberality,  left  the  parties  to  their  own  dis- 
rection.  It  has  accordingly  been  admitted  (2  Blackst.  Com.  297;  2  Bos. 
&  P.  238;  3  Esp.  180),  that  printing  was  writing  within  the  statute,  and 
(2  Brown.  585)  that  stamping  was  equivalent  to  signing,  and  (8  Ves.  175) 
that  making  a  mark  was  subscribing  within  the  act.  I  do  not  find  any 
case  in  the  courts  of  common  law  in  which  the  very  point  now  before  us 
has  been  decided,  viz.,  whether  writing  with  a  lead  pencil  was  suffi- 
cient; but  there  are  several  cases  in  which  such  writings  were  pro- 
duced and  no  objection  taken.  The  courts  have  impliedly  admitted 
that  writing  with  such  an  instrument  without  the  use  of  any  liquid 
was  valid.  Thus,  in  a  case  in  Comyn's  Keports,  page  451,  the  coun- 
sel cited  the  case  of  Loveday  v.  Claridge  in  1730,  where  Loveday,  intend- 
ing to  make  his  will,  pulled  a  paper  out  of  his  pocket,  wrote  some  things 
down  with  ink,  and  some  with  pencil,  and  it  was  held  a  good  will.  But 
we  have  a  more  full  and  autlientic  authority  in  a  late  case  decided  at  doc- 
tors' commons  (Raymes  v.  Clarkson,  1  Phillim.  Rep.  22),  where  the  very 
question  arose  in  the  validity  of  a  codicil  written  with  a  pencil.  It  was 
a  point  over  which  the  prerogative  court  had  complete  jurisdiction,  and 
one  objection  taken  to  the  codicil  was  the  material  with  which  it  was 
written,  but.  it  was  contended  on  the  other  side  that  a  man  might  write 
his  will  with  any  material  he  pleased  quocunque  modo  velit  quocunque  mode 
possit,  and  it  was  ruled  by  Sir  John  Nicholl,  that  a  will  or  codicil  written 
in  pencil  was  valid  in  law."  Promissory  notes  and  contracts  written  with 
a  lead  pencil  are  valid:  Partridge  v.  Davis,  20  Vt.  499;  Merritt  r.  Clason, 
12  Johns.  102;  7  Am.  Dec.  286;  Closson  r.  Stearns,  4  Vt.  11 ;  23  Am.  Dec. 
245;  Brown  v.  Butchers'  etc.  Bank,  6  Hill  (N.  Y.),  443;  14  Am.  Dec.  755; 
Clason  V.  Bailey,  14  Johns.  490;  Geary  v.  Physic,  5  Barn.  &  C.  234.  So 
are  wills:  Main  v.  Ryder,  84  Pa.  St.  217;  Tomlinson's  Estate,  133  Pa.  St. 
245;  19  Am.  St.  Rep.  637;  Myers  i-.  Vanderbilt,  84  Pa.  St.  510;  24  Am. 
Rep.  227  ;  Harris  v.  De  Pue,  39  Md.  535 ;  Mence  v.  Mence,  18  Ves.  Jr.  348. 
An  indictment  may  be  partly  printed  and  partly  written:  0' Bryan  v. 
State,  27  Tex.  App.  340.  A  verdict  in  a  criminal  case  need  not  necessarily 
be  in  ink:  State  v.  Anderson,  45  La.  A_u.  651. 
Deeds,  Vol.  I.  —  U 
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conveyed  only  by  an  instrument  in  writing,  courts  of 
equity  will  enforce  a  conveyance  where  part  performance 
of  the  contract  has  taken  place.  This  power  is  always, 
however,  exercised  with  groat  reluctance.  The  court  will 
refuse  to  interfere  at  the  suit  of  a  party  seeking  the  en- 
forcement of  a  verbal  contract  for  the  sale  of  land,  unless 
some  act  has  l)een  done  that  places  the  purchaser  in  a 
situation  which  would  be  a  fraud  upon  him,  should  the 
contract  not  be  executed.^ 

^  Argiiello  V.  Edinger,  10  Cal.  150.  In  this  case  Field,  J.,  in  deliver- 
ing the  opinion  of  the  court,  said  (p.  158):  "The  jurisdiction  of  courts 
of  equity  to  decree  a  specific  execution  of  verbal  contracts  in  certain 
cases,  was  asserted  very  soon  after  the  passage  of  the  English  Statute  of 
29  Charles  II.  That  statute  was  intended  as  a  protection  against  the 
perpetration  of  fraud  by  the  assertion  of  pretended  agreements  and  at" 
tempts  to  support  them  by  perjurv;  and  courts  of  equity  in  enforcing 
contracts  not  made  in  conformity  with  its  provisions,  acted  not  upon 
any  assumed  authority  to  dispense  with  the  statute,  but  with  a  view 
to  carry  out  its  true  spirit  and  policy.  Thus,  where  a  verbal  contract 
was  alleged  in  the  bill,  and  admitted  in  the  answer,  without  the  defend- 
ants insisting  upon  the  statute,  a  specific  performance  was  decreed,  upon 
the  obvious  grounds  that  the  admission  of  the  contract  took  the  case  out 
of  the  mischiefs  against  which  the  statute  was  intended  to  guard ;  and 
the  failure  to  insist  upon  the  statute  was  a  waiver  of  its  protection :  1 
Fonb.  Eq.,  ch.  3,  §  8 ;  Attorney  General  v.  Day,  1  Ves.  221 ;  Gunter  v.  Hal- 
sey,  Amb.  586 ;  Newland  on  Conts.  201 ;  .Spurrier  v.  Fitzgerald,  6  Ves.  548 ; 
Story's  Equity,  §  755.  So,  where  a  verbal  contract  had  been  so  far  per- 
formed by  one  of  the  parties,  relying  upon  the  good  faith  of  the  other, 
that  he  could  have  no  adequate  remedy  except  by  complete  perform- 
ance, courts  of  equity  decreed  its  execution,  upon  the  ground  that  the 
refusal  to  execute  the  same  under  such  circumstances  was  a  fraud,  and 
that  a  statute,  having  for  its  object  the  prevention  of  fraud,  could  not 
be  used  as  an  instrument  for  its  perpetration;  1  Fonb.  Eq.  ch.  3,  §8; 
Foxcroft  V.  Lester,  2  Vern.  456;  Newland  on  Const.  181;  Morphett  v. 
Jones,  1  Swanst.  181;  Story's  Equity,  S  759.  The  jurisdiction  of  courts 
of  equity  thus  early  asserted  to  enforce  a  specific  execution  of  verbal 
contracts,  notwithstanding  the  statute  of  frauds,  has  been  uniformly 
maintained  in  England  ever  since,  and  is  now  too  firmly  established  to 
admit  of  question,  and  in  almost  every  State  of  the  Union,  whi  h  has 
admitted  the  general  provisions  of  the  English  statute,  the  jurisdiction 
is  unquestioned.  The  statute  of  this  State  contains  a  legislative  recog- 
nition of  its  existence,  in  cases  of  part  performance,  when,  in  the  tenth 
section  of  the  first  chapter,  it  provides  that  'nothing  contained  in  this 
chapter  shall  be  construed  to  abridge  the  powers  of  courts  to  compel  the 
specific  performance  of  agreements  in  case  of  part  performance  of  such 
agreements.'    It  is  true  that  eminent  judges  have  at  different  times  quea- 
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§    138.     Wliere    this    doctrine    does    not     prevail. — la 

Mississippi,  it  is  the  settled  rule  that  neither  part  per- 
formance nor  any  other  thing  will  take  a  case  out  of  the 
operation  of  the  statute  of  frauds.'  In  Elaine,  the  courts 
do  not  possess  such  equity  powers  as  will  authorize  thein 
to  decree  specific  performance  of  a  parol  agreement  to 
convey  real  estate  in  cases  of  part  performance.*  Nor  will 
a  parol  contract  for  the  sale  of  lands  be  enforced  in  North 
Carolina  and  Tennessee,  though  there  has  been  part  per- 
formance.* And  in  Kentucky,  specific  performance  in 
cases  of  this  kind  will  be  decreed  only  when  a  failure  to 
do  so  would  work  peculiar  injury  and  hardship  to  the 
purchaser/     In  an  early  California  case,  the  court  quotes 

tioned  the  wisdom  of  allowing  exceptions  to  the  statute,  and  have 
declared  their  intention  not  to  extend  them  beyond  the  established 
precedents ;  but  none  have  gone  so  far  as  to  deny  the  power  of  a  court 
of  equity  to  grant  relief  in  a  clear  case  wliere  the  refusal  to  complete  the 
contract  would  operate  as  a  fraud  upon  the  purchaser.  The  statute  of 
this  State  is  almost  literally  copied  from  the  statute  of  New  York,  and 
in  that  State  the  equity  powers  of  the  court  are,  on  few  subjects,  more 
frequently  exercised  than  on  the  enforcement  of  the  specific  execution  of 
verbal  contracts  for  the  sale  of  land,  in  cases  of  part  performance":  See 
Tohler  v.  Folsom,  1  Cal.  207. 

I  Fisher  v.  Kuhn,  54  Miss.  480.  Semrall,  C.  J.,  said:  "It  has  long 
been  the  settled  doctrine  of  this  court  not  to  accept  part  performance, 
or  any  other  thing,  as  an  exception  to  take  the  case  out  of  the  operation 
of  the  statute":  Hairston  v.  Jaudon,  42  Miss.  380;  jNIcGuire  v.  Stevens, 
42  Miss.  724,  732 ;  2  Am.  Rep.  649;  Beaman  v.  Buck,  9  Smedes  &  M.  210; 
Box  V.  Stanford,  13  Smedes  &  M.  93;  51  Am.  Dec.  142. 

^  Wilton  V.  Harwood,  23  Me.  131.  The  court  decided  that  it  was  not 
the  intention  of  the  Revised  Siatutes  to  authorize,  under  any  circum- 
stances, a  decree  for  the  specific  performance  of  contracts  not  made  in 
writing.  See,  also,  Bubier  v.  Bubier,  24  Me.  42;  Stearns  v.  Hubbard,  8 
Greene,  320. 

»  Barnes  v.  Brown,  71  N.  O.  507;  Ridley  v.  McNairy,  2  Humph.  174; 
Pattjn  V.  M'Clure,  INIart.  &  Y.  333.  In  North  Carolina,  the  decisions  are 
based  upon  the  language  of  their  statute.  But  when  specific  performance 
is  refused,  the  plaintiff  is  permitted  to  recover  the  amount  of  his  payments 
and  outlays  for  improvements:  See  Love  i'.  Neilson,  1  Jones  Eq.  339; 
Barnes  v.  Teague,  1  Jones  Eq.  277  ;  62  Am.  Dec.  200;  Ellis  v.  Ellis,  1  Dev. 
Eq.345;  Allen  v.  Chambers,  4  Ired.  Eq.  125;  Dunn  v.  Moore,  3  Ired.  Eq. 
364;  Albea  v.  Clritfin,  2  Dev.  &  B.  Eq.  9;  Plummer  v.  Owens,  1  Busb. 
Eq.  254, 

*  Worley  v.  Tuggle,  4  Bush,  168,  190. 
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with  approval  the  opinion  of  Lord  Redestlale/  that,  "the 
statute  was  made  for  the  purpose  of  preventing  perjuries 
and  frauds,  and  nothing  can  be  more  manifest  to  any 
person  Avho  lias  been  in  the  habit  of  practicing  in  courts 
of  equity,  than  that  the  relaxation  of  that  statute  has 
been  a  ground  of  much  perjury  and  much  fraud.  If  the 
statute  had  been  rigorously  observed  the  result  would 
probably  have  been  that  few  instances  of  parol  agreements 
would  have  occurred.  Agreements  would,  from  the  ne- 
cessity of  the  case,  have  been  reduced  to  writing.  Where- 
as it  is  manifest  that  the  decisions  on  the  subject  have 
opened  a  new  door  to  fraud,  and  that  under  pretense  of 
part  execution,  if  possession  is  had  in  any  way  whatso- 
ever, means  are  frequently  found  to  put  a  court  of  equity 
in  such  a  situation,  that  without  departing  from  its  rules, 
it  feels  itself  obliged  to  break  through  the  statute."  The 
court  took  the  view  that  it  was  evident  that  the  courts 
would  have  returned  to  obedience  to  the  enactment  were 
it  not  that  they  felt  bound  by  the  numerous  decisions 
recognizing  the  doctrine  of  part  performance,  and  that  as 
the  State  was  young,  and  her  judicial  system  had  been 
less  than  four  years  in  existence,  there  was  no  such  com- 
pulsion resting  upon  the  courts  in  California.  Accord- 
ingly, it  decided  that  an  unwritten  contract  for  the  sale 
of  land  is  void  by  the  express  declaration  of  the  statute 
of  frauds,  and  a  court  of  equity  has  no  power  to  enforce  a 
specific  performance  of  it.^  But  in  a  subsequent  case 
this  doctrine  was  disapproved,  and  the  court  affirmed  its 
power  to  enforce  specific  performance  in  a  proper  case.* 

^  In  Lindsay  v.  Lynch,  2  Schoales  &  L.  1. 

»  Abell  V.  Calderwood,  4  Cal.  90. 

^  Argnello  v.  P:dinger,  10  Cal.  150,  158.  The  court  said :  "The  plain- 
tiffs rely  in  support  of  the  demurrer  upon  the  opinion  of  this  court  in 
Abell  V.  Calderwood,  4  Cal.  90.  From  the  statement  of  the  reporter  it 
does  not  appear  that  there  were  any  acts  of  part  performance  alleged  in 
that  case  to  take  the  verbal  contract  from  the  operation  of  the  statute. 
The  opinion,  however,  goes  beyond  the  facts  of  the  case,  and  denies  in 
general  language  the  authority  of  a  court  of  equity  to  decree  a  specific 
performance  of  a  verl)al  contract  in  any  case.  So  far  as  the  opinion 
passes  out  of  the  facts  of  the  case,  it  cannot  be  regarded  as  autliority, 
and  we  do  not  feel  any  embarrassment  in  departing  from  its  conclusions." 
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In  Massachusetts,  the  courts  now  have  power  to  enforce 
parol  agreements  when  there  has  been  part  performance; 
but  formerly  their  jurisdiction  was  confined  to  the  en- 
forcement of  written  contracts  alone/ 

§  139.  The  basis  upon  which  the  principle  of  part 
performance  rests. — As  a  general  proposition,  nothing  is 
to  be  considered  a  part  performance  which,  in  case  of  the 
non-execution  of  the  contract,  does  not  import  the  com- 
mission of  a  fraud.^  The  ground  upon  which  this  rule  of 
equity  is  founded  is  thus  stated  by  Lord  Westbury:  "The 
court  of  equity  has,  from  a  very  early  period,  decided  that 
even  an  act  of  Parliament  shall  not  be  used  as  an  instru- 
ment of  fraud;  and  if  in  the  machinery  of  perpetrating  a 
fraud,  an  act  of  Parliament  intervenes,  the  court  of  equity, 
it  is  true,  does  not  set  aside  the  act  of  Parliament,  but  it 
fastens  on  the  individual  who  gets  a  title  (or  right)  under 
that  act,  and  imposes  upon  him  a  personal  obligation,  be- 
cause he  applies  the  act  as  an  instrument  for  accomplish- 
ing a  fraud.  In  this  way  the  court  of  equity  has  dealt 
with  the  statute  of  frauds."^  In  addition  to  the  idea  of 
fraud,  when  possession  has  been  taken  and  improvements 
made  by  a  purchaser,  it  has  been  stated  as  a  further 
ground  for  the  enforcement  of  the  agreement,  that  unless 
this  was  done,  he  would  be  a  trespasser,  and  liable  in 
damages  as  such.^ 

1  Jacobs  V.  Peterborough  &  Shirley  R.  E.  Co.,  8  Cush.  223;  Brooka 
V.  Wheelock,  11  Pick.  439;  Dwight  v.  Pomeroy,  17  Mass.  303,  327;  9  Am. 
Dec.  148;  Buck  v.  Dowley,  16  Gray,  555. 

*  Tilton  V.  Tilton,  9  N.  H.  385;  2  Story's  Eq.  66;  Fonbl.  Eq.  260.  See 
Campbell  v.  Fetterman,  20  W.  Va.  898. 

»  McCormiek  v.  Grogan,  Law  R.  4  H.  L.  82,  97. 

*  Lord  Kedesdale,  in  Clinan  v.  Cooke,  1  Schoales  &  L.  22,  said :  "I  take 
it  that  nothing  is  to  be  considered  as  a  part  performance,  which  does  not 
put  the  party  into  a  situation  that  is  a  fraud  upon  him  unless  the  agree- 
ment is  performed ;  for  instance,  if  upon  a  parol  agreement  a  man  is 
admitted  into  possession,  he  is  m;'.de  a  trespasser,  if  there  be  no  agree- 
ment": See,  also,  Lester  v.  Foxcraft,  1  Colles,  108;  Farrar  v.  I'atton, 
20  Mo.  81;  Despain  v.  Carter,  21  Mo.  331;  Whiter.  Watkins,  23  Mo. 
423;  Chambers  v.  Lecompte,  9  Mo.  569;  Feusier  r.  Sneath,  3  Nev. 
120;  Hawkins  v.  Hunt,  14  111.  42;  Underbill  v.  Williams,  7  Blackf.  125; 
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§  140.  Part  performance  must  have  been  done  by 
tbe  party   seeking-    the    enforcement  of   tbe  contract. — 

The  party  asking  the  interposition  of  a  court  of  equity  to 
decree  the  specific  execution  of  a  parol  contract  for  tlie 
conveyance  of  land,  must  himself  directly,  or  hy  his 
agents  or  representatives,  have  performed  the  acts  upon 
which  his  right  for  equitable  relief  is  based.  Acts  done 
by  others  cannot  avail  as  part  performance.  The  only 
eflect  that  acts  done  by  the  other  party  can  have,  is  to 
show  the  existence  of  an  agreement.  But  his  refusal  to 
complete  the  bargain  is  not  a  fraud  upon  the  party  ask- 
ing that  the  contract  be  specifically  performed,  and  equity 
will  not  enforce  a  verbal  agreement  simply  because  its 
existence  is  shown. ^  The  acts  of  arbitrators,  therefore,  in 
a  case  for  a  parol  division  of  lands,  though  performed  in 
pursuance  of  the  bargain,  do  not  take  the  case  out  of  the 
operation  of  the  statute.^ 

§  141.  Acts  must  be  done  in  pursuance  of  tbe  ag-ree- 
ment. — The  acts  performed  should  have  reference  to  a 
distinct  agreement  of  which  it  is  claimed  they  are  in  part 
performance.  As  Chancellor  Kent  says:  "It  is  well 
settled  that  if  a  party  sets  up  part  performance  to  take 
a  parol  agreement  out  of  the  statute,  he  must  show  acts 
unequivocally  referring  to  and  resulting  from  that  agree- 

Buckmaster  v.  Harrop,  7  Ves.  346;  Mundy  v.  Jollif  e,  5  Milne  &  C.  177; 
Bond  V.  Hopkins,  1  Sclioales  &  L.  433 ;  Morphett  v.  Jones,  1  Swanst.  181 ; 
Attorney  General  v.  Day,  1  Ves.  221 ;  Walker  v.  Walker,  2  Atk.  100 ;  Mey- 
nell  V.  Surtees,  3  Smale  &  G.  101 ;  Farrall  v.  Davenport,  3  Giff.  363 ;  Caton 
V.  Caton,  Law  R.  1  Ch.  137 ;  Parkhurst  v.  Van  Cortlandt,  1  Johns.  Ch.  274, 
284;  Ratbbun  v.  Rathbun,  6  Barb.  99,  106;  Meach  v.  Perry,  1  Chip.  D. 
189 ;  6  Am.  Dec.  719 ;  Eyre  v.  Eyre,  4  Green  Ch.  102 ;  Gil  bert  v.  Trustees, 
1  Beasl.  180,  204;  Allen's  Estate,  1  Watts  &  S.  383;  Greenlee  v.  Green- 
lee, 22  Pa.  St.  225;  M'Kee  v.  Phillips,  9  Watts,  85;  Moore  v.  Small,  19 
Pa.  St.  461 ;  Hamilton  v.  Jones,  3  Gill  &  J.  127 ;  Gough  v.  Crane,  3  Md. 
Ch.  118;  Anthony  t;.  Leftwich,  3  Rand.  255;  Townsend  v.  Houston,  1 
Har.  (Del.)  532;  27  Am.  Dec.  732. 

1  Luckett  V.  Williamson,  37  Mo.  388;  Caton  v.  Caton,  Law  R.  1  Ch. 
1.37;  Luckmaster  ■;;.  Harrop,  7  Ves.  341;  Rathbun  v.  Rathbun,  6  Barb. 
98.  But  see  Lowe  v.  Bryant,  30  Ga.  528;  76  Am.  Dec.  673;  Whitedge  v. 
Parkhurst,  20  Md.  62. 

^  Cooth  V.  Jackson,  6  Ves.  12. 
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ment;  such  as  the  party  would  not  liave  done  unless  on 
account  of  that  very  agreement,  and  with  a  direct  view 
to  its  performance;  and  the  agreement  set  up  must  appear 
to  be  the  same  with  the  one  partly  performed.  There 
must  be  no  equivocation  or  uncertainty  in  the  case.  The 
ground  of  the  interference  of  the  court  is  not  simply  that 
there  is  proof  of  the  existence  of  a  parol  agreement,  but 
that  there  is  fraud  in  resisting  the  completion  of  an  agree- 
ment partly  performed."*  Or  to  adopt  the  language  of 
Lord  Hardwicke:  "  It  must  be  such  an  act  done  as  appears 
to  the  court  would  not  have  been  done  except  on  account 
of  the  agreement.'"^  This  principle  is  frequently  applied 
in  the  case  of  tenants  seeking  the  enforcement  of  a  parol 
contract,  who  have  remained  in  possession  or  made  such 
improvements  as  were  customary.  If  these  acts  are  per- 
formed in  their  character  as  tenants,  specific  performance 

'  Phillips  V.  Thompson,  1  Johns.  Ch.  131, 149.  See,  also,  Campbell  v. 
Fotterman,  20  W.  Ya.  398 ;  Cooth  v.  Jackson,  6  Ves.  12 ;  Sutton  v.  Myrick, 
39  Ark.  424 ;  Brewer  v.  Wilson,  17  IS.  J.  Eq.  180 ;  Mundorff  t;.Kilbourn,  4 
Md.  459 ;  Aday  V.Echols,  18  Ala.  353;  52  Am.  Dec. 225;  Smith  v.  Crandall, 
20  Md.  482;  Bunion  v.  Smith,  40  N.  H.  352;  Wallace  v.  Brown,  10  N.  J. 
Eq.  30H;  Charpiot  v.  Sigerson,  25  Mo.  63;  Williamson  v.  Williamson,  4 
Iowa,  279;  Goodhue  v.  Barnwell,  Rice  Eq.  198;  Petrick  v.  Ashcroft,  19 
N.  J.  Eq.  339;  O'Reilly  v.  Thompson,  2  Cox,  271;  Jervis  r.  Smith,  Hoff. 
Ch.  470;  North  v.  Forest,  15  Conn.  400;  Osborn  v.  Phelps,  19  Conn. 
74,  75;  48  Am.  Dec.  133;  Peck  ham  v.  Barker,  8  R.  I.  17;  Cole  v.  Potts, 
2  Stockt  Ch.  67;  Cox  v.  Cox,  26  Pa.  St.  375;  67  Am.  Dec.  432;  Eckert  r. 
Eckert,  3  Pa.  332;  Frye  v.  Shepier,  7  Barr.  91 ;  Robertson  v.  Robertson, 
9  Watts.  32;  Moore  v.  Small,  7  Harris  (19  Pa.  St.),  461 ;  Duvall  v.  Myers, 
2  Md.  Ch.  401;  Moale  v.  Buchanan,  11  Gill.  &  J.  314;  Chesapeake  & 
Ohio  Canal  Co.  v.  Young,  3  Md.  480;  Shepherd  v.  Shepherd,  1  ]\Id.  Ch. 
244;  Gough  v.  Crane,  3  Md.  Ch.  118,  132;  Hall  v.  Hall,  2  McCord  Cli. 
274;  Smith  v.  Smith,  1  Rich,  Eq.  130,  133;  Hatcher  t-.  Hatcher,  1  ]\Ic:\Iull. 
Eq.  311,  318;  Davis  v.  Moore,  9  Rich.  215;  White  v.  Watkins,  23  Mo. 
423,  428. 

*  Lacon  v.  Mertins,  3  Atk.  3,  4.  See,  also,  Anderson  v.  Chick,  1  Bail. 
Eq.  118;  Hood  v.  Bowman,  Freem.  Ch.  290,  293;  Stoddert  v.  Tuck,  4  Md. 
Ch,  475;  Wolfe  v.  Frost,  4  Sand.  Ch.  72;  Reet-e  v.  Reese,  41  Md.  554; 
Lester  V.  Kinne,  37  Conn.  9;  Semmes  v.  Worthington,  38  Md.  298;  Gun- 
ter  V.  Halsey,  Ambh  586;  Cai  lisle  v.  Fleming,  1  Har,  (Del.)  421;  Wheeler 
V,  Reynolds,  66  N.  Y.  227;  Morgan  v.  Bergen,  3  Neb.  209;  Horn  v.  Lud- 
ington,  32  Wis.  73;  Pierce  v.  Catron,  23  Gratt.  588;  Billingslea  v.  Ward, 
83  Md.  48;  Knoll  v.  Harvey,  19  Wis.  99. 
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will  not  be  decreed/  A  mere  honorary  agreement  will 
not  be  enforced.^ 

§  142.  Convincing  proof  required.  —  There  must  be 
convincing  proof  of  the  parol  agreement;^  and  the  agree- 
ment must  be  clear,  certain,  and  definite,  the  remedy  mu- 
tual, and  the  party  seeking  relief  free  from  laches.*  And 
it  is  necessary  that  the  agreement  partly  performed  ap- 
pear to  be  the  same  with  the  one  alleged.^ 

§   143.      Letter  as  memorandum    of  contract.  —  If  an 

owner  of  land  writes  a  letter  to  a  person  stating  that  he 
has  agreed  with  one  to  sell  the  latter  the  land,  and  stating 
also  the  terms  of  the  agreement,  and  containing  a  gen- 
eral description  of  the  land  and  designating  the  price  for 

1  Wills  V.  Stradling,  3  Ves.  378;  Ex  parte  Hooper,  19  Ves.  479;  Mor- 
phett  V.  Jones,  1  Swanst.  181 ;  Brennan  v.  Bolton,  2  Dru.  &  Walsh,  349; 
Frame  v.  Dawson,  14  Ves.  386. 

*  Two  persons  executed  mutual  wills  on  the  same  day.  On  the  death 
of  one  of  them,  it  was  claimed  that  there  was  part  performance  attribu- 
table to  the  agreement.  But  the  court  considered  it  an  honorary  engage- 
ment, not  callable  of  enforcement :  Lord  Walpole  v.  Lord  Orford,  3  Ves. 
402. 

^  Sutton  V.  Myrick,  39  Ark.  424;  Reynolds  v.  Waring,  Younge,  346; 
Brown  v.  Brown,  47  Mich.  378. 

*  Hopkins  v.  Roberts,  54  Md.  312 ;  Miller  v.  Gotten,  5  Ga.  341 ;  Printup 
V.  Mitchell,  17  Ga.  558;  63  Am.  Dec.  258;  Minturn  v.  Baylis,  33  Cal.  129; 
Long  V.  Duncan,  10 Kan.  294;  Forces.  Dctcher,  18  N.  J.  Eq.  401 ;  Charn- 
ley  v.  Hansbury,  13  Pa.  St.  16;  Brewer  v.  Wilson,  17  N.  J.  Eq.  180; 
Cooper  V.  Carlisle,  17  N.  J.  Eq.  525;  Petrick  v.  Ashcroft,  19  N.  J.  Eq.  339; 
Blanchard  v.  McDougal,  6  Wis.  167;  70  Am.  Dec.  458;  Allen  v.  Webb,  6 
111.  342 ;  Wright  v.  AVright,  31  Mich.  380 ;  Hall  v.  Hall,  1  Gill,  383 ;  Shrop- 
shire V.  Brown,  45  Ga.  175 ;  Goose  v.  Jones,  73  111.  508 ;  Stoddert  v.  Tuck, 
5  Md.  .37;  Smith  v.  Crandall,  20  Md.  500;  Semmes  v.  Worthington,  38 
Md.  298;  Reese  v.  Reese,  41  Md.  554.  The  evidence  must  not  be  contra- 
dictory: Rowton  V.  Rowton,  1  Hen.  &  M.  92.  See,  also,  Broughton  v. 
Coffer,  18  Gratt.  184;  Bash  v.  Bash,  9  Pa.  St.  260;  Sanders  v.  Wagonsel- 
ler,  19  Pa.  St.  248;  Lantz  v.  Frey,  19  Pa.  St.  366;  Candor's  Appeal,  5 
Watts  &  S.  515;  McCue  v.  Johnston,  25  Pa.  St.  306. 

*  Chesapeake  etc.  Canal  Co.  v.  Young,  3  Md.  480;  Byrne  v.  Romaine^ 
2  Edw.  Ch.  445 ;  Osborn  v.  Phelps,  19  Conn.  63 ;  48  Am.  Dec.  133 ;  Harris 
V.  Knickerl  acker,  5  Wend.  638;  Shepherd  v.  Shepherd,  1  Md.  Ch.  244; 
Beard  v.  Linthicum,  1  Md.  Ch.  343;  Haight  v.  Child,  34  Barb.  186;  4 
Kent's  Com.  12th  ed.  451. 
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wliicli  it  was  to  be  sold,  there  is  a  sufiicient  memorandum 
of  the  contract  of  sale  to  enable  it  to  be  enforced.^ 

§  144.  Part  performance  of  an  agreement  for  several 
acts.  —  111  the  case  of  a  fraudulent  omission  of  a  part  of 
the  contract  from  the  written  agreement,  the  writing  may 
be  ignored  and  the  entire  transaction  regarded  as  a  con- 
tract by  parol;  and  when  the  agreement  has  been  partly 
performed,  parol  proof  of  the  whole  agreement  may  be 
received  without  reference  to  the  writing."  If  several 
lots  of  land  be  bought  by  a  verbal  purchase,  but  each 
lot  is  considered  as  separately  sold,  the  purchaser  may 
have  the  benefit  of  part  performance  as  to  one  of  them, 
without  being  allowed  to  do  so  as  to  the  others.^  If  a  con- 
tract be  made  for  the  benefit  of  a  tliird  person  who  is  not 
a  party  to  the  contract,  he  may  enforce  a  parol  promise, 
in  a  proper  case.* 

§  145.  Rule  with  reference  to  the  taking  of  posses- 
sion.— Where  possession  has  been  delivered,  a  court  of 
equity  as  a  general  proposition  will  decree  a  specific  per- 
formance of  the  parol  contract.^  In  compliance  with  the 
award  of  referees,  tenants  in  common  had  agreed  to  make 
partition,  and  they  had  accordingly  executed  deeds  for 
that  purpose.  In  one  of  the  deeds  a  tract  of  land  assigned 
to  a  party  was  omitted  by  mistake.     Possession  was  taken 

1  Mess  V.  Atkinson,  44  Cal.  3. 

»  Phyfe  V.  Warde'l,  2  Edw.  Ch.  47. 

*  Buckmaster  v.  Harrop,  7  Ves.  344.  And  Bee  Smith  v.  Underdunck, 
1  Sand.  Ch.  579. 

*  Crocker  v.  Higgins,  7  Conn.  342. 

*  Wharton  v.  Stoutenburgh,  35  N.  J.  Eq.  266;  Davis  v.  Townsend,  10 
Barb.  333;  Pugh  v.  Good,  3  Watts  &  S.  56;  37  Am.  Dec.  534;  Burns  v. 
Sutherland,  7  Pa.  St.  103;  Pleasanton  v.  Raughley,  3  Del.  Ch.  124;  Sim- 
mons r.  Hill,  4  Har.  &  McH.  251 ;  1  Am.  Dec.  398;  Bassler  v.  Niesly.  2 
Serg.  &  R.  352;  Jones  v.  Peterman,  3  Serg.  ct  R,  543;  8  Am.  Dec.  716; 
Letcher  v.  Crosby,  2  Marsh.  A.  K.  106;  Abbott  v.  Draper,  4  Denio,  51 ; 
Wilber  v.  Paine,  1  Ohio.  251;  Peifer  v.  Landis,  1  Watts,  392;  M'Farlan.l 
V.  Hall,  3  Watts,  37;  Hoffman  v.  Fett,  39  Cal.  109;  Miller  v.  Hower,  2 
Rawle,  53;  Follmer  v.  Dale,  9  Pa.  St.  83;  Gill  v.  Newell,  13  Minn.  462. 
See  contra,  Catlett  v.  Bacon,  33  Miss.  269. 
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by  the  parties  according  to  their  deeds.  The  court  recti- 
fied the  mistake,  and  decreed  a  specific  performance  as  to 
the  omitted  tract.^ 

§  146.  Possession  must  be  in  pursuance  of  the  ag^ree- 
ment — Possession  of  the  land  is  not  of  itself  part  per- 
formance. It  is  necessary  that  the  delivery  of  possession 
should  be  in  pursuance  and  part  execution  of  the  alleged 
agreement;  and  the  possession  must  be  of  such  a  nature 
that  it  would  render  the  person  exercising  it  liable  as  a 
wrongdoer  without  the  complete  execution  of  the  con- 
tract. An  agreement  had  been  made  between  a  father 
and  his  son,  to  the  effect  that  if  the  son  with  his  family 
would  come  and  live  with  the  father,  and  take  care  of 
him  and  of  the  farm  so  long  as  he  should  live,  he  would 
give  the  son  the  farm.  The  court  said  it  was  not  to  be 
implied  that  the  father  would  give  up  the  possession  of 
the  farm,  sucli  possession  not  being  necessary  to  the  ac- 
complishment of  the  conditions  agreed  upon.  The  court 
construed  the  agreement  as  a  contract  on  the  part  of  the 
father  to  give  to  the  son,  provided  he  should  fulfill  the 
conditions  proposed,  a  title  to  the  farm  by  a  testamentary 
devise,  or  by  some  instrument  of  conveyance,  to  take 
effect  at  the  death  of  the  father,  and  considered  that  pos- 
session of  the  farm  by  the  son  during  the  lifetime  of  the 
father  was  not  possession  delivered  in  part  execution  of 
the  agreement.^  The  payment  of  the  purchase  money 
alone  is  not  part   performance,  yet  when  it   precedes  or 

'  Tilton  V.  Tilton,  9  N.  H.  385.  Wilcox,  J.,  said  :  "It  is  no  objection 
to  the  power  of  a  court  of  equity  to  decree  a  specific  performance,  that 
tlie  contract  is  proved  only  by  parol  testimony.  The  cases  to  that  effect 
winch  have  been  cited  from  Massachusetts  and  Maine  (Drtighti;.  Pome- 
ruy,  17  Mass.  303,  9  Am.  Dec,  148,  and  Stearns  v.  Hubbard,  8  Greenl. 
320;  rest  upon  the  peculiar  provisions  of  their  statutes  conferring  chan- 
cery powers.  This  court  has  the  power  to  decree  the  specific  perform- 
ance of  contracts  generally  without  qualification  (2  Laws,  75) ;  and  it  ia 
a  reasonable  construction  that  our  powers  on  this  subject  conform  sub- 
stantially to  the  practice  of  courts  of  chancery  in  England,  so  far  as  that 
practice  may  be  applicable  to  our  condition." 

a  Ham  V.  Goodrich,  33  N.  H.  32. 
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accompanies  the  taking  of  possession,  it  is  a  circumstance 
to  be  considered.' 

§  147.  Kelief  where  possession  taken,  hased  upon 
equitable  consideration. — "The  ground  upon  which  this 
equitable  jurisdiction  is  exercised,  although  sometimes 
said  to  be  part  performance,  really  is  to  prevent  a  frnud 
being  practiced  upon  the  parol  purchaser  by  the  seller  by 
inducing  hiin  to  expend  his  money  upon  improvements 
upon  the  faith  of  the  contract,  and  then  deprive  him  of 
the  benefit  of  the  expenditure,  and  secure  it  to  the  seller 
by  permitting  the  latter  to  avoid  the  performance  of  his 
contract,"^  The  right  of  a  person  to  specific  performance 
who  has  made  an  oral  agreement  for  the  purchase  of  land 
and  has  paid  the  consideration,  and,  having  entered  into 
possession,  has  erected  a  building  upon  the  purchased 
property,  is  not  absolute,  but  rests  in  the  sound  discretion 
of  the  court,  to  be  exercised  upon  considerations  of  an 
equitable  nature,  and  with  a  proper  regard  for  all  the  cir- 
cumstances of  the  case.^     A  court  of  equity  has  no  power 

1  Pike  V.  Morey,  32  Vt.  37;  Underbill  v.  Williams,  7  Blackf.  125 
Byrd  v.  Odeni,  9  Ala.  755;  Wimberly  v.  Bryn,  55  Ga.  98;  Tibbs  v.  Bar- 
ker, 1  Blackf.  58;  Fitzsimmons  v.  Allen,  39  111.  440;  Billington  v. 
Welsh,  5  Binn.  129;  6  Am.  Dec.  406;  Gilday  v.  Watson,  2  Serg.  &  R. 
407;  Drury  v.  Conner,  6  Har.  &  J.  288;  Sutton  v.  Sutton,  13  Vt.  71; 
Adams  v.  Fullam,  43  Vt.  592;  Ramsey  i-.  Liston,  25  111.  114;  Stevens  v. 
Wheeler,  25  111.  300;  Astor  v.  Lamoreaux,  4  Sand.  524;  Kellums  v.  Rich- 
ardson, 21  Ark,  37.  And  see  Merithew  v.  Andrews,  4  Barb.  200;  M'Kee 
V.  rhiilirs,  9  Watts,  85. 

*  Grover,  J.,  in  Freeman  v.  Freeman,  43  N,  Y.  34,  38;  3  Am.  Rep. 
657.  In  that  case  the  plaintiff  had  put  his  son  and  his  son's  wife  in 
possi^ession  of  a  tract  of  land.  Before  doing  so,  he  told  them  that  it 
should  be  theirs  as  long  as  they  lived,  and  that  "  he  had  bought  the 
ph\ce  for  a  home  for  them,  and  gave  it  to  them."  They  had  retained 
possession  of  the  land,  and  subsequently  had  cleared  the  land  in  part 
and  made  improvements  upon  it. 

*  Curran  r.  I  lolyoke  Water  Power  Co.,  116  Mass.  90.  In  Barnes  v.  Bos- 
ton and  Maine  R.  R.,  130  Mass.  388,  tliere  was  an  oral  agreement  to  release 
to  a  person  one  of  two  parcels  of  land  included  in  its  location  and  owned 
by  him,  at  the  time  the  location  was  tiled,  upon  the  con.sideration  that 
he  should  not  demand  or  collect  damages  for  taking  the  land  so  re- 
leased. The  court  held  the  agreement  to  be  within  the  statute  of  frauds, 
and  that  neither  the  building  of  fences  by  the  corporation,  after  the 
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to  determine  a  controversy  of  disputed  boundary,  where 
no  question  in  equity  arises/ 

§  148.  Parol  gift  of  land. — A  parol  gift  of  land  re- 
ceives the  same  protection  as  a  parol  agreement  to  sell  it, 
if  accompanied  by  possession,  and  valuable  improvements 
have  been  made,  in  consequence  of  the  promise  to  give 
it.^  A  parol  agreement  was  made  between  two  brothers 
who  owned  their  property  in  common.  One  of  the 
brothers  had  become  subject  to  dangerous  attacks  of 
epilepsy,  and  required  constant  care  and  attention.  He 
agreed  with  his  other  brotlier  that  if  the  latter  should 
take  care  of  him  during  life,  he  should  have,  as  compen- 
sation for  his  services,  all  of  the  former's  real  and  per- 
sonal property.  The  court  held  that  the  vendee  was 
entitled  to  a  specific  performance,  and  that  the  contract 
was  so  far  certain  and  reasonable  in  the  terms  that  equity 
would   decree   its   enforcement.^     While  a  parol    gift    of 

agreement  was  made,  dividing  the  land  referred  to  from  the  land  usee? 
by  the  corporation  for  its  railroad,  and  the  digging  of  a  new  channel 
along  the  dividing  line  for  a  brook,  nor  the  refraining  by  the  owner  from 
the  collection  of  compensation  for  the  taking  of  the  land  which  the  agree- 
ment covered,  and  the  continued  occupation  by  him  of  the  land,  consti- 
tute such  part  performance  as  to  warrant  a  decree  in  equity  that  the 
agreement  be  specifically  performed. 

1  Tilmes  v.  Marsh,  67  Pa.  St.  511;  Norris'  Appeal,  64  Pa.  St.  275. 

*  iSeale  v.  Neale,  9  Wall.  1;  Manly  v.  Howlett,  55  Cal.  94;  Freeman 
V.  Freeman,  51  Barb.  306.  See  Dugan  v.  Gettings,  3  Gill.  157;  43  Am. 
Dec.  306;  Syler  v.  Eckhart,  1  Binn.  378;  King's  Heirs  v.  Thompson,  9 
Peters,  221 ;  Harsha  v.  Reid,  45  N.  Y.  419 ;  Peters  v.  Jones,  35  Iowa,  512, 
515. 

'  Rhodes  v.  Rhodes,  3  Sand.  Ch.  279.  But,  as  a  general  rule,  it  seems 
that  there  must  be  something  more  than  mere  possession,  for  it  may  be 
Baid  in  cases  of  this  character  that  possession  does  not  negative  the  idea 
of  a  permission  to  occupy  the  land :  Cronk  v.  Trumble,  66  111.  428 ;  Stew- 
art V.  Stewart,  3  Watts,  253;  Pinckard's  Heirs  v.  Pinckard,  23  Ala.  649; 
Irwin  V.  Dyke,  114  111.  302:  Kinyon  v.  Young,  44  Mich.  ii39;  Poorman 
V.  Kilgore,  26  Pa.  St.  365;  67  Am.  Dec.  425;  Littlefield  v.  Littlefield,  51 
Wis.  23;  Neale  v.  Neale,  9  Wall.  11;  JJohns  v.  Johns,  67  Ind.  440; 
Guynn  v.  McCauley,  32  Ark.  97;  Gorham  v.  Dodge,  122  111.  528;  Smith 
V.  Yocum,  110  111.  142;  Bohanan  v.  Bohanan,  96  111.  591;  Sower  v. 
Weaver,  84  Pa.  St.  262;  Story  v.  Black,  5  Mon.  26;  51  Am.  Rep.  37; 
McDowell  V.  Lucas,  97  111.  489;  Clark  v.  Clark,  122  111.  388;  Shellham- 
mer  v.  Ashbough,  83  Pa.  St.  24. 
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land,  followed  by  possession  and  improvement  of  the  land 
by  the  donee,  is  so  far  executed  that  the  donee  is  entitled 
to  a  specific  performance,  yet,  in  an  action  of  ejectment 
by  a  subsequent  grantee  of  the  donor,  this  defense,  to  be 
available,  must  be  specially  pleaded.^ 

§  149.  Compeusation  at  law  the  test. — The  question 
which  courts  are  called  upon  to  decide  in  determining 
whether  specific  performance  should  be  decreed  is,  is 
compensation  at  law  incapable  of  being  made  under  the 
contract?  And  the  delivery  of  possession  and  erection  of 
improvements  have  been  considered  to  be  acts  for  which 
damages  would  not  afford  an  adequate  remedy."  In  a 
case  in  Texas,  A  made  a  parol  agreement  with  B  for 
the  latter's  conveyance  to  A  of  a  lot  in  a  city  at  the  expi- 
ration of  A's  lease.  Placing  reliance  on  this  parol  prom- 
ise, A  erected  improvements  on  such  lot.  B  died  before 
the  lease  expired,  without  executing  the  deed.  There 
was  no  administration  on  B's  estate.  The  court  held  that 
A  was  entitled  to  a  specific  performance,  and  that  B's 
heirs  were  the  proper  parties.^ 

1  IManly  v.  Hewlett,  55  Cal.  94. 

*  Upon  this  subject  reference  is  made  to  the  following  cases:  Breck- 
inridge V.  Clinkinbeard,  2  Litt.  127;  13  Am.  Dec.  261;  Fleasanton  v. 
Raughley,  3  Del.  Ch.  124;  Larison  v.  Burt,  4  Watts  &  S.  27;  Horn  v. 
Ludington,  32  Wis.  73;  Paine  v.  Wilcox,  16  Wis.  202;  AVilliams  v.  Mor- 
ris, 95  U.  S.  457;  Ponce  v.  McWhorter,  50  Tex.  562;  Wiley  v.  Bradley, 
60  Ind.  62;  Ottenhouse  v.  Burleson,  II  Tex.  87;  Stoddert  v.  Tuck,  5  Md. 
18;  Mayer  v.  Adrian,  77  N.  C.  83;  Hohbs  v.  Wetherwax,  38  How.  Pr. 
390;  Bennett  v.  Abrams,  41  Barb.  619.  Riesz's  Appeal,  73  Pa.  St.  485, 
was  a  case  where  the  wife  of  defendant  declined  to  execute  a  deed,  and 
the  court  declared  it  would  not  enforce  a  specific  performance  unless  tlie 
vendee  was  willing  to  pay  the  purchase  money  in  full  upon  the  receipt 
of  the  husband's  deed  without  the  wife.  In  Parkhurst  v.  Van  Cortland, 
14  Johns.  15,  7  Am.  Dec.  427,  the  vendor  had  encouraged  the  vendees 
to  improve  and  build  on  the  land,  by  assurances  that  he  would  take  no 
advantage  of  their  labors,  and  that,  when  his  title  had  been  perfected 
by  a  partition  of  the  land,  they  should  have  a  lease  in  fee  or  a  deed  at 
the  price  then  paid  for  wild  lands. 

'  Hibbert  v.  Aylott,  52  Tex.  530.  See,  also.  Potter  v.  Jacobs,  111  Mass. 
32;  Brown  v.  Brown,  33  N.  J.  Eq.  650;  Bechtel  v.  Cone,  52  Md.  608; 
Smart  v.  Smart,  24  Hun,  127;  Tracy  v.  Tracy,  14  W.  Va.  243;  West  Vir- 
ginia Oil  Co.  V.  Vinal,  14  W.  Va.  637;  Hanlon  v.  Wilson,  10  Neb.  138; 
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§   150.     What    is    a    sufficient   possession. — Courts    of 

equity  exercise  their  power  to  decree  specific  perform- 
ance, as  we  have  seen,  for  the  prevention  of  fraud.  Hence, 
in  any  given  case,  the  possession  of  the  vendee  must  be 
of  such  a  character  tliat  the  refusal  of  the  vendor  to  com- 
plete the  agreement  will  be  a  fraud.  On  this  ground  is 
founded  the  decision  that  where  possession  has  been  taken 
of  land  under  a  parol  contract  for  its  purchase  and  after- 
wards abandoned,  specific  execution  will  not  be  enforced.' 
Wliere  two  persons  live  in  the  same  house,  of  which  one 
is  the  owner,  an  agreement  by  the  latter  to  convey  the 
house  to  the  other  in  return  for  his  support  and  care  will, 
in  case  of  performance  during  the  owner's  life,  be  enforced 
against  his  heirs.^  When  possession  has  been  taken  under 
a  verbal  agreement  for  a  lease  for  one  year  with  the  privi- 
lege of  renewing  for  two  years  more,  and  the  rent  for  the 
first  3^ear  has  been  paid,  the  lessee  may  obtain  a  decree  of 
specific  performance  against  the  lessor.^  But  even  the 
payment  of  the  purchase  money  and  the  erection  of  im- 
provements are  not  sufficient  to  take  the  case  out  of  tiie 
statute,  when  the  possession  after  the  sale  is  a  mere  con- 
tinuance of  a  prior  possession.*  The  possession  must  not 
only  be  with  the  permission  of  the  vendor,  but  a  direct 
consequence  of  the  agreement  and  referable  to  it.^ 

Yickers  v.  Sisson,  10  W.  Va.  12;  Peckham  v.  Barker,  8  R.  I.  17;  Ingles 
V.Patterson,  36  Wis.  73;  Guynnt).  McCauley,  32  Ark.  97;  Fleming  v. 
Carter,  87  111.  565;  Troup  v.  Troup,  87  Pa.  St.  149;  Pilffner  v.  S.  &  St. 
P.  E..  R.  Co.,  23  Minn.  343;  Gregg  v.  Hamilton,  12  Kan.  333;  Fall  v. 
Hazelrigg,  45  Ind.  576;  15  Am.  Rep.  278;  Gibert  v.  Peteler,  38  N.  Y. 
165;  97  Am.  Dec.  785;  Thompson  v,  Gould,  20  Pick.  134;  Wells  v.  Cal- 
nan,  107  Mass.  514;  Bacon  v.  Simpson,  3  Mees.  &  W.  78;  Burnley  v. 
Stevenson,  24  Ohio  St.  474 ;  15  Am,  Rep.  621 ;  Massie  v.  Watts,  6  Cranch, 
148;  Hiatt  v.  Williams,  72  Mo.  214;  37  Am.  Rep.  438. 

1  Chambliss  v.  Smith,  30  Ala.  366.  See  Cuppy  v.  Hixon,  29  Ind.  522; 
White  V.  Watkins,  23  Mo.  423. 

'  Watson  V.  Mahan,  20  Ind.  225.     See  Fisher  v.  Moolick,  13  Wis.  321. 

3  Clark  V.  Clark,  49  Cal.  586. 

*  Pearson  v.  East,  36  Ind.  27;  Carlisle  v.  Brennan,  67  Ind.  12;  Suman 
V.  Springate,  67  Ind.  115. 

^  Lord  V.  Underdunck,  1  Sand.  Ch.  46.  See  Jervis  v.  Smith,  1  Iloff. 
Ch.  470;  Wills  v.  Stradling,  3  Ves.  381 ;  Cole  v.  White,  1  Bro.  409 ;  Harris 
V.  Knickerbacker,  5  Wend.  638;  Givens  v.  Calder,  2  Desaus.  Eq.  171, 190; 
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§  ini.  Possession  alone. — It  is  said  in  some  cases  that 
possession  alone  is  not  enough  to  entitle  a  party  to  specific 
performance,  that  either  payment  or  the  expenditure  of 
money  on  the  land  is  also  required/  But  this  is  a  narrow 
view,  not  in  accord  with  the  weight  of  authority.  Where 
there  is  a  parol  agreement  for  a  jjartition,  instructions  to 
a  scrivener  to  draw  the  necessary  writings,  and  entry  upon 
the  land  for  the  purpose  of  marking  the  lines  of  division, 
to  ohtain  an  accurate  description  of  the  several  lots,  are 
not  such  acts  as  will  be  deemed  a  part  performance.''^ 
"Whether  possession  be  an  unequivocal  act  amounting 
to  part  performance,  must  depend  upon  the  transaction 
itself.  If  it  be  distinctly  referred  to  the  contract  alleged 
in  the  pleadings,  I  think  no  case  has  denied  that  it  is  part 
performance.  The  defendant  is  protected  from  liability 
as  a  trespasser,  and  the  plaintiff  is  disabled  from  dealing 
with  any  other  person."^  An  oral  agreement  was  made 
between  a  father  and  two  of  his  sons,  that  if  they  would 
take  charge  of  the  farm  and  earn  a  certain  sum  of  money 
for  the  father,  he  would  give  the  farm  to  them.  The  sons 
managed  the  farm  and  retained  the  profits,  but  the  land 
was  assessed  to  the  father  without  objection  from  the 
sons,  and  it  was  held  that  the  sons,  after  tlie  death  of  the 
father,  were  not  entitled  to  have  the  farm  conveyed  to 
them.'' 

§  l/>2.  Fraudulent  omission  of  part  of  land  from 
deed. — Where  a  vendor  by  fraudulent  misrepresentations 

2  Am.  Dec.  68G;  Thompson  v.  Scott,  1  McCord  Ch.  39;  Hood  v.  Bowman, 
Freem.  (Miss.)  l'90;  Wood  v.  Farmare,  10  Watts,  195;  Atkins'  Heirs  v. 
Young,  12  Pa.  St.  15;  Christy  v.  Barnhart,  14  Pa.  St.  2fi0;  53  Am.  Dec. 
538;  Carrolls  v.  Cox,  15  Iowa,  455;  ]\Ioore  v.  Higbee,  45  Ind.  487. 

'  See  Mnore  v.  SmM,  19  Pa.  St.  461;  Dou^'un  v-  Blocher,  24  Pa.  St.  28; 
Ballard  v.  Ward,  89  Pa.  St.  358. 

^  Uratz  V.  Gratz,  4  Kawle,  411. 

*  Lord  Manners,  in  Kine  v.  Balfe,  2  Ball  &  B.  343.  See  Poland  v, 
O'Connor,  1  Neb.  50;  93  Am.  Dec.  327;  Anderson  v.  Simpson,  21  Iowa, 
3!)9;  Tatum  v.  Brooker,  51  Mo.  14S;  Anderson  v.  Chick,  1  Bail.  Eq.  124; 
Hatcher  v.  Hatcher,  1  McMuU.  Eq.  311;  Poag  i;.  Sandiler,  5  Kirh.  Eq. 
170. 

*  Larison  c.  Polheuuis,  3(5  N.  J.  Eq.  506. 
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prevails  upon  a  purchaser  of  land,  who  has  paid  the  pur- 
chase price  and  assumed  possession,  to  accept  a  deed  from 
which  a  portion  of  the  land  verl)ally  agreed  to  be  conveyed 
is  omitted,  the  purchaser  is  permitted  to  maintain  a  suit 
for  the  specific  j)erformance  of  the  agreement.* 

§   153.     Leng-th  of  time  over  which  possession  extends. 

It  is  always  regarded  as  an  additional  reason  for  enforc- 
ing performance,  that  possession  has  been  retained  for  a 
considerable  period  of  time.  Thus,  in  a  case  of  a  verbal 
agreement  for  the  purchase  and  conveyance  of  hinds  where 
the  vendor  had  caused  them  to  be  surveyed,  had  received 
a  large  portion  of  the  jmrchase  price  and  had  transferred 
possession  to  the  vendee,  which  he  allowed  him  to  hold 
for  several  years  without  an  attempt  to  terminate  it,  the 
court  considered  part  performance  clearly  established.^ 
Where,  for  seven  years  preceding  the  suit,  the  land  with 
the  consent  of  the  vendor  had  been  assessed  to  the  vendee, 
and  it  was  shown  that  the  vendor  had  admitted  the  giv- 
ing of  possession  to  the  vendee,  it  was  held  sufficient  per- 
formance to  take  the  case  out  of  the  statute.'* 

§  154.  Character  of  possession. — When  reliance  is 
placed  upon  possession  as  an  act  of  part  performance, 
such  possession,  it  is  clear,  must  be  visible,  notorious,  and 
exclusive  on  tlie  part  of  the  vendee;  and  it  must  further 
appear  that  such  possession  has  been  taken  under  and 
in  pursuance   of    the  parol  agreement.*     Accordingly,  a 

1  Beardsley  v.  Duntley,  69  N.  Y.  577.  And  see  Hollis  v.  Edwards,  1 
Vern.  159;  Mundy  ^.  Jolliffe,  5  Mylne  &  O.  107;  Rhodes  v.  Rhodes,  3 
Sand.  Ch.  279;  Morphett  v.  Jones,  1  Swanst.  181;  Butcher  v.  Staply,  1 
Vern.  363;  Pyke  v.  Williams,  2  Vern.  455;  Gregory  v.  Mighell,  18  Ves. 
328;  Pain  v.  Coombs,  1  De  Gex  &  J.  34. 

*  Bornier  v.  Caldwell,  8  Mich.  463.  And  see  Blatchford  v.  Kirk- 
patrick,  6  Beav.  232. 

*  Miranville  v.  Silverthorn,  1  Grant  Cas.  410:  Palmer  v.  Richardson, 
3  Strob.  Eq.  16;  Rhea  v.  Jordan,  28  Gratt.  678;  Murray  v.  Jane,  8  Barb. 
612;  Knickerbacker  v.  Harris,  1  Paige,  209;  Lester  v.  Lester,  28  Gratt. 
737. 

*  Brown  v.  Lord,  7  Over.  2;  19  Alb.  L.  J.  461;  Haslett  v.  Haslett,  9 
Watts,  464;  Robertson  v.  Robertson,  9  Watts,  32;  Sage  v.  M'Guire,  4 
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specific  performance  for  the  sale  of  real  estate  by  one 
partner  to  another  will  not  be  enforced  where  the  only 
change  of  possession  is  the  withdrawal  of  the  vendor  and 
the  continuance  of  the  vendee  in  possession,  because  pos- 
session is  not  taken  by  the  latter  under  the  contract.^ 
Wlicre  a  parol  agreement  is  made  for  the  sale  of  severa, 
lots  of  land,  and  one  gross  sum  is  to  be  paid  for  the  land 
as  an  entirety,  taking  possession  of  one  of  the  lots  would 
be  sufficient.-  But  where  several  parcels  of  land  are  sold 
by  separate  and  distinct  agreements,  the  taking  of  pos- 
session of  one  parcel  would  remove  from  the  statute  only 
that  particular  lot.^ 

§   155.     Possession  contemporaneous  with  contract. — 

The  possession  must  be  contemporaneous  with  the  con< 
tract,  or  an  immediate  consequence  and  in  direct  pursu- 
ance of  it.  Possession  before  and  at  the  time  tho 
supposed  contract  is  entered  into,  and  the  bare  con-^ 
tinuatiou  of  that  possession,  cannot  be  deemed  as  tho 
taking  of  possession  under  such  contract/     Thus,  for  in* 

Watts  &  S.  228;  Frye  v.  Shepler,  7  Pa.  St.  91;  Blakeslee  v.  Blakeslee,  22 
Pa.  St.  237;  Wible  v.  Wible,  1  Grant  Cas.  406;  Workman  v.  Guthrie,  29 
Pa.  St.  495 ;  72  Am.  Dec.  654  ;  Charpiot  v.  Sigerson,  25  Mo.  63 ;  Irwin  v. 
Dyke,  114  111.  302;  Sharkey  v.  McDermott,  91  Mo.  647;  60  Am.  Rep.  270; 
Story  V.  Blake,  5  Mont.  26;  51  Am.  Rep.  37;  Johns  v.  Johns,  67  Ind.  410; 
Brown  v.  Lord,  7  Or.  302;  Padfield  v.  Padfield,  92  111.  198;  Moore  v.  Gor- 
don, 44  Ark.  334;  Moore  v.  Small,  19  Pa.  St.  461 ;  Brown  v.  Brown,  33 
N.  J.  Eq.  650;  Brawdy  v.  Brawdy,  7  Pa.  St.  157;  Larison  v.  Polhemus, 
36  N.  J.  Eq.  506;  Gonham  v.  Dodge,  122  111.  528;  Montgomery  v.  Carlton, 
56  Tex.  361. 

^  Wiimer  v.  Farris,  40  Iowa,  309. 

="  Smith  V.  Underdunck,  1  Sand.  Ch.  579;  Jones  v.  Pease,  21  Wis.  644. 
But  see  contra,  Allen's  Estate,  1  Watts  &  S.  383;  Small  v.  N,  P.  R.  R, 
Co.,  20  Fed.  Rep.  753.  The  rule  stated  in  the  text  is  but  following  the 
principle  governing  the  sale  of  personal  property:  Elliott  t'.  Thomas,  3 
Mees.  it  W.  170;  Scott  v.  Eastern  Co.,  12  Mees.  &  W.  33;  Price  r.  Lea,  1 
Barn.  &  C.  156;  Biggs  v.  Wisking,  25  Eiig.  L.  &  Eq.  257;  Mills  u.  Hunt, 
17  Wend.  333;  McKnight  r.  Dunlop,  5  N.  Y.  537;  55  Am.  Dec.  370;  Bout- 
well  V.  O'Keefe,  32  Barb.  434. 

*  Buckniaster  v.  liarrop,  7  Ves.  341.  The  possession  may  be  sus- 
pended temporarily  (Drum  v.  Stevens,  94  Ind.  181),  but  it  cannot  be 
abandoned:  Chambliss  v.  Smith,  30  Ala.  366. 

*  Ait'  in's  Heira  v.  Young,   12  Pa.   St.  15.    See,   also,    Danforth   v. 
iJEEL'S,  Vol.  1.  — 12 
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stance,  the  continuance  in  possession  by  a  tenant,  as  in 
the  cases  referred  to  in  the  following  section,  cannot  be 
considered  such  a  part  performance  or  taking  of  posses- 
sion as  to  take  a  case  out  of  the  statute.  The  possession 
must  result  from  the  agreement,  and  unequivocally  refer 
to  it/ 

§  156.  Possession  must  be  in  pursuance  of  the  agree- 
moiit — Pre-existing-  tenancy. — If  the  purchaser  under  a 
parol  agreement  is  a  tenant  of  the  vendor,  his  continued 
possession  will  be  referred  to  the  tenancy,  and  not  to  the 
contract  of  sale.^  The  rule  is  that  the  statute  will  be  en- 
forced and  specific  performance  denied,  when  reliance  is 
placed  upon  possession  which  may  be  attributed  to  any 
other  cause  than  the  alleged  parol  contract.^  The  rule 
stated  as  applicable  to  a  contract  for  purchase  where  the 
tenant  is  in  possession,  also  prevails  in  case  of  a  parol 
agreement  for  a  different  term  of  tenure.  In  the  ab- 
sence of  circumstances  showing  that  possession  is  refer- 
able to  the  last  agreement,  it  will  be  considered  as  an 
incident  of  the  original  tenancy,  and  necessarily  the  parol 

Laney,  28  Ala,  274;  Kaufman  v.  Cook,  114  111.  11;  Brown  v.  Lord,  7 
Or.  302;  Haines  v.  McGlone,  44  Ark.  79;  Creighton  v.  Landers,  89  III. 
543;  Armstrong  v.  Katterhorn,  11  Uliio,  265;  Johnston  v.  Haney,  4 
Blackf.  (Ind.)  94;  28  Am.  Dec.  45;  Billingslea  v.  Ward,  33  Md.  48; 
Greenlee  v.  Greenlee,  22  Pa.  St.  225;  Wilmer  v.  Farris,  40  Iowa,  309. 

'  Mahana  v.  Blunt,  20  Iowa,  142;  1  Story's  Eq.  Juris.  §  7(53.  The 
possession  must  be  in  the  lifetime  of  the  vendor  to  have  force:  Ryan 
V.  Wilson,  56  Tex.  36;  Shircy  v.  Cumberhouse,  41  Ark.  97;  Sage  v. 
McGuire,  4  Watts  &  S.  (Pa.),  228.  But  see,  wh^re  improvements  had 
been  made  by  tenant  under  a  lease,  the  vendor  having  died  before  the 
lease  expired:  Hibbert  v.  Aylott,  52  Tex.  530. 

'  Blanchard  v.  McDougal,  6  Wis.  167;  70  Am.  Dec.  458.  If,  how- 
ever, it  was  specially  agreed  at  the  time  of  the  purchase,  and  as  a  part 
of  it,  that  the  tenancy  from  that  time  should  cease,  and  the  possession 
shoa  d  be  considered  to  be  under  sucli  contract,  it  would  seem  that  such 
possession  with  the  payment  of  the  purchase  money  would  avail  as 
part  performance :  Blanchard  v.  Mc.Dougal,  6  Wis.  167.  As  cases  in  which 
the  principle  stated  in  the  text  has  been  applied,  see  Mahana  v.  Blunt, 
20  Iowa,  142;  Rosenthal  v.  Freeburger,  26  Md.  75. 

^  Danforth  v.  Laney,  28  Ala.  274;  Charpiot  v.  Sigerson,  25  Mo.  63; 
Cole  f.  Potts,  10  N.  J.  Eq.  67;  Knoll  v.  Harvey,  19  Wis.  99;  Sitton  w. 
Shipp,  65  xMo.  297;  Tate  v.  Jones,  16  Fla.  216. 
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contract  will  bo  void.*  Where  a  person  contemplating 
the  purchase  of  land  resided  temporarily  with  the 
owner  as  a  guest,  durinjr  the  pendency  of  negotiations  for 
its  purchase,  it  was  held  that  there  was  not  such  j)art 
performance  as  to  take  the  case  out  of  the  statute."  If  a 
purchaser  under  a  parol  contract  takes  possession  and 
subsequently  attorns  to  the  vendor  as  landlord,  or  assumes 
any  other  relation  than  that  of  a  purchaser  in  possession, 
his  possession  will  be  referred  to  his  last  agreement,  and 
he  will  be  deemed  to  have  abandoned  his  equities.^  That 
possession  is  referable  to  the  original  tenancy  in  the  ab- 
sence of  proof  to  the  contrary  is  but  a  presumption,  and 
does  not  apply  to  cases  where  it  is  apparent  by  the  acts  of 
the  parties  that  they  are  not  referable  to  the  continuance 
of  the  old  relation.*  Thus,  a  solicitor  acting  for  both 
parties  was  instructed  by  the  lessee,  at  the  request  of  the 
lessor,  to  prepare  a  written  lease  in  accordance  with  the 
terms  previously  agreed  upon;  a  draft  contract  was  writ- 
ten out  by  the  solicitor  from  a  memorandum  made  by 
him,  and  this  contract  was  given  to  the  lessor  for  his  ap- 
proval. He  placed  the  lessee  in  possession,  and  instructed 
the  solicitor  to  draw  a  lease  conforming  to  the  draft  con- 
tract. The  lessor  objected  to  the  lease  when  presented  to 
him,  and  gave  the  tenant  notice  to  quit.  The  agreement 
was  enforced  on  the  ground  that  there  had  been  part  per- 
formance.^ 

1  Armstrong  v.  Katterhorn,  11  Ohio,  265;  Anthony  v.  Leftwich,  3 
Rand.  2.')8;  Jones  v.  Peterman,  3  Serg.  &  R.  543;  8  Am.  Dec.  672;  John- 
ston V.  GUmcy,  4  Blackf.  94  ;  28  Am.  Dec.  45 ;  Crawford  v.  Wick,  18  Ohio 
St.  190;  98  Am.  Dec.  103. 

*  Davis  (;.  Moore,  9  Rich.  215.     See  Nay  v.  Mograin,  24  Kan.  75. 

»  Rankin  v.  Simpson,  19  Pa.  St.  471 ;  57  Am.  Dec.  668.  See  Brawdy 
V.  Brawdy,  7  Pa.  St.  157 ;  Williams  r-.  Landman,  8  Watts  &  S.  5"). 

*  Spalding  r.  Conzelman,  30  Mo.  177;  Blanchard  v.  McDoiigal,  6  Wis. 
167;  70  Am.  Dec.  458;  Dowell  v.  Dew,  1  Younge  &  C.  Uh.  345;  Spear  v. 
Oren.iorf,  26  Md.  37. 

*  Pain  V.  Coombs,  1  De  Gex  &  J.  34.  Where  a  father  verbally  agreed 
with  his  son  that  the  land  for  which  he  (the  father)  held  a  written  con- 
tract of  purchase  should  be  divided  in  eciual  parts  between  tiiem,  and 
after  conveyance  by  the  vendor,  the  father  and  son  each  remained  in 
possession  of  his  ri'spective  allotment  during  the  father's  life,  it  was  held 
taat  part  performance  took  the  agreement  out  of  the  statute  of  frauds: 
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§  157.  Possession  upon  a  parol  partition. — If  followed 
by  an  actual  possession,  a  partition  by  parol  of  a  tract  of 
land  owned  by  several  grantees  is  valid  and  obligatory.* 
But  it  will  not  have  this  effect  unless  tliere  be  a  transfer 
of  possession."  "  What,  then,  it  is  asked,  can  there  be  no 
sale  of  land  by  parol  among  tenants  in  common  where 
all  are  in  possession?  Certainly  not,  because  the  statute 
of  frauds  and  perjuries  forbids,  and  there  cannot  be  such 
part  performance  as  would  take  it  out  of  the  operation 
of  that  wise  and  salutary  rule  of  titles."'^  Wiiere  a 
mother  and  son,  tenants  in  common  of  land,  made  an 
oral  agreement  for  the  sale  of  the  mother's  undivided 
half  to  the  son,  in  consideration  of  the  payment  by  him 
to  his  brother  of  a  certain  sum  of  money,  and  of  an  agree- 
ment to  support  the  mother  during  tlie  rest  of  her  life, 
and  the  son,  having  fully  performed  the  conditions, 
managed  the  land,  made  valuable  improvements  thereon, 
and  retained  possession  of  it,  it  was  held  that  he  was  en- 
titled to  a  conveyance/ 

§  158.  Disputed  boundaries. — An  agreement  between 
parties  to  hold  in  severalty  certain  portions  of  land,  the 
title  to  which  is  in  dispute,  will  be  valid  if  followed  by 
possession.''  An  agreement  for  the  settlement  of  a  dis. 
puted  boundary  is  not  considered  a  conveyance  of  an 
interest  in  land.^  If  made  by  parol,  and  accompanied  by 
possession,  it  will,  therefore,  be  binding.^ 

Rhine  v.  Robinson,  27  Pa.  St.  30.     See  Lee  v.  Lee,  9  Pa.  St.  169;  Stock- 
ley  V.  Stockley,  1  Ves.  &  B.  23 ;  Neale  v.  Neale,  1  Keb.  672. 

1  Ebert  w.  Wood,  1  Binn.  216;  2  Am.  Dec.  436;  Oorbln  v.  Jackson, 
14  Wend.  619;  28  Am.  Dec.  550;  Williams  v.  Pope,  Wright,  406;  Piatt  v. 
Hubbell,  5  Ohio,  243;  Cummins  v.  Nutt,  Wright,  713;  Calhoun  v.  Hays, 
8  Watts  &  S.  127 ;  42  Am.  Dec.  275 ;  Wilday  v.  Bonney,  31  Miss.  644. 

*  Slice  V.  Derrick,  2  Rich.  627.  See  Sweeny  v.  Miller,  34  Me.  388; 
Young  V.  Frost,  1  Md.  377. 

»  Woodward,  J.,  in  Workman  v.  Guthrie,  29  Pa.  St.  495;  72  Am. 
Dec.  654. 

*  Littlefield  v.  Littlefield,  51  Wis.  23. 

*  City  of  Natchez  v.  Vandervelde,  31  Miss.  706;  66  Am.  Dec.  581. 

*  Houston  V.  Mathews,  1  Yerg.  116;  Betts  v.  Brown,  3  Mo.  App.  20; 
Ambler  v.  Cox,  20  N.  Y.  Sup.  Ct.  295. 

'  Jackson  v.  Van  Corlaer,  11  Johns.  123;  Boyd  v.  Graves,  4  Wheat, 
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§  159.  Parol  exchaiisre. — :A  parol  exchange  of  lands 
is  subject  to  the  same  rules  as  a  parol  sale,  and  specific 
performance  will  be  decreed  when  there  has  been  i)art 
performance.'  Where  two  parties  enter  into  an  agree- 
ment whereby  one  agrees  to  exchange  his  land  for  the 
other's  and  a  sum  of  money,  and  the  former  has  wholly 
performed  his  agreement  and  the  latter  has  partly  per- 
formed his,  the  former  is  entitled  to  a  decree  for  specific 
performance,  aside  from  the  question  whether  the  mem- 
orandum of  agreement  was  made  in  compliance  with  the 
statute  of  frauds.^ 

§  160.  Erection  of  improvements. — The  erection  of 
improvements  by  a  vendee  under  a  parol  contract  is  one 
of  the  most  unambiguous  acts  of  part  performance  by 
which  the  contract  may  be  removed  from  the  statute.' 
The  improvements  must  be  of  such  a  character  that  the 

513 ;  Lindsay  v.  Springer,  4  Har.  (Del.)  547 ;  Jackson  v.  Dysling,  2  Caines, 
198;  Fuller  v.  County  Commrs.,  15  Pick.  81;  Blair  v.  Smith,  16  Mo.  278; 
Kip  V.  Norton,  12  Wend.  127 ;  27  Am.  Dec.  120;  Adams  v.  Eockwell,  IG 
Wend.  285;  Yarborough  v.  Abernathy,  Meigs,  413;  Davis  v.  Townsend, 
10  Barb.  338,  McCoun,  J.,  dissenting;  Waterman  on  Specific  Perform- 
ance. §  278.  See,  also,  Gilchrist  v.  McGee,  9  Yerg.  455;  May  v.  Baskin, 
12  Smedes  &  M.  428;  Carroway  v.  Anderson,  1  Humph.  61. 

1  Moss  V.  Culver,  64  Pa.  !St.  414  ;  3  Am.  Pep.  601 ;  Reynolds  v.  Hewelt, 
27  Pa.  St.  176;  Johnston  v.  Johnston,  6  Watts,  370;  Caldwell  v.  Carring- 
ton,  9  Peters,  86;  Beebe  v.  Dowd,  22  Barb.  255;  Bennett  v.  Abrams,  41 
Barb.  619;  Parrill  v.  McKinley,  9  Gratt.  1  ;  58  Am.  Dec.  212;  Miles  v. 
Miles,  8  Watts  &  S.  135.     See  Ryan  v.  Tomlinson,  39  Cal.  639. 

*  Bigelow  V.  Armes,  108  U.  S.  10. 

•  O'^ieill  V.  Martin,  26  Kan.  494;  Crook  v.  Corporation  of  Seaford, 
Law  R.  6  Ch.  551;  10  Eq.  678;  Drum  v.  Stevens,  94  Ind.  181;  Williams 
V.  Evans,  Law  R.  19  Eq.  547;  Newton  v.  Swazey,  8  N.  H.  9;  Wells  v. 
Stradling,  3  Yes.  378;  Savage  v.  Foster,  5  Yin.  Abr.  524,  pi.  43;  Stock- 
ley  I'.  Stockley,  1  Yes.  &  B.  23;  Sutherland  v.  Briggs,  1  Hare,  26;  Toole 
V.  Medlicott,  1  Ball  &  B.  393;  Mundy  v.  Jolliffe,  5  Mylne  &  C.  167;  Sur- 
come  v.  Pinniger,  3  De  Gex,  M.  &  G.  571 ;  Annan  v.  Merritt,  13  Conn.  478 ; 
Dugan  V.  Colville,  8  Tex.  126;  Grunt  v.  Ramsey,  7  Ohio  St.  157;  Black- 
ney  v.  Ferguson,  3  Eng.  272;  Casler  v.  Thi.mi)Son,  3  Green  Ch.  59;  Ma- 
son V.  Wallace,  3  McLean,  148;  Stater  v.  Hill,  10  Ind.  176;  Mortimer  v. 
Orchard,  2  Yes.  243;  Wlieeler  v.  D'Esterre,  2  Dow,  359;  Norris  v.  Jack- 
son, 10  Week.  R.  2J8;  Kidder  v.  Barr,  35  N.  H.  236;  Minis  v.  Lockett,  33 
Ga.  9;  Williston  v.  Williston,  41  Barb.  635;  Hoffman  i-.  Fett,  39  Cal.  109; 
Green  v.  Finin,  35  Conn.  178;  Cummiiigs  v.  Gill,  6  Ala.  562;  Despain  v. 
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existence  of  a  contract  for  the  sale  of  the  property  might 
naturally  be  inferred  from  their  erection;  and  the  party 
making  them  must  have  done  so  on  the  faith  of  the  con- 
tract.' This  is  but  a  statement  of  the  same  rule  that  ap- 
plies to  the  transfer  of  possession  when  claimed  as  part 
performance.  When,  therefore,  such  relations  exist  be- 
tween the  owner  and  the  person  making  the  improve- 
ments that  the  existence  of  a  contract  of  sale  is  not  a 
natural  and  probable  inference,  the  erection  of  improve- 
ments alone  will  not  avail  as  part  performance.  A  con- 
tract would  not  necessarily  be  inferred,  for  example,  in  a 
case  where  the  improvements  were  made  by  a  son  on  land 
owned  by  his  father.^ 

Carter,  21  Mo.  331 ;  Neatherly  v.  Ripley,  21  Tex.  434 ;  School  District  v. 
Macloon,  4  Wis.  79;  Wilson  v.  We^it  H.  Ry.  Co.,  2  De  Gex,  J.  &  S.  475; 
Wilton  V.  Harwood,  23  Me.  133,  134;  Miller  v.  Tobie,  41  N.  H.  84;  Massey 
V.  Mcllwain,  2  Hill  Ch.  (S.  C.)  421 ;  Finucane  v.  Kearney,  Freem.  (Miss.) 
65;  Outenhcuse  v.  Burleson,  11  Tex.  87;  Johnson  v.  McGruder,  15  Mo- 
365;  Blunt  v.  Tomlin,  27  111.  93;  Mason  v.  Blair,  33  111.  194;  Wetmore  v. 
White,  2  Caines  Cas.  87,  109;  2  Am.  Dec.  323;  Adams  v.  Rockwell,  16 
Wend.  285;  Moreland  v.  Lemasters,  4  Blackf.  3S3;  Brock  v.  Cook,  3  Por- 
t  -r,  464  ;  Harder  v.  Harder,  2  Sand.  Ch.  17 ;  Martin  v.  McCord,  5  Watts. 
493;  30  Am.  Dec.  342;  Syler  v.  Eckhart,  1  Binn.  378;  Simmons  v.  Hill, 
4  Har.  &  McH.  252;  1  Am.  Dec.  398;  Shirley  v.  Spencer,  4  Giim.  583; 
Brock  V.  Cook,  3  Port.  464 ;  Edwards  v.  Fry,  9  Kan.  417 ;  Clayton  v.  Fra- 
zier,  33  Tex.  91;  Gregg  v.  Hamilton,  12  Kan.  333;  Johnson  v.  Bowden, 
37  Tex.  621;  Howe i;.  Rogers,  32  Tex.  218;  Freeman  v.  Freeman,  43  IS.  Y. 
34;  3  Am.  Rep.  657;  Patterson  y.  Copeland,  52  How.  Pr.  460;  Perkins  v. 
Hadsell,  50  111.  216 ;  Ingles  /•.  Patterson.  36  Wis.  373 ;  Thornton  v.  Henry, 
2  Scam.  218;  Kelley  v.  Stanberry,  13  Ohio,  408;  Haines  i).  Haines,  6  Md. 
435;  Vickers  v.  Sisson,  10  W.  Va.  12;  Tracy  v.  Tracy,  14  W.  Va.  243; 
Morin  v.  Martz,  13  Minn.  191;  Underliill  v.  Williams,  7  Blackf.  125; 
Shepherd  v.  Bevin,  9  Gill,  31;  Jamison  v.  Dimock,  95  Pa.  St.  52;  Farley 
V.  Stokes,  1  Sel.  Eq.  Cas.  (Pa.)  422.  But  see  Barnes  v.  Bosion  etc.  R.  R. 
Co.,  130  Mass.  388;  Hibbert  v.  Aylott,  52  Tex.  530;  Ballard  v.  Ward,  89 
Pa.  St.  358;  Irwin  v.  Dyke,  114  III.  302;  Anderson  t).  Shockley,  82  Mo. 
250;  Drumt).  Stevens.  94  Ind.  181 ;  Potter  i;.  Jacobs,  111  Mass.  32;  Mont- 
gomery V.  Carlton,  56  Tex.  361  ;  Bard  v.  Elston,  31  Kan.  274;  Ballard  v. 
Ward,  89  Pa.  St.  358;  Littlefield  v.  Littlelield,  51  Wis.  23;  Halsey  v. 
Peters,  79  Va.  60;  Tracy  v.  Tracy,  14  W.  Va.  243. 

^  Hamilton  v.  Jones,  3  Gill  &  J.  127;  Byrne  t'.  Romaine,  2  Edw.  Ch. 
445;  Carlisle  v.  Fleming,  1  Har.  (Del.)  421;  Peckham  v.  Barker,  8  R.  I. 
17:  Spaulding  v.  Congelman,  30  Mo.  177;  Wood  v.  Thornly,  58  111.  464. 

*  Eckert  v.  Eckert,  3  Pa.  332;  Hainea  v.  Haines,  6  Md.  435. 
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§  101.  Nature  of  iiiiprovcmont. — Tho  iinprovemeiita 
mast  be  permanent  and  of  such  a  nature  that  damages 
would  not  afford  compensation.^  Performance  or  a  will- 
ingness and  readiness  to  perform  must  be  shown  on  the 
part  of  the  vendee,  although  possession  has  been  delivered 
and  improvements  erected."  Where  a  father  made  an 
oral  agreement  to  buy  for  his  son  a  tract  of  land  in  con- 
sideration of  his  relinquishing  his  intention  to  depart 
from  the  State,  and  a  sum  of  money  that  was  offered  to 
him  to  go  with,  and  the  father  had  the  deed  made  out  in 
his  own  name,  but  the  son  entered  upon  the  land  and 
made  both  temporary  and  permanent  improvements,  it 
was  held  that  the  heirs  of  the  son  were  entitled  to  a  con- 
veyance.' And  so  where  under  a  parol  agreement  betw^een 
a  father  and  son  that  the  former  should  convey  land  to 
the  latter,  the  title  to  vest  at  the  father's  death,  the  fact 
that  payment  of  the  purchase  money  was  made  by  five 
years'  labor,  and  that  the  son  took  possession  and  made 
permanent  improvements,  is  sufficient  to  entitle  the  son 
to  a  decree  of  specific  performance,  and  this  right  is  un- 
affected by  the  fact  that  the  father  paid  the  taxes  and  re- 
ceived each  year  one-third  of  the  crop.^ 

§  162.  Compensation  for  improvements. — If  through 
any  infirmity  in  the  contract  it  cannot  be  specifically  en- 
forced, the  vendee  will  be  entitled  to  the  repayment  of 
the  purchase  money  and  compensation  for  the  improve- 

1  D.ugan  I'.  Blocher,  24  Pa.  St.  28.  See  also  O'Reilly  v.  Thompson, 
2  Cox,  271 ;  South  Wales  R.  R.  Co.  v.  Wythes,  1  Kay  &  J,,  186;  Easton 
V.  Easton,  61  Tix.  225. 

^  Simmons  v.  Hill,  4  Har  c<:  ^NIcTT.  259;  1  Am.  Dec.  398.  Purchase 
money  must  be  paid  or  tendered:  Holmes  v.  Holmes,  44  111.  168;  Mc- 
Clellan  r.  Darrah,  50  111.  249.  But  see  King  v.  Thompson,  9  Peter?,  204 ; 
Haines  v.  Haines,  6  Md.  435.  See  Brown  v.  Jones,  46  Barb.  400;  Mc- 
Coy V.  Hughes,  1  Greene,  370.  Where  possession  was  taken  and  im- 
provements made,  but  again-^t  the  vendor's  objection  until  the  payment 
of  the  purchase  money,  specific  performance  was  enforced :  Potter  v. 
Jacobs,  111  Mass.  32;  Zimmerman  v.  Wengert,  31  Pa.  St.  401;  Northrop 
t'.  Boone,  66  111.  368;  Miller  v.  Ball.  64  N.  Y.  286. 

'  Bohanan  v.  Bohanan,  96  111,  591. 

*  McDowell  V.  Lucas,  97  III.  489. 
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meiits,  witli  a  deduction  of  the  amount  of  the  rents  and 
profits.^  And,  as  against  the  vendor  and  creditors,  it  is 
held  that  the  vendee  has  a  lien  upon  the  land  for  his  im- 
provements." But  it  seems  ho  has  not  the  right  to  retain 
possession  until  compensation  has  been  made  to  him  for 
his  improvements.^  Clearing  up  the  land,  or  bestowing 
labor  and  skill  upon  its  cultivation,  will  be  considered  as 
the  making  of  improvements.^  Wliere  an  owner  of  land 
three  days  after  making  a  parol  agreement  to  convey  it, 
died,  leaving  three  minor  children,  and  the  vendee  sub- 
sequently entered  upon  the  laud  and  made  valuable  im- 
provements, it  was  held  that  the  performance  of  this  parol 
agreement,  notwithstanding  the  failure  to  give  notice  to 
the  vendee  by  the  children  not  to  make  the  improvements, 
would  not  be  enforced  against  them.^  If  the  purchaser 
has  entered  into  possession  and  erected  valuable  improve- 
ments upon  the  faith  of  his  purchase,  and  the  contract  is 
of  such  a  nature  that  specific  performance  cannot  be 
decreed,  the  vendor,  it  is  true,  may  be  forced  to  refund 
the  purchase  money  and  to  pay  the  actual  value  of  the 
improvements.  But  to  enable  the  purchaser  to  recover, 
he  must  himself  be  free  from  fault,  and  the  failure  to 
decree  specific  performance  must  be  by  reason  of  some 
defect  in  the  contract  or  noncompliance  with  the  statute 
of  frauds.^     If  the  purchaser  fails  to  maintain  his  right  of 

1  Fox  V.  Longly,  1  Marsh,  A,  K.  388;  Lord  Pengall  v.  Ross,  2  Eq. 
Cas.  Abr.  46,  pi.  12;  Parklmrst  i).  Van  Cortlandt,  1  Johns.  Oh.  273; 
Dunn  V.  Moore,  3  Ired.  Eq.  364;  Harden  v.  Hays,  9  Pa.  St.  151;  Baker 
V.  Carson,  1  Dev.  &  B.  Eq.  381;  Albea  v.  Griffin,  2  Dev.  &  B.  Eq.  9; 
Goodwin  w.  Lyon,  4  Port.  297;  Evans  v.  Battle,  19  Ala.  398;  Ridley  v. 
McNairy,  2Humph.  174;  Ackerman  r;.  Ackerman,  24  N.J.  Eq.  315;  Aver- 
meyer  v.  Koerner,  32  P.  F.  Smith  (Pa.),  517;  Deisher  v.  Stein,  34  Kan, 
39. 

»  Ru':-ker  v.  Abell,  8  Mon,  B.  566;  48  Am.  Dec.  406. 

^  Harden  i;.  Hays,  9  Pa.  St.  151.  See  West  v.  Flannagan,  4  Md.  33, 
The  improvements  must  have  been  a  benefit  to  the  property  and  a  sacri- 
fice to  the  party  by  whom  they  were  made :  Gangwer  v.  Fry,  17  Pa.  St. 
491;  55  Am.  Dec.  578;  Moote  v.  Scriven,  33  Mich.  500. 

*  Patterson  v.  Copeland,  52  Hew.  Pr.  460 ;  McCarger  v.  Rood,  47  Cal. 
38;  Morrison  v-  Peay,  21  Ark.  110.    See  Harder  v.  Harder,  2  Sand,  Ch,  19. 

'■   Rvan  ?•.  Wilson,  56  Tex,  36, 

«  Chabot  V.  Winter  Park  Co.,  34  Fla,  258;  43  Am,  St,  Rep,  192. 
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action  because  of  his  own  laches,  negligence,  and  general 
disregard  of  his  duties,  and  not  because  of  any  technical 
defect  in  the  form  of  the  contract,  he  is  not  entitled  to 
recover  for  the  iniproveiaents  made  by  him.* 

55   163.      Benefit   from   the   use  of  the  land. — As   it  is 

said  that  the  statute  must  prevail  in  all  cases  except  when 
it  would  be  a  fraud  on  a  party  not  to  enforce  specific  per- 
formance, it  is  interesting  to  inquire  what  the  result  will 
be  when  tlie  advantages  or  benefits  received  or  realized 
by  a  party  in  possession  from  the  rents,  issues,  and  prof- 
its, equal  or  exceed  the  value  of  the  improvements  placed 
on  the  land  by  him.  It  may  be  said  that  as  the  party 
has  been  Ifully  compensated  for  all  loss  and  damage  he 
has  sustained  by  his  possession,  labor,  and  improvements, 
there  should  be  no  ground  for  a  departure  from  the  statute. 

§  164.  One  view. — On  one  hand,  the  rule  is  laid  down 
that  compensation  is  never  permitted  in  cases  of  this 
character  to  excuse  the  performance.  The  reason  given 
is,  that  the  party  has  so  far  executed  his  portion  of  the 
contract,  that  he  is  entitled  to  an  execution  of  it,  and 
compensation  in  place  of  this  execution  is  not  what  he 
contracted  to  have.  In  the  language  of  the  court:  "All 
the  courts  require  is  proof  of  the  agreement,  and  that  it 
has  been  so  far  partly  executed  as  to  let  the  purchaser 
into  the  possession  under  it,  and  that  he  has  made  valu- 
able improvements  on  the  land,  and  a  performance 
will  be  decreed.  To  allow  parties  in  avoidance  of  this 
rule  to  go  farther  and  inquire  whether  injury  has  in  fact 
resulted,  or  whether  the  corresponding  benefits  already 
received  have  not  fully  compensated  for  the  change  of  pos- 
session and  improvements,  in  order  to  bring  the  case  back 
within  the  operation  of  the  statute,  would  be  to  inaugu- 
rate an  entirely  new  rule  on  this  subject,  and  add  greatly 
to  the  complication  of  this  already  embarrassing  question, 
and  would  be  wholly  changing  the  rights  of  the  party  un- 

»  Chabot  V.  Winter  Park  Co.,  34  Fla.  258;  43  Am.  St.  Rep.  192. 
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der  the  agreement.  Such  an  inquiry  would  always  arise 
in  those  cases  where  a  bare  possession  is  relied  upon  to 
take  the  case  out  of  the  statute,  and  that  has  always  been 
held  to  be  sufficient  for  that  purpose,  yet  the  inquiry 
never  has  been  gone  into,  or,  if  so,  has  universally  been 
disallowed  by  the  courts."^ 

§  165.  Opposite  view.  —  On  the  other  hand,  it  is  as- 
serted that  when  compensation  has  been  made  to  a  pur- 
chaser for  his  improvements,  or  where  his  receipts  by 
virtue  of  his  possession  more  than  balance  his  expendi- 
tures for  improvements,  they  will  not  avail  him  as  aground 
for  specific  execution.^ 

§  166.  Comments.  —  We  think  the  true  rule  to  be 
that  when  a  party  has  made  improvements,  the  court  will 
properly  refuse  to  enter  into  a  speculation  as  to  the  value 
of  the  improvements;  or  attempt  to  solve  the  question 
whether  the  purchaser  has  or  has  not  been  fully  compen- 
sated by  the  rents  and  profits  derived  from  the  use  of  the 
land.  One  cogent  reason  that  may  be  given  for  this 
view  is  that  if  this  is  not  the  true  rule,  and  the  relation 
of  landlord  and  tenant  did  not  exist,  it  would  follow 
that  the  purchaser  is  a  trespasser.  The  vendor  under 
these  circumstances  would,  hence,  be  himself  legally  en- 
titled to  the  profits.  The  decisions  of  the  courts  in  Penn- 
sylvania show  a  strong  inclination  to  disregard  the  entire 
doctrine  of  part  performance;  and  it  is  extremely  doubt- 
ful whether  these  decisions  would  be  regarded  as  author- 
ity elsewhere.  By  one  author  it  is  said  that,  "  it  is, 
however,  well  settled  that  possession  alone  without  pay- 
ment or  other  acts  of  ownership,  is  sufficient  part  perform- 
ance of  a  verbal  contract  for  land  to  sustain  a  decree  for 
its  specific  execution."* 

1  Mims  V.  Lockett,  33  Ga.  9,  17. 

*  Ann  Berta  Lodge  v.  Leverton,  42  Tex.  18;  Eckert  v.  Eckert,  3  Pa. 
332 ;  Eason  v.  Eason,  61  Tex.  225 ;  Wack  v.  Sorber,  2  Whart.  387 ;  30  Am. 
Dec.  269;  Ash  v.  Daggy,  6  Port.  (Ind.)  259. 

*  Browne  on  Statute  of  Frauds,  §  -167.    And  see  the  same  authority. 
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§  1(57.  Parol  contract  for  conveyance  of  land  be. 
twcen  parent  and  child.  —  It  requires  stronger  and 
more  convincing  evidence  to  establish  a  contract  between 
a  parent  and  child,  or  between  others  bearing  a  similar 
family  relation,  than  it  does  to  prove  a  contract  between 
strangers.'  Therefore,  it  is  not  a  proper  inference,  in  the 
absence  of  other  evidence,  that  the  land  was  given  to  the 
son  by  the  father,  from  the  circumstances  that  the  son 
went  into  possession,  made  im])rovements,  and  paid  the 
taxes;  nor  is  suflicient  evidence  of  a  gift  supplied  by 
loose  declarations  of  the  father  that  the  land  was  his  son's 


§  4G9.     See,  also,  2  Story's  Eq.  Juris.,  §761;  2  Green].  Cruise,  tit.  32, 
ch.  3,  32,  33. 

1  Poorman  v.  Kilgore,  26  Pa.  St.  365 ;  67  Am.  Dec.  425 ;  Eckert  v.  ]\Iai;e, 
3  Pen.  &  W.  364.  See,  also,  Shellhammer  v.  Ashbaujih,  83  Pa.  St.  24; 
Sower  V.  Weaver,  84  Pa.  St.  262;  King  v.  Thompson,  9  Peters,  204.  In 
Poorman  v.  Kilgore,  supra,  the  courts-ay:  "We  may  notice  still  an- 
other principle  of  law  that  is  applied  very  beneficially  to  restrain  the  ex- 
ception to  the  statute,  and  which  is  of  especial  importance  in  this  case, 
though  its  application  la  not  peculiar  to  cases  under  this  statute.  We 
allude  to  the  law  of  evidence  that  grows  out  of  the  family  relation,  it 
is  so  usual  and  natural  for  children  to  work  for  their  parents  even  after 
they  arrive  at  age,  that  the  law  implies  no  contract  in  such  cases ;  and 
it  is  so  natural  for  parents  to  help  their  children  by  giving  them  the  use 
of  a  farm  or  house,  and  then  to  call  it  theirs,  that  no  gift  or  sale  of  the 
property  can  be  inferred  from  such  circumstances.  It  is  so  entirely  usual 
to  call  certain  books,  or  utensils,  or  rooms,  or  houses,  by  the  name  of 
the  children  who  use  them,  that  it  is  no  evidence  at  all  of  their  title  as 
against  their  parents,  but  only  a  mode  of  distinguishing  the  rights  which 
the  parents  have  allotted  to  the  children  as  against  each  other,  and  in 
subjection  to  their  own  paramount  right.  The  very  nature  of  the  rela- 
tion, therefore,  requires  the  contracts  between  parents  and  chil<lren  to 
be  proved  by  a  kind  of  evidence  that  is  very  different  from  that  which 
may  be  sufficient  between  strangers.  It  must  be  direct,  positive,  ex- 
press, and  unambiguous.  The  terms  must  be  clearly  defined,  and  all  the 
acts  necessary  for  its  validity  must  have  especial  reference  to  it  and  noth- 
ing else.  The  importance  of  this  rule  is  very  apparent,  for  it  requires 
but  a  glance  over  the  cases  of  this  class  to  discover  how  sad  has  been 
the  experience  of  the  courts  in  family  disputes  growing  out  of  the  ex- 
ceptions which  have  been  allowed  to  this  statute,  and  how  many  and 
how  distressing  must  have  been  the  ruptures  of  the  closest  ties  of  kin- 
dred that  have  been  produced  and  perpetuated  by  the  encouragement 
thus  given  to  try  the  experiment  of  extracting  legal  obligations  out  of 
acta  of  parental  kindness." 
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property.*  But  while  it  requires  stronger  evidence  to 
constitute  proof,  yet  when  the  contract  is  satisfactorily 
shown,  it  will,  if  sufficient  equitable  considerations  exist, 
be  enforced  as  in  other  cases.  A  verbal  agreement  was 
made  by  a  father  to  convey  to  his  son,  a  minor,  a  tract  of 
land,  if  the  son  would  remain  with  him  and  work  for  him 
until  lie  attained  his  majority.  The  son  continued  in  his 
employment  until  he  had  passed  his  majority,  when  the 
father  renewed  the  promise  and  caused  the  land  to  be 
transferred  on  the  tax-list  to  the  son,  who  relying  on  his 
father's  promise  took  possession  of  the  land  and  made 
valuable  improvements.  The  father  dying  without  exe- 
cuti'ig  a  conveyance,  a  specific  performance  of  the  con- 
tract was  decreed.^ 

§  168.  Consideration. — It  is  held  that  a  son  must  be 
a  purcbaser  for  a  valuable  consideration,  or  have  suffered 
some  inconvenience,  to  entitle  him  to  enforce  a  parol  exec- 
utory agreement  to  convey.  And  hence,  where  a  promise 
is  made  by  a  father  to  devise  certain  lands  to  his  son,  the 
fact  that  the  latter  makes  improvements,  but  not  in  con- 
sequence of  the  agreement,  does  not  relieve  the  case  from 
the  operation  of  the  statute.^ 

§  169.  Acts  not  considered  part  performance. — Hav- 
ing referred  to  the  acts  which  are  deemed  a  part  perform- 
ance, we  now  pass  to  the  consideration  of  those  which  are 
not  considered  sufficient  to  take  a  case  out  of  the  opera- 

1  Hugus  V.  Walker,  26  Pa.  St.  356 ;  Cox  v.  Cox,  26  Pa.  St.  375 ;  67  Am. 
Dec.  432. 

*  Atkinson  v.  Jackson,  8  Ind.  31.  See  Young  v.  Glendenning,  6  Watts, 
509;  31  Am.  Dec.  492;  Lohdell  v.  Lobde.l,  36  N.  Y.  327;  Moore  v.  Pier- 
Bon,  6  Iowa,  279;  71  Am.  Dec.  409;  Bright  v.  Bright,  41  111.  101 ;  Hardesty 
V.  Richardson,  44  Md.  617;  22  Am.  Rep.  57;  Galbraith  v.  Galbraith,  5 
Kan.  402;  Twiss  v.  George,  33  Mich.  253;  Syler  v.  Eckhart,  1  Binn.  378; 
Willis  V.  Matliews,  46  Tex.  478;  McCray  v.  McCray,  30  Barb.  633;  France 
V.  France,  8  N.  J.  Eq.  650;  Shepherd  v.  Bevin,  9  Gill,  32.  Where  an 
agreement  was  made  by  a  father  to  convey  in  return  for  his  support  and 
maintenance,  it  vvas  on  account  of  ;;art  j:erformance  specifically  enforced : 
Davison  v.  Davison,  13  N.  J.  Eq.  246.  See,  also.  Law  v.  Henry,  39  Ind. 
414;  Forward  v.  Armistead,  12  Ala.  124;  46  Am.  Dec.  246. 

»  McClure  v.  McClure,  1  Pa.  St.  374. 
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tion  of  tlie  statute.  A  court  of  equity  will  not  enforce  a 
contract  when  reliance  is  placed  solely  upon  such  part 
performance  as  consists  of  acts  done  anterior  to  the  eon- 
tract.'  Tliese  acts  are  not  performed  in  execution  of  the 
agreement,  and  they  arc,  in  most  cases,  done  by  one  party 
without  the  knowledge  of  the  other.  Where  a  vendor 
had  verbally  agreed  with  his  vendee  to  convey  the  land 
when  the  latter  obtained  a  release  from  a  third  person, 
and  he  did  so,  paying  a  large  sum  for  it,  it  was  held  that 
this  was  not  part  performance,  but  simply  an  act  prepar- 
atory to  the  agreement.^  Under  a  parol  agreement  for 
the  sale  of  land,  the  vendor  had  drawn  the  deeds  and 
written  to  the  vendee  that  they  were  ready,  and  requested 
him  to  complete  the  transaction;  the  vendee  had  depos- 
ited part  of  the  purchase  money  with  his  agent,  to  be 
paid  to  the  vendor  upon  the  execution  of  the  deeds,  and 
the  vendor  had  been  so  informed  by  the  agent;  and  finally 
the  vendee  had  taken  possession  of  the  land  without  the 
vendor's  permission.  But  these  acts  were  not  considered 
as  constituting  part  performance.^  The  making  of  a  lease 
by  a  purchaser  who  had  previously  bound  himself  to  lease 
the  premises  to  a  third  person  is  not  part  performance.^ 
And  generally,  such  acts  as  are  merely  ancillary,  or  pre- 
paratory to  the  contract,  as  delivering  abstracts  of  title, 
giving  instructions  for  the  drawing  of  leases  or  convey- 

»  Parker  t;.  Sinitli,  1  Colly.  0.  C.  608,  623;  Dougan  v.  Blocker,  12  Har- 
ris, 28 ;  Eckert  v.  Eckert,  3  Pa.  332. 

*  O'lveilly  V.  Thompson,  2  Cox,  271.  Where  a  surveyor  agrees  to 
search  for  swamp  lands  in  consideration  of  receiving  a  portion  of  them 
for  his  services,  the  rendition  of  such  services  by  the  surveyor  is  not  such 
part  performance  that  the  contract  will  be  enforced  :  Edwards  v.  Eslell, 
48  Cal.  194.     See,  also.  North  v.  Forest,  15  Conn.  400. 

»  Givens  v.  Calder,  2  Desaus.  Eq.  171 ;  2  Am.  Dec.  686;  Reeves  v.  Pye, 
1  Cranch,  219.  See  Townsend  v.  Hawkins,  45  Mo.  286.  "Where  plaintiff 
had  contributed  his  professional  services  toward  the  acquisition  of  de- 
fendants  title,  under  an  agreement  for  a  conveyance  of  a  portion  of  it 
as  his  compensation,  and  defendants  were  insolvent  and  claimed  the 
land  as  exempt  from  execution,  specific  performance  was  decreed  :  Chas- 
tain  V.  Smith,  30  Ga.  96.  See,  also,  Gosden  v.  Tucker,  6  Munf.  1 ;  Liv- 
ingston V.  Livingston,  2  Johns.  Ch.  537. 

*  Wliitchurch  v.  Bevis,  2  Bro.  C.  C.  559.  See  Whaley  v.  Bagnell,  1 
Brown  Pari.  C.  345. 
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ances,  visitinj?,  examining,  or  measuring  the  land,  ap- 
praising the  value  of  the  land,  executing  conveyances 
which  the  vendee  had  not  accepted,  are  not  considered  as 
constituting  part  performance.^ 

§  170.  Payment  of  money  merely  is  not  part  per- 
formance.— At  one  time  it  was  held  that  the  payment  of 
a  part  of  the  purchase  money  would  take  the  case  out  of 
the  statute."-^  Subsequently  the  opinion  prevailed  that 
wliile  payment  of  a  small  portion  of  the  purchase  price 
would  not  operate  as  part  performance,  yet  the  payment 
of  a  considerable  part  of  it  would  be  so  considered.^  But 
it  is  now  settled  law  that  the  mere  payment  of  the  pur- 
chase money  is  not  such  an  act  of  part  performance  as 
will  entitle  the  vendee  to  the  specific  execution  of  a  parol 
contract  for  the  sale  of  land.^ 

1  Cole  V.  White,  cited  1  Bro.  C.  C.  409;  Whitbred  v.  Brockhurst,  1 
Bro.  0.  C.  412;  Reddinsz  v.  Wilkes,  3  Bro.  C.  C.  400;  Clerk  v.  Wright,  1 
Atk.  12;  Hawkins  v.  Holmes,  1  P.  Wms.  770;  Pembroke  v.  Thorpe,  3 
Lev,  437,  n;  Cooke  v.  Tombs,  2  Anstr.  420;  Montacute  v.  Maxwell, 
Strange,  236;  Popham  v.  Eyre,  Lofft,  786;  Cooth  v.  Jackson,  6  Ves.  12, 
17,  41;  Frame  v.  Dawson,  14  Ves.  386;  Stokes  v.  Moore,  1  Cox,  219;  Earl 
of  Glengall  v.  Barnard,  1  Keen,  769;  Thynne  v.  Earl  of  Glengal,  2  Clark 
&  F.,  N.  S.,  131  ;  Phillips  v.  Edwards,  33  Beav.  440;  Gratz  v.  Gratz,  4 
Rawle,  441 ;   Smith  v.  Smith,  1  Rich.  Eq.  130,  138. 

^  Lacon  v.  Merlins,  3  Atk.  4;  Wetmore  v.  White,  2  Cainos'  Cases  in 
Error,  109;  2  Am.  Dec.  323. 

»  Main  v.  Melbourn,  4  Ves.  720;  Child  v.  Comber,  3  Lev.  423,  n.  See 
Wills  V.  Stradling,  3  Ves.  378;  Simmons  v.  Cornelius,  1  Ch.  Rep.  241  ; 
Su'.'den  on  Vendors,  ch.  8,  §3.  In  Townsend  v.  Houston,  1  Har.  (Del.) 
532,  27  Am.  Dec.  732,  payment  of  a  substantial  portion  of  the  purchase 
money,  it  was  held,  may  constitute  part  performance:  See  Thompson  v. 
Tod,  1  Peters  C  C.  -88;  Spear  v.  Orendorf,  26  Md.  37. 

*  Townsend  v.  Fen'on,  32  Minn.  482;  Neal  V.Gregory,  19  Fla.  356; 
Parker  V.  Wells,  6  Whart.  153;  Peckham  v.  Balch,  49  Mich.  179;  Hood 
V.  Bowman,  Freem.  (Miss.)  2.^0;  Townsend  v.  Fenton,  30  ISIinn.  528; 
O'Herlihy  t;.  Hedges,  1  Schoales  &  L.  129;  Alsopp  v.  Patten,  1  Vern.  472; 
M'Keei;.  Phillips,  9  Watts,  85;  Hughes  w.  Morris,  2DeGex,  M.  &.  G.  356; 
Cole  V.  Potts,  2  Stockt.  Ch.  67;  Ham  v.  Goodrich,  33  N.  H.  32,  39;  Smith 
V.  Smith,  1  R=ch.  Eq.  130,  132,  135;  Purcell  v.  Miner,  4  Wall.  5.13;  Gar- 
ner V.  Stubblefield,  5  Tex.  581.  See,  also,  Leake  v.  Morris,  2  Ch.  Cas. 
135;  Lord  Pengall  v.  Ross,  2  Eq.  Cas.  Abr.  46,  pi.  12;  Coles  r.  Trecothick, 
9  Ves.  234;  Jackson  v.  Cutright,  5  Munf.  303,  308;  Malhi  ?.  Lassabe,  4 
Ala.  712;  Black  v.  Black,  15  Ga.  445;  Hart  v.  McClcllaii,  41  Ala.  251; 
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§  171.  Reasons  for  this  rule. — One  reason  assigned 
for  this  rule  is  that  the  money  may  be  repaid,  and  the 
parties  thus  restored  to  their  former  situation.^  Another 
reason  advanced  is  that  as  part  payment  renders  a  verbal 
sale  of  goods  binding,  it  is  to  be  presumed  that  the  omis- 
sion of  any  such  provision  concerning  the  sale  of  real 
estate  shows  an  intention  that  such  a  payment  shall  not 
have  this  effect.^  But  perhaps  the  best  reason  is  that  the 
payment  of  money  by  itself  is  not  such  an  act  as  will  "  put 
the  party  into  a  situation  which  is  a  fraud  upon  him, 
unless  the  agreement  is  fully  performed."^ 

§    172.     When  payment  of  money  part  performance. — 

But  where  a  recovery  of  money  paid  by  the  party  on  the 

Diigan  V.  Colville,  8  Tex.  126;  Xetherly  v.  Ripley,  21  Tex.  434;  Blan- 
chard  v.  McDougal,  6  Wis.  167;  70  Aiq.  Dec.  458;  Wood  v.  Jones,  35  Tex. 
64;  Smith  v.  Finch,  8  Wis.  245;  Parke  v.  Leewright,  20  Mo.  85;  Work- 
man V.  Guthrie,  29  Pa.  St.  495;  72  Am.  Dec.  654;  Lanz  v.  McLaughlin, 
14  Minn.  72;  Biodge  v.  Hildreth,  108  Mass.  421;  Odeil  v.  Montross,  68 
N.  Y.  499 ;  Cogger  v.  Lansing,  43  N.  Y.  559 ;  Kidder  v.  Barr,  35  N.  H.  235 ; 
Thompson  v.  Gould,  20  Pick.  134 ;  Glass  v.  Hulbnrt,  102  Mass.  24 ;  3  Am. 
Rep.  418;  Eaton  t;,  Whi taker,  18  Conn.  222,  229  .  44  Am.  Dec,  586 ;  Allen's 
Estate,  1  Watts  &  S.  383,  389;  Rankin  v.  Simpson,  )9  Pa.  St.  471;  57 
Am.  Dec.  6G8;  Church  of  the  Advent  v.  Farrow,  7  Rich.  Ee].  378;  Wil- 
Iter  r.  Paine,  1  Hamm.  (Ohio),  252;  Sites  v.  Keller,  6  Hamm.  (Ohio),  483; 
Lewis  i;,  Montgonier3'-  etc,  Assn,  70  Ala,  276;  Cronk  v.  Trumble,  66  111. 
428;  Letcher  v.  Cosby,  2  Marsh.  A.  K.  106;  Baker  v.  Wiswell,  17  Neb.  52; 
Felton  V.  Smith,  84  lnd.485;  Wood  v.  Jones.  35  Tex.  64;  Kelly  r.  Kelly, 
54  Mich.  30;  Forrester  v.  Flores,  64  Cal.  24;  Ann  Berta  Lodge  v.  Lever- 
ton,  42  Tex.  18;  Temj-le  v.  Johnson,  71  III.  13;  Suman  v.  Springate,  67 
Ind.  115;  Eraser  V.  Gates,  118  111,  99.  But  see  the  cases  in  Iowa  and  Del- 
aware, where  payment  in  lull  is  regarded  as  beimi  sullicient  to  entitle  a 
party  to  specitic  performance:  Mau  v.  Jackman,  58  Iowa,  359;  Franklin 
II,  Tuckermiin,  68  Iowa,  572;  Stein  v.  Mysonger,  69  Icwa,  512;  Miller  v. 
Nelson,  64  Iowa,  458;  Townsend  v.  Houston,  1  Har,  (Del.)  532;  27  Am. 
Dec.  732.  If  payment  and  other  acts  are  relied  upon,  those  other  acts 
must  be  of  such  a  character  that  a  refusal  to  execute  the  agreement 
would  be  a  fraud  upon  the  purchaser:  Horn  v.  Ludington,  32  Wis.  73. 
See,  also,  Wilson  v.  Chicago  etc,  R.  R.  Co.,  41  Iowa,  443.  The  insol- 
vency of  the  vendor  does  not  add  to  the  right  for  specific  performance: 
Townsend  v.  Fenton,  32  ^linn,  482, 

^  Neal  V.  Gregory,  19  Fla.  3')G;  Clinan  v.  Cooke,  1  Schoales  ct  L,  22, 
41.     See  Mialhi  v.  Lassabe,  4  Ala.  710, 

*  Pomeroy  on  Specific  IVrtoruuini-e,  §  113  n, 

*  Story's  Eq.  J  mis,,  §  701;  Temple  v.  Johnson,  71  111.  13. 
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contract  will  not  restore  him  to  his  former  situation,  pay- 
ment of  the  purchase  money  may  be  considered  an  act 
of  part  performance.'  Thus,  where  a  purchaser  agreed  to 
buy  land  of  an  owner  on  condition  that  a  mortgagee 
should  discharge  a  mortgage  upon  the  land,  and  there 
was  a  verbal  agreement  between  all  three  that  the  mort- 
gagee should  receive  a  part  of  the  consideration  to  be 
paid  on  the  purchase,  and  that  he  should,  at  the  same 
time,  release  the  mortgaged  premises,  and,  on  the  com- 
pletion of  the  purchase,  the  purchaser  paid  the  consider- 
ation money  of  which  the  mortgagee  received  the  agreed 
sum,  but  declined  to  execute  a  release,  he  was  compelled 
by  the  court,  notwithstanding  the  statute,  to  do  so.^ 

§  173.  Part  performance  by  niarriag-e. — "  The  sub- 
sequent marriage  is  not  deemed  a  part  performance,  tak- 
ing the  case  out  of  the  statute,  contrary  to  the  rule  which 
prevails  in  other  cases  of  contract.  In  this  respect  it  is 
always  treated  as  a  peculiar  case  standing  on  its  own 
ground."^     But   where   there  are  other  independent  acts 

^  Malins  v.  Brown,  4  N.  Y.  403 ;  Morgan  v.  Milman,  3  De  Gex,  M.  &  G. 
35,  per  Lord  Cranworth;  Rhodes  v.  Rhodes,  3  Sand.  Oh.  279;  German 
V.  Machin,  6  Paige  Ch.  288;  Van  Duyne  v.  Vreeland,  1  Beasl.  142,  151; 
Hill  V.  Gomme,  1  Beav.  541;  Davison  v.  Davison,  2  Beasl.  246. 

*  Malins  v.  Brown,  4  N.  Y.  403.  See,  also,  Nunn  v.  Fabian,  Law  R.  1 
Ch.  35;  Farwell  v.  Johnston,  34  Mich.  342.  But  it  has  been  held  that 
the  fact  that  the  grantor  is  insolvent  does  not  alter  the  rule :  Townsend 
V.  Fenton,  32  Minn.  482.  When  payment  is  accompanied  by  taking 
possession  or  making  improvements  or  similar  acts,  it  will  authorize 
specific  performance:  Woodbury  v.  Gardner,  77  Me.  68;  Jamison  v. 
Dimock,  95  Pa.  St.  52;  Fitzsimmons  v.  Allen,  39  111.  440;  Grithth  v. 
Abbott,  56  Vt.  356;  Felton  v.  Smith,  84  Ind.  485;  Day  v.  Cohn,  65  Oal. 
508;  Walker  v.  Owen,  79  Mo.  563;  Anderson  v.  Shuckley,  82  Mo.  250; 
Davison  v.  Davison,  13  N.  J.  Eq.  246 ;  Armes  v.  Bigelow,  3  MacArthur 
(D.  0.),  442;  Green  t;.  Jones,  76  Me.  563;  Gupton  v.  Gupton,  47  Mo. 
37;  Bechtel  v.  Cone,  52  Md.  698;  Marsh  v.  Davis,  33  Kan.  326;  McClure 
V.  Otrich,  118  111.  320;  Tibbs  v.  Barker,  1  Blackf.  (Ind.)  58;  Bigelow  v. 
Armes,  108  U.  S.  10;  Wendell  v.  Stone,  39  Hun,  382;  Watsonv.  Mahan, 
20  Ind.  223. 

«  Story's  Eq.  Juris.  §  768.  See  Montacute  v.  Maxwell,  1  P.  Wms.  61S; 
Taylor  v.  r>eech,  1  Ves.  Sr.  297;  Dundas  v.  Dutens,  1  Ves.  Jr.  199;  Red- 
ding V.  Wilkes,  3  Bro.  0.  0.  400;  Warden  v.  Jones,  23  Beav,  487;  Lus- 
sence  v.  Tierney,  1  Macn.  &  G.  551 ;  Finch  v.  Finch,    10  Ohio  St.  501 ; 
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of  part  performance,  and  though  they  are  connected  with 
marriage,  yet  marriage  is  not  relied  upon  as  the  only  act; 
a  parol  agreement  will  be  enforced  as  in  other  cuses.^ 
Thus,  the  taking  of  possession  and  the  erection  of  im- 
provements by  the  husband  and  wife  are  a  sufficient  part 
performance  of  a  verbal  promise  before  marriage  by  the 
father  of  the  husband  to  convey  land  to  the  wife  in  con- 
sideration of  the  contemplated  marriage."'' 

Worley  v.  Walling,  1  Har.  &  J.  208.  But  see  Dugan  v.  Gittings,  8  Gill, 
138 ;  43  Am.  Dec.  306. 

>  Hammersly  v.  De  Biel,  12  Clark  &  F.  45,  64;  Surcome  v.  Pinniger, 
3  De  Gex,  M.  &.  G.  571;  Ungley  v.  Ungley,  Law  R.  4  Ch.  D.  73;  Neale 
V.  Neale.  9  Wall.  1;  Gough  v.  Crane,  3  Md.  Ch.  119. 

»  Neale  v.  Neale,  9  Wall.  1. 
Deeds,  Vol.  I. —  13 
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PART  I. 

FORM  OF  THE  DEED,  GENERALLY. 

§  174.  Form  of  the  deed,  generally. — No  particular 
form  is  required  to  constitute  a  deed.  All  that  is  essen- 
tial may  be  expressed  in  very  brief  language.  Lord  Coke 
remarked  that  if  a  deed  of  feoffment  be  without  premises, 
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habendum,  tenendum,  reddendum,  clause  of  warranty, 
etc.,  it  is  still  a  good  deed;  ''for  if  a  man  by  deed  give 
land  to  another  and  to  his  heirs  without  more  saying, 
this  is  good  if  he  put  his  seal  to  the  deed,  deliver  it,  and 
make  livery  accordingly."^'  (Chancellor  Kent,  referring 
to  this,  observes:  "  In  the  United  States,  generally,  the 
form  of  a  conveyance  is  very  simple.  It  is  usually  by 
bargain  and  sale,  and  possession  passes  ex  vi  facti  under 
the  authority  of  the  local  statute,  without  the  necessity  of 

livery  of  seisin,  or  reference  to  the  statute  of  uses 

I  apprehend  that  a  deed  would  be  perfectly  competent,  in 
any  part  of  the  United  States,  to  convey  the  fee,  if  it  was 
to  be  to  the  following  effect:  *  I,  A  B,  in  consideration  of 
one  dollar  to  me  paid  by  C  D,  do  bargain  and  sell  [or  in 
New  York,  grant]  to   C  D,  and   his  heirs  [in  New  York, 
Virginia,  etc.,  the  words  and  his  heirs  may  be  omitted], 
the  lot  of  land  [describe  it];  witness  my  hand  and  seal,' 
etc.     But  persons  usually  attach  so  much  importance  to 
the  solemnity  of  forms,  which  bespeak  care  and  reflection, 
and  they  feel  such  deep  solicitude  in  matters  tliat  concern 
their  valuable  interests  to  make  'assurance  double  sure/ 
that  generally  in    important  cases  the   purchaser  would 
rather  be  at  the  expense  of  exchanging  a  paper  of  such 
insignificance  of  appearance  for  a  conveyance  surrounded 
by  the  usual  outworks,  and  securing  respect,  and  check- 
ing attacks,  by  the  formality  of  its  manner,  the  prolixity 
of  its  provisions,  and  the  usual  redundancy  of   its  lan- 
guage.    The  English  practice  and  the  New  York  practice, 
down  to  the  present  time,  have  been  in  conformity  with 
the  opinion  of  Lord  Coke,  tluit  it  is  not  advisable  to  depart 
from  the  formal  and  orderly  parts  of  a  deed  which  have 
been  well  considered  and  settled."^ 

1  Co.  Liu.  7  o. 

»  4  Kent's  Com.  4fil.  In  Cross  v.  Weare  Commission  Co.,  153  111.  499, 
46  Am.  St.  Uep.  902,  it  is  said,  per  Magruder,  J:  "It  is  not  essential 
that  the  instrument  of  conveyance  should  follow  any  exact  or  prescribed 
form  of  words,  provided  the  intention  to  convey  is  expressed.  To  make 
a  conveyance  valid  it  is  sufiicient,  in  general,  that  there  be  parties  able 
to  contract  and  be  contracted  with,  a  pr.>i)er  subject  matLcr  sulliciently 
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§  175.  Statutory  forms. — Attempts  have  been  made 
to  attain  simplicity  and  brevity  in  deeds  by  legislation. 
Thus,  in  England,  by  a  statute  made  to  facilitate  tlie  con- 
veyance of  real  property,  a  short  form  of  conveyance  is 
given  together  with  a  technical  and  redundant  form;  and 
the  statute  declares  that  the  short  form  shall  have  the 
same  effect  as  the  other.^  In  many  of  the  American  states, 
short  forms  of  conveyance  have  been  given,  which  are 
declared  effectual  to  pass  the  title  to  real  property;  and 
in  some  states,  the  mere  naming  of  the  several  covenants 
has  the  same  effect  by  statute  as  the  insertion  of  the  cove- 
nants themselves  at  length.'^  The  use  of  these  forms  is 
not  made  obligatory,  and  though  they  have  not  always  been 
practically  adopted,  they  mark  a  return  to  the  simplicity 
obseved  by  the  ancient  Saxons.  "The  Saxons,  in  their 
deeds,  observed  no  set  form,  but  used  honest  and  per- 
spicuous words  to  express  the  thing  intended  with  all  brev- 
ity, yet  not  wanting  the  essential  parts  of  a  deed,  as  the 
names  of  the  donor  and  donee,  the  consideration,  the  cer- 
tainty of  the  thing  given,  the  limitation  of  the  estate,  the 
reservation,  and  the  names  of  the  witnesses."  * 

described,  a  valid  consideration,  apt  words  of  conveyance,  and  an  instru- 
ment of  conveyance  duly  sealed  and  delivered."  "The  employment  of 
words  suflicient  to  show  a  purpose  and  intent  to  convey,"  said  the  court 
in  another  case,  '  is  all  that  was  required,  either  by  the  statute  or  common 
law.  iS'o  precise  technical  words  are  required  to  be  used  in  creating  a  con- 
veyance :  the  use  of  any  words  which  amount  to  a  present  contract  of  bar- 
gain and  sale  is  su(hcient.  Whatever  may  be  the  inaccuracy  of  expression, 
or  the  inaptness  of  the  words  used  in  an  instrument,  in  a  legal  view,  if  the 
intention  to  pass  the  title  can  be  discovered  the  courts  will  give  effect  to 
it  and  construe  tlie  words  accordingly."  In  Harlowe  v.  Hudgins,  84  Tex. 
107;  31  Am.  St.  Rep.  21. 
1  8,  9  Vict.  ch.  119. 

*  In  CaUfornia,  for  instance,  the  form  of  conveyance  authorized  by 
statute  is  as  follows :  "I,  A  B,  grant  to  C  D  all  that  real  property  situated 
in  [insert  name  of  county]  County,  State  of  California,  bouuiled  [or  des. 
cribed]  as  follows  [here  insert  description] ;  or  if  the  land  souglit  to  be 
conveyed  has  a  descriptive  name,  it  may  be  described  by  the  name,  as 
for  instance,  'The  Norris  Ranch.'  Witness  my  hand  this  [insert  day] 
day  of  [insert  month],  18—.     A  B."     Civ.  Code,  §  1092. 

*  Sir  Henry  Spellman'a  Works,  by  Bishop  Gibson,  p.  234. 
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§  176.  Enumeration  of  the  formtil  parts. — The  formal 
parts  of  a  deed  consist  of  the  premises,  the  habendum, 
the  tenendum,  the  reddendum,  the  conditions,  the  war- 
ranty, the  covenants,  and  the  conclusion.  All  that  is 
contained  in  a  deed  preceding  the  habendum  is  under- 
stood to  be  included  in  the  premises,  embracing  the  names 
of  the  parties,  such  recitals  as  may  be  deemed  necessary, 
the  statement  of  the  consideration,  and  a  description  of 
the  property  conveyed.  Certain  topics,  such  as  descrip- 
tion, covenants,  consideration,  recitals,  etc.,  which  might 
be  spoken  of  in  this  chapter,  will  be  considered  elsewhere 
separately. 

PART  II. 

THE   DATE   OF  THE   DEED. 

§   177.     Date  not  necessary  to  the  validity  of  a  deed. — 

The  validity  of  a  deed  is  not  affected  by  the  failure  to  in- 
sert a  date,  as  it  becomes  operative  from  its  delivery  and 
not  from  its  date.  The  date,  however,  \s  prima  facie  evi- 
dence of  the  time  of  the  execution  of  the  deed.^  "The 
date  is  no  part  of  a  deed  and  not  necessary  to  be  inserted. 
The  real  date  of  a  deed  is  the  time  of  its  delivery."^  It 
is  immaterial  in  what  part  of  the  deed  the  date  is  placed. 
In  a  deed  preserving  the  form  of  an  indenture,  it  is  gen- 
erally inserted  at  the  commencement,  and  in  one  having 
the  form  of  a  deed-poll  in  the  testimonium  clause.  In  a 
case  in  which  the  date  in  the  body  of  the  deed  differed 
from  one  in  the  foot  by  exactly  a  year,  the  latter  was  con- 
sidered as  the  true  date  of  the  deed.^  A  deed  which  re- 
quires to  be  executed  by  several  grantors  is  considered  as 
dated  when  executed  by  the  last  grantor.^ 

1  Meech  v.  Fowler,  14  Ark.  29 ;  Lyerly  v.  Wheeler,  11  Ired.  290 ;  53  Am. 
Dec.  414 ;  Newlin  v.  Osborne,  4  Jones  (N.  C),  157  ;  t)7  Am.  Dec.  269 ;  Cos- 
tigan  V.  Gould,  5  Denio,  290;  Colquhoun  v.  Atkinson,  0  Miinf.  550; 
Thompson  v.  Thompson,  9  Ind.  323;  68  Am.  Dec.  638. 

2  Kent,  C.J.,  in  Jackson  v.  Schooiimaker,  2  Johns.  230,  234. 

3  Morrison  v.  Caldwell,  5  Mon.  426;  17  Am.  Dec.  84. 
*  Kurtz  V.  HoUingshead,  4  Crunch  C.  C.  ISO. 
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§  178.  Presuinptioii  of  (lollvery  at  date — It  frequently 
becomes  necessary  in  the  case  of  conflicting  deeds  from 
tlie  same  grantor  to  detekrmine  when  each  became  opera- 
tive. They,  of  course,  are  snp[)osed  to  take  effect  from 
delivery.  But  when  the  time  of  actual  delivery  is  doubt- 
ful, resort  must  be  had  to  presumption.  And  the  pre- 
sumption in  cases  of  this  kind,  it  may  bo  stated  as  a 
general  rule,  is  that  a  deed  is  delivered  at  its  date.  "As 
a  general  principle  a  deed  does  not  take  effect  from  its 
date,  but  from  its  delivery;  but  the  presumption  is,  it  was 
delivered  on  the  day  of  its  date,  and  the  date  may  be  con- 
tradicted as  not  essential  to  its  operation.  It  is  always 
competent  to  show  that  the  date  inserted  in  a  deed  was 
not  the  date  of  its  delivery."'  And  although  the  deed 
may  not  be  acknowledged  until  long  afterward,  yet  the 
date  of  the  deed  will  be  presumed,  in  the  absence  of 
proof  to  the  contrary,  to  be  the  true  date  of  its  execution.^ 

§  17t>.  Different  view. — Prcsiiinption  of  delivery  from 
acknowledj^meut. — This  rule,  iiowever,  is  not  universally 

^  Mr.  Justice  Brecse  ia  Blake  v.  Fash,  44  111.  302;  Gordon  v.  City  of 
San  Diego,  108  Cal.  264;  Faulkner  v.  Adams,  126  Ind.  459;  Ellsworth  v. 
Central  .R  R.  Co.,  34  N.  J.  L.  93;  Seibel  v.  Rapp,  85  Va.  28;  Robinson 
V.  Wheeler,  25  N.  Y.  252;  People  v.  Snj^der,  41  N.  Y.  397;  Furguson  v. 
Bond,  39  W.  Va.  561;  Harden  v.  Osborne,  60  111.  93;  Bellings  v.  Stark, 
15  Fla.  297;  Egery  t;.  Woodard,  56  Me.  45;  Jayne  v.  Gregg,  42  111.  413; 
Wheeler  v.  Single,  62  Wis.  380;  Raines  v.  Walker,  77  Va.  92:  Harvey  v. 
Alraandcr,  1  Rand.  219;  10  Am.  Dec.  519;  Meech  v.  Fowler,  14  Ark.  29; 
Eaton  f.  Trowbridge,  3S  Mich.  454;  Deininger  v.  MoConnell,  41  111.  227; 
Ward  V.  Dou.iherty,  75  Cal.  240;  7  Am.  St.  Rep.  151 ;  Cover  v.  Manaway, 
115  Pa.  St.  3;5S;  2  Am.  St.  Rep.  552;  Harmon  v.  Oberdorfer,  33  Gratt. 
497.  And  this  may  be  shown  by  parol  evidence:  Sweetser  v.  Lowell,  33 
Me.  446. 

»  Darst  V.  Bates,  51111.  439;  Billings  v.  Stark,  15  Fla.  297;  Ellsworth 
V.  Central  R.  R.  Co.,  34  N.  J.  L.  93;  McConnell  v.  Brown,  Litt.  Sel.  Cas. 
459;  Jayne  v.  Gregg,  42  111.  413;  Ford  v.  Gregory,  10  ]\Ion.  B.  175; 
Sweetser  V.  Lowell,  33  Me.  446;  Harris  v.  Norton,  16  Barb.  264;  Purdy 
V.  Coar,  109  N.  Y.  448;  4  Am.  St.  Rep.  491 ;  McMicliael  v.  Carlyle,  53 
Wis.  504;  Lake  Erie  etc.  R.  R.  Co.  v.  Whilham,  155  111.  514;  46  Am.  St. 
Rep.  355;  Gordon  y.  City  of  San  Diego,  108  Cal.  2t)4 ;  Raines  v.  AValker, 
77  Va.  92;  Harden  v.  Crate,  78  111.  533;  Deinenger  v.  McConnell,  41  111. 
227;  Harman  v.  Oberdorfer,  33  Gratt.  497;  Smith  v.  Porter,  10  Gray, 
66;  Dresel  v.  Jordan,  104  Mass.  407. 
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accepted,  and  in  some  States  the  acknowledgment  is  taken 
as  the  time  of  presumptive  delivery.  In  a  Missouri  case, 
the  court  said:  "A  deed  is  not  generally  executed  till  it  is 
acknowledged,  and  till  that  takes  place  there  will  be  no 
presumption  of  delivery."'  In  the  case  cited  one  deed 
"  was  dated  July  10,  1835,  and  acknowledged  and  re- 
corded on  the  succeeding  day,  the  11th  of  the  same  month." 
The  other  "  was  dated,  acknowledged,  and  recorded  on  the 
lltli  of  July,  1835,  the  same  day  on  which  the  acknowl- 
edgment and  recording  of  the  first  deed  took  place."  The 
court  said:  "  Both  acknowledgments  were  taken  before  the 
same  ofiicer,  and  the  natural  presumption  is  that  they 
were  both  delivered  and  recorded  at  the  same  time,  and 
that  they  constituted  one  and  the  same  transaction.  That 
the  first  deed  was  dated  one  day  prior  in  point  of  time, 
wall  make  no  difference."  ^  And  in  Michigan,  where  there 
was  no  proof  of  the  delivery  of  a  deed  prior  to  its  acknowl- 
edgment, and  it  was  acknowledged  on  a  day  subsequent 
to  its  date,  it  was  ppesumed  to  have  been  delivered  after 
acknowledgment.  The  decision  was  placed  upon  the 
ground  that  such  was  the  usual  course  and  practice  in  re- 
gard to  the  delivery  of  deeds  and  other  instruments  in- 
tended for  record.^  So  in  Iowa,  it  is  presumed  tliat  the 
delivery  of  a  deed  was  made  at  the  date  of  the  acknowl- 
edgment, in  the  absence  of  any  showing  as  to  tlie  precise 
time  at  which  a  deed  was  delivered;*  and  in  Maine  like- 
wise.* Even  if  a  deed  is  presumed  to  have  been  delivered 
at  its  date,  this  presumption  will  be  greatly  strengthened 
if  it  is  also  acknowledged  on  the  same  day.® 

1  Fontaine  v.  Boatmen's  Savings  Institution,  57  Mo.  55,  2561. 

*  Fontaine  v.  Boatmen's  Savings  Institution,  57  Mo.  552,  561. 

»  Blanchard  v.  Tyler,  12  Midi.  339;  86  Am.  Dec.  57.  See,  also,  Clark 
V.  Akers,  16  Kan.  166 ;  Eaton  v.  Trowbridge,  38  Mich.  454 ;  Henry  Co. 
V.  Bradsiiaw,  20  Iowa,  355 ;  Loomis  v.  Pingree,  43  Me.  299 ;  Ford  v.  Greg- 
try,  10  B.  Mon.  175 ;  Breckenridge  v.  Todd,  3  T.  B.  Mon.  52 ;  16  Am.  Dec. 

13. 

*  County  of  Henry  v.  Bradshaw,  20  Iowa,  355. 

*  Loomis  V.  Filigree,  43  Me.  299,  308. 

«  Cover  V.  Mauaway,  115  i'a.  St.  338;  2  Am.  St.  Rep.  552. 
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§  180.  Comments. — But  though  the  presumption  that 
a  deed  was  delivered  at  the  time  it  hears  date  does  not 
prevail  in  the  states  enumerated  in  the  previous  section, 
we  regard  it  as  the  proper  and  general  rule.  Deeds  are 
frequently  delivered  hefore  they  are  acknowledged.  The 
want  of  acknowledgment  or  delay  in  making  it  may  he 
due  to  various  causes.  The  parties  themselves  may  not 
desire  to  have  the  deed  recorded  until  some  period  suhse- 
quent  to  its  date,  and  may  either  wish  to  keep  the  con- 
veyance secret,  or  may  consider  an  acknowledgment  hefore 
the  time  at  which  it  is  to  be  recorded  as  unnecessary. 
The  deed  may  be  executed  in  a  place  where  no  officer, 
entitled  to  take  an  acknowledgment,  resides,  and  the  in- 
convenience and  difficulty  of  finding  such  an  officer  at  a 
distance  may  cause  delay  in  the  acknowledgment.  Or 
perhaps,  in  some  cases,  the  parties  may  not  be  aware  that 
in  order  to  secure  to  the  grantee  full  protection  against 
subsequent  purchasers  and  encumbrancers,  the  deed 
should  be  acknowledged  and  recorded.  Then,  again,  in 
determining  what  the  proper  presumption  should  be, 
there  is  another  consideration.  Acknowledgment  was 
not  necessary  at  common  law,  and  if  there  were  no  stat- 
utes relative  to  acknowledgment,  the  date  of  the  deed 
would  have  to  be  taken  as  the  time  at  which  delivery 
would  be  presumed,  and  this  presumption  manifestly 
must  be  adopted  when  the  deed  is  not  acknowledged  at 
all.  Indeed,  the  statutes  providing  for  the  acknowledg- 
ment of  deeds  seem  to  assume  that  a  deed  has  been  deliv- 
ered before  it  may  be  acknowledged.  These  statutes 
provide  a  mode  of  proving  the  execution  of  instruments, 
and  execution  includes  delivery.  Of  course,  as  a  matter 
of  fact,  deeds  are  sometimes,  and  perhaps  very  often,  not 
delivered  until  after  they  have  been  acknowledged.  But 
as  a  matter  of  presumption  the  date  of  the  deed  should, 
in  the  opinion  of  the  author,  be  accepted  in  the  absence 
of  countervailing  evidence  as  the  time  of  delivery. 

§   181.     Language  of  the  courts. — This    question    has 
been  in  some  cases  elaboratelv  discussed,  and  the  conclu- 
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sions  announced  have  been  attained  by  a  careful  consid- 
eration of  all  the  arguments  that  may  be  advanced  on  one 
side  or  the  other.  We  deem  it  proper  in  this  connection 
to  bring  to  the  attention  of  the  reader  the  language  of  the 
court,  in  cases  in  wliicli  this  question  has  arisen  and  been 
decided.  In  a  case  in  Massachusetts,  Mr.  Justice  Mer- 
rick said,  in  delivering  the  opinion  of  the  court:  "All 
deeds  and  contracts  ought  regularly  to  be  dated  on  the 
day  of  their  execution.  This  is  important  for  a  great  va- 
riety of  purposes.  Tlie  rights  of  the  contracting  parties 
are  not  unfrequently  made  to  depend  upon  an  accurate 
statement  of  time.  Accordingly,  it  is  found  by  experience 
that  in  the  prudent  management  of  affairs  this  rule  is 
commonly  recognized  as  useful  and  observed  with  care. 
And  this  being  at  once  the  usual  and  proper  manner  of 
conducting  a  transaction  of  this  kind,  it  may  well  be  con- 
sidered reasonable  and  safe  to  conclude,  in  any  particular 
instance,  where  there  is  no  other  evidence  upon  the  sub- 
ject, that  any  legal  instrument  by  which  property  is  con- 
veyed was  completed  on  the  day  on  which  it  bears  date. 
The  principle,  omnia  jyresumunter  rite  acta,  is  not  confined 
merely  to  official  proceedings,  or  the  doings  of  public 
bodies,  but  has  been  extended  to  acts  of  private  individ- 
uals, especially  when  they  are  of  a  formal  character,  as 
writings  under  seal." ^  "It  is  of  little  importance  that 
the  deed  was  not  acknowledged  on  the  same  day  on  which 
it  purports  to  have  been  executed,  but  on  the  17th  of 
January,  1846.  It  is  Avell  known  that  in  this  common- 
wealth the  title  to  land,  followed  by  a  corresponding  seisin 
and  possession,  often  passes  by  instruments  of  convey- 
ance which  are  not  duly  acknowledged;  and  accordingly 
the  law  will  not  allow  a  title  to  fail  on  account  of  such  an 
omission,  but  has  made  suitable  provision  for  supplying 
the  defect  of  an  acknowledgment  where  it  is  found  to 
exist."  ^  "The  delivery  of  a  deed  is  always  presumed  to 
have  been  made  on    the  day  of  its  date,    and    its  subse- 

'  Smith  V.  Porter,  10  Gray,  68;  citing  1  Phil.  Ev.  (8lh  eJ.)  470. 
«  Smitli  V.  Porter,  10  Gray,  66,  68. 
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quent  acknowledgment  does  not  change  this  presumption; 
but  the  delivery  may  be  proved  to  have  occurred  at  a  dif- 
ferent time."  ^  The  presumption  that  the  delivery  of  a 
deed  was  made  at  its  date  prevails  in  California; ^  also 
in  Kansas.  ^  This  presumption  is  accepted,  and  the  rule 
has  been  incorporated  in  California  into  the  Civil  Code, 
which  declares  that  "a  grant  duly  executed  is  presumed 
to  have  been  delivered  at  its  date.""* 

§  182.  Presumption  not  conclusive. — This  is  but  a 
presumption,  however,  and  cannot  avail  when  there  is  a 
positive  averment  in  the  acknowledgment  that  the  deed 
was  executed  after  its  date;*  and  it  may  always  be 
overcome  by  proof.®  The  date  is  no  indication  of  the 
time  of  the  actual  execution  of  the  deed,  when  it  appears 
that  the  deed  was  antedated,  and  the  date  therefore  was 
not  the  true  one.'^  In  a  case  where  the  date  of  the  deed 
was  prior  in  point  of  time  to  that  written  upon  a  revenue 
stamp  placed  on  the  deed,  it  was  held  that  the  presump- 
tion was  that  the  deed  was  delivered  at  the  time  of  the 
cancellation  of  the  stamp.  ^ 

PART  III. 

NAMES    AND   DESCRIPTION   OF   THE   PARTIES. 

§   183.     Objects  to  he  attained  in  namingr  the  parties. — 

The  names  of  the  parties  should  be  so  given  that  the  in- 
dividuals intended  may  be  readily  distinguished.  And 
whenever  such  designation  has  been  used  that  this  may 
be  accomplished,  there  is  a  sufficient  description  of  the 
parties,  though  the  name  employed  be  not  the  true  one, 
or  even  if  none  be  used  at  all.     When  the  name  of  the 

^  Ford  V.  Gregory,  lOiMon.  B.  175,  180,  per  Justice  Simpson. 

^  Treadvvell  v.  Reynolds,  47  Cal.  171. 

'  Clark  V.  Akers,  16  Kan.  166,  171. 

*  Cal.  Civ.  Code,  §  1035. 

'  Henderson  v.  Baltimore,  8  3Id.  353. 

"  Elsey  V.  Metcalf,  1  Denio,  323. 

'  Costigan  v.  Gould,  5  Denio,  290. 

'  Van  Rensselaer  u.  Vickury,  3  Lans.  57. 
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grantee  in  a  deed  is  asserted  to  be  erroneous,  and  there  is 
such  a  person  as  the  one  named,  it  may  be  shown  by 
parol  evidence  who  was  really  intended  as  the  grantee. 
Thus,  the  court  allowed  a  deed  to  "  Hiram  Gowing"  to  be 
shown  as  intended  for  "  Hiram  G.  Gowing,"  and  not  to 
his  son,  whose  name  w^as  "Hiram  Gowing."^  But  it  is 
requisite  that  there  be  a  designation  in  the  deed,  in  some 
manner,  of  the  persons  intended  as  parties  to  it.^ 

§  183  a.  Identity  of  Name. — If  a  deed  is  made  to  a 
married  woman  in  her  maiden  name,  it  is  valid  when 
shown  that  she  was  the  grantee  intended.^     Where  the 

^  Peabody  v.  Brown,  10  Gray,  45.  And  see  Scanlan  v.  Wright,  13 
Pick.  523,  530;  25  Am.  Dec.  344,  where  it  is  said :  "As  to  the  deed  being 
made  to  the  female  petitioner,  by  the  name  which  she  bore  before  her 
marriage,  we  think  it  is  the  common  case  of  a  person  known  by  different 
names.  She  bore  the  name  of  Eliza  A.  Castin  till  her  marriage,  and  it 
appears  that  she  was  the  person  intended  and  understood  by  the  grantor; 
that  he  used  the  name  by  which  he  had  known  her,  and  by  which  she 
had  always  been  known  till  her  marriage,  and  it  does  not  appear  that 
her  marriage  and  change  of  name  were  known  to  Bishop  Fenwick,  who 
conveyed  the  estate  to  her  in  execution  of  a  trust.  We  think  it  was  no 
violation  of  the  rule,  which  rejects  parol  evidence  when  offered  to  con- 
tradict or  control  a  deed,  to  show  that  the  petitioner  was  the  person  to 
whom  the  grant  was  made;  that  she  was,  in  fact,  known  by  her  maiden 
name  to  some  persons,  and  especially  to  the  grantor,  and  that  there  was 
no  other  person  claiming  to  bear  the  name  used  in  the  deed,  or  claim mg 
title  under  it." 

*  Chase  v.  Palmer,  29  111.  306.  In  that  case,  a  deed  without  the  name 
of  the  grantee  when  it  was  executed  and  acknowledged  was  held  invalid. 
There  must  be  a  grantee  named:  Whittaker  v.  Miller,  83  111.  381. 
Where  title  is  claimed  by  deed  from  the  mother  of  certain  heira,  and 
conveyances  to  her  from  the  minor  heirs  are  introduced  describing  them 
as  the  heirs  of  one  deceased,  it  is  necessary  to  prove  their  identity  as 
such  heirs,  as  the  recitals  in  the  deed  to  that  effect  are  insufficient  for 
that  purpose :  Wolf  v.  Holton,  104  Mich.  107 ;  62  N.  W.  Rep.  174.  Where 
a  deed  purports  to  be  made  by  a  person  as  executor,  and  is  signed  by 
him  in  the  same  form,  it  sufficiently  shows  that  he  executed  it  in  his 
representative  capacity:  Babcock  v.  Collins,  60  Minn.   73;  51  Am.  St. 

Rep. 

»  Wilkerson  v.  Schoonmaker,  77  Tex.  615 ;  19  Am.  St.  Rep.  803,  If  a 
woman  to  whom  a  devise  is  made  as  "S.  M.,"  subsequently  conveys  the 
property  as  "S.  B.,"  describing  herself  as  formerly  "S.  M.,"  it  is  not 
necessary  to  prove  her  identity,  as  her  marriage  will  be  presumed: 
Dowdy  V.  McArthur,  94  Ga.  577. 
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grantor  is  described  as  a  resident  of  a  certain  county  in 
one  State,  and   the  grantee  is   living   in  another   State, 
described    as  of    a  certain    county   "in   said   State,"  the 
mistake  cannot  affect  the  rights  of  the  grantee.^     A  mis- 
nomer in    a   deed   may  be   cured   by   execution   and    ac- 
knowledgment.-    The   names  of   "K.F.Redmond"  and 
"  K.  F.  Kedman  "  are  not  idem  sona/i.s,  but  are  presumed 
to  refer  to  different  persons.     Hence,  where  the  title  is 
vested  in  a  person  under  the  name  of  K.  F.  Redmond,  a 
deed  signed  by  K.  F.  Redman  does  not  convey  a  title  to  a 
vendee  that  an  intending  purchaser  from  such  vendee  is 
compelled   to  accept,  and   the  execution  of  a  subsequent 
deed  by  Redman,  reciting  that   he  obtained  title  thereto 
under  the  name  of  K.  F.  Redmond,  and  that  his   name 
was  misspelled,  and  that  he  is  the  same  person  to  whom 
the  deeds  were  executed   under  the  name  of  K.  F.  Red- 
mond, does  not,  of  itself,  remedy  the   apparent  defect  in 
the  title.^     Identity  in    names  of  grantor  or   grantee  will 
be  taken  prima  facie  as  evidence  of  identity  of  persons.* 
Where  a  person  is  named  in  the  body  of  the  deed,  and  in 
the    certificate    of    acknowledgment,    as    "  Archibald    T. 
Finn,"  and  the  signature  to  the  deed  is  "Arch.  T.  Finn," 
it  will  be  presumed  that  the  same  person  is  designated.* 
In  an  action  at  law  it  may  be  shown   by  parol  evidence 
tliat  the  name  "Mercy  A.Andrews,"  describing  a  grantee, 
was  intended  for  "  Melissa  A.  Andrews,"  who  produced  the 

1  Stewart  v.  Sutlierland,  93  Cal.  270.  A  deed  signed  and  acknowledged 
by  "Samuel  S.  Jenkins"  is  not  invalidated  because  tlie  fjrantor's  name 
is  written  in  one  part  of  the  deed  as  "Samuel  S.  Jones,"  such  error 
being  manifestly  made  by  the  conveyancer:  Jenkins  v.  Jenkins,  148 
Pa.  St.  216. 

»  Ballard  v.  Carmichael,  83  Tex.  355;  17  S.  W.  Rep.  393. 

»  Peckham  v.  Stewart,  97  Cal.  147. 

*  Rupert  V.  Penner,  35  Neb.  587.  A  deed  to  "Ashbald  Green  of  New 
York."  and  a  deed  by  "Ashbel  Green  of  the  Township  of  Palisades,  in 
the  county  of  Bergen,  and  State  of  New  Jersey,"  will  be  presumed  to 
have  been  made  to  and  by  the  same  person :  Tillotson  i'.  Webber,  S6 
Mi>  h,  144;  55  N.  W.  Rep.  837. 

''  Rupert  V.  Penner,  35  ^eb.  587.  See,  also,  Auerbach  v.  Wylie,  84 
Tex,  615. 
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deed,  and  who  received  it  on  execution/  A  deed  naming 
husband  and  wife  as  parties  of  the  second  part,  but  not 
referring  to  tlie  wife  in  any  of  the  granting  or  operative 
clauses,  passes  title  to  the  husband  alone.^  A  grantor 
was  named  in  the  body  of  the  deed  as  "  Robert  P.  Mc- 
CHntock,"  and  the  deed  was  signed  "  R.  Parlver  McClin- 
tock,''  and  acknowledged  by  Robert  P.  McClintock,  but  it 
was  held  that  both  names  indicated  the  same  person.' 
The  names  "Strambler"  and  "Stramler"  are  idem  sonans, 
and,  where  a  deed  is  made  to  a  person  under  one  of  these 
names,  and  he  conveys  it  by  another,  the  question  of 
personal  identity  is  one  for  the  jury,  and  the  fact  that 
different  members  of  the  same  family  spell  their  name 
either  way,  indifferently,  may  be  shown  in  evidence/ 
It  may  be  shown  by  parol  evidence  that  "Eugene  J.  Gan- 
non," the  grantor  in  a  deed,  is  the  person  described  as 
"Joseph  E.  Gannon"  in  a  devise  of  the  land/  A  person 
who  purchases  land,  and  gives  a  mortgage  back,  notwith- 
standing variances  in  name,  will  be  treated  as  the  same 
person/   The  record  showed  that  the  title  to  a  certain  piece 

^  Andrews  v.  Dyer,  81  Me.  104.  But  it  cannot  be  shown  by  i)arol  tliat 
the  grantor,  by  mistake,  executed  and  delivered  the  deed  to  the  wrong 
person:  Whitmore  v. Learned,  70  Me.  276;  Crawford  v.  Spencer,  8  Cush. 
418. 

*  Boyertown  Nat.  Bank  v.  Hartman,  147  Pa.  St.  558;  30  Am.  St.  Rep, 
759;  Ott  V.  Oyer's  Executor,  106  Pa.  St.  17. 

3  Grand  Tower  Min.  M.  &  T.  Co.,  Gill,  110  111.  541. 

*  Galveston  N.  &  S.  A.  Ry.  Co.  v.  Stealy,  66  Tex.  468. 

*  Skinker  v.  Haagsma,  99  Mo.  208. 

"  McDuffie  V.  Clark,  9  N.  Y.  Supp.  826.  A  deed  reciting  the  receipt  of 
the  consideration  from  two  parties,  but  making  no  further  mention  of 
one  of  them,  either  in  the  granting  clause  or  in  the  habendum,  although 
blank  spaces  have  been  left,  apparently,  for  some  other  name,  conveys 
no  title  to  the  person  whose  name  is  so  omitted :  Hardin  v.  Hardin,  '.iA 
S.  C.  77;  27  Am.  St.  Rep.  786.  A  deed  was  made  to  "  Harriet  N.  An- 
drews." A  deed  was  executed  by  "  Harriet  Andrews"  and  her  husband, 
but  in  the  body  of  this  latter  deed  she  was  described  as  "Harriet  N. 
Andrews,"  and  in  each  was  described  as  resident  of  the  same  place,  ami 
it  was  decided  that  identity  sufficiently  appeared  :  Clow  v.  Plummer,  85 
Mich.  550.  For  other  cases  construing  deeds,  where  there  has  been  va- 
riance in  names  of  parties,  see  Bay  v.  Posner,  78  Md.  42 ;  Jackson  v. 
Roberts,  95  Ky.  410;    Lyman  v.  Gedney,  114  111.  388;  55  Am.  Rep.  871; 
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of  real  estate  was  in  Joel  S.  Smith.  A  deed  purporting 
to  convey  tliis  property,  and  in  its  recitals  and  also  in  the 
acknowledgment  designating  the  grantor  as  "  Joel  S. 
Smith,"  was  signed  "John  S.  Smith,"  and  the  court  held 
it  not  to  be  competent  evidence  to  prove  a  conveyance  of 
the  title  of  Joel  S.  Smith,  in  the  absence  of  otlier  proof 
establishing  the  fact  that  the  persons  who  signed  the  deed, 
John  S.  Smith  and  Joel  S.  Smith,  were  one  and  the 
same.^  If  other  things  are  equal,  and  there  is  no  evi-- 
dence  to  tlie  contrary,  it  will  be  presumed,  where  both 
father  and  son  bear  the  same  name,  that  the  father  is  the 
grantee.^ 

§   184.     Dosig-nation  of  grantee  by  description. — The 

fact  that  a  grantee  is  not  described  by  name  will  not  af- 
fect the  validity  of  a  deed,  if  the  designation  or  descrip- 
tion be  sutHcient  to  distinguish  the  person  intended  from 
the  rest  of  the  world.  Thus,  where  a  conveyance  was 
made  to  Margaret  W.  Pitcher  and  her  children,  and  to 
their  heirs  and  assigns  forever,  it  was  declared  that  the 
number  of  children  in  esse  could  be  ascertained,  and  the 
maxim  would  apj)ly,  id  cerium  est  quod  certum  reddi  potest} 
A  deed  is  valid  which  is  made  to  the  heirs  at  law  of  a 
person  deceased.*  But  a  deed  made  to  heirs  of  a  living 
person,  without  specifying  the  names  of  the  heirs  so 
called,  is  void,  because  it  is  left  in  uncertainty  who  are  to 
have  the  benefit  of  the  conveyance.* 

Eamage  v.  Eamage,  27  S.  C.  39;  Tillotson  v.  Webber,  96  Mich.  144;  Ben- 
nett V.  Green,  74  Cal.  425. 

1  Omaha  Real  Estate  &  Trust  Co.  v.  Kragscow,  47  Neb.  592. 

»  Duty  V.  Doty,  159  111.  46;  Graves  v.  Cohvell,  90  111.  612. 

'  Hamilton  v.  Pitcher,  53  Mo.  334.  The  court  held  that  she  and  her 
children  in  esse  tOdk  as  tenants  in  common.  A  deed  to  "  P  or  her  heirs" 
was  held  good:  Hogan  v.  Page,  2  Wall.  607;  Keady  v.  Kearsley,  14  Mich.. 
225. 

*  Boone  v.  Moore,  14  :Mo.  420;  Shaw  v.  Loud,  12  :\Iass.  447.  And  see- 
Thomas  v.  Marshfield,  10  Pick.  364,  367. 

'  Morris  i'.  Stephens,  46  Pa.  St.  200;  Winslow  v.  Winslow,  52  Ind.  8;: 
Hall  V.  Leonard,  1  Pick.  27;  Outland  v.  Bowen,  115  Ind.  150;  7  Am.  St. 
Rep.  420;  Tinder  v.  Tinder,  131  Ind.  381.     "A  deed  conveying  property, 
•  is  not  void  fur  uucertuinty  if  it  can  be  shown  whu  were  intended,  and 
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§  185.  Use  of  common  name. — The  description  of  a 
person  by  the  name  by  which  he  is  generally  and  com- 
monly known  is  sufficient,  though  this  name  may  be  dif- 
ferent from  that  of  his  baptism.'  In  a  case  in  Michigan, 
where  there  was  some  uncertainty  to  the  name  of  tlie 
grantee,  the  court  observed:  "  It  is  undoubtedly  true  that 
to  constitute  a  valid  conveyance,  the  grant  must,  in  some 
way,  distinguish  the  grantee  from  the  rest  of  tlie  world. 
But  it  is  equally  true,  that  if  upon  a  view  of  the  whole 
instrument  he  is  j)oinled  out,  even  though  the  name  of 
baptism  is  not  given  at  all,  the  grant  will  not  fail.  The 
whole  writing  is  always  to  be  considered,  and  the  intent 
will  not  be  defeated  by  false  English,  or  irregular  arrange- 
ment, unless  the  defect  is  so  serious  as  absolutely  to  pre- 
clude the  ascertainment  of  the  meaning  of  the  parties 
through  the  means  furnished  by  the  whole  document, 
and  such  intrinsic  aids  as  the  law  permits.  It  is  not  in- 
dispensable that  the  name  of  the  grantee,  if  given,  should 
be  inserted  in  the  premises.  If  the  instrument  shows 
who  he  is,  if  it  designates  him,  and  so  identifies  him  that 
there  is  no  reasonable  doubt  respecting  the  party  consti- 
tuted grantee,  it  is  not  of  vital  consequence  that  the 
matter  which  establishes  his  identity  is  not  in  the  com- 
mon or  best  form,  or  in  the  usual  or  most  appropriate 
position  in  the  instrument."^ 

that  they  were  in  life,  and  capable  of  talcine  at  the  time  the  deed  was 
executed  "  :  Hogg  v.  Oilom,  Dud.  (Ga.)  185.  In  that  case  the  conveyance 
wasto  the  "children  of  Nancy  Jones."  The  word  "heirs"  hasnotalways 
]>een  taken  in  its  technical  sense,  but  when  it  appears  that  the  term  wa3 
used  to  designate  a  class  has  been  extended  to  embrace  children  or  ap- 
parent heirs :  Fountain  Co.  Com.  Co.  v.  Beckleheimer,  102  Ind.  76 ;  52 
Am.  Rep.  645;  Tucker  v.  Tucker,  78  Ky.  503;  Brann  v.  Elzly,  83  Ky. 
440 ;  Tinder  v.  Tinder,  131  Ind.  381. 

^  Counden  v.  Gierke,  Hob.  32  a.  See,  also,  Erskine  v.  Davis,  25  111. 
251;  Garwood  D.  Hastings,  38  Cal.  217.  Title  will  not  pass  to  a  grantee 
named  in  the  clause  reciting  the  receipt  of  the  consicieration,  but  not 
named  in  the  granting  or  habendum  clause:  Hardin  v.  Hardin,  32  S.  C. 
599. 

^  Newton  v.  McKay,  29  Mich.  1,  2,  per  Graves,  C.  J.  The  instrument 
,  in  question  was  in  this  form  :  "Jacob  Sammons  and  wife  to  F.  H.  Gener- 
eaux.    This  indenture  made  and  agreed  to  between  Jacob  Sammons  of 
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§  180.  Uncertainty  of  grrantee. — The  grantee  must  Ite 
either  meutioned  by  name,  so  that  it  can  be  known  at 
once  who  is  the  person  intended,  or  he  must  be  described 
by  terms  sufficiently  definite  to  enable  his  identity  to  be 
ascertained.  Uncertainty  as  to  the  person  intended  as 
grantee,  as  for  instance  where  a  grant  is  made  to  a  "neigh- 
borhood," will  render  a  deed  void.^  A  deed  in  which  no 
grantee  is  mentioned,  but  which  is  given  "for  use  of  school- 
house,  if  the  neighboring  inhabitants  see  cause  to  build  a 
schoolhouse  thereon,"  cannot,  for  the  lack  of  necessary 
parties,  operate  either  by  way  of  grant  or  estoppel.^ 

§  187.  Where  the  grantee  is  dead. — A  deed  naming 
as  grantee  a  man  who  is  dead  at  the  time  of  its  execution 
is  a  nullity.  And  if  the  word  "heirs"  be  added,  title  will 
not  be  conveyed  to  the  persons  coming  under  that  classi- 
fication, as  the  term  is  not  one  of  purchase  carrying  title 

the  first  part,  and  F.  H.  Genereaux  of  the  second  part,  both  of  Micliioran, 
and  the  countj'  of  Mackinaw,  witnesseth,  that  the  said  i)arty  of  the  first 
part,  for  and  in  consideration  of  the  sum  of  fifty  dollars  to  liiin  in  hand  paid 
by  the  party  of  the  second  part,  the  receipt  whereof  is  hereby  acknowl- 
edged and  confirmed,  this  first  day  of  May,  one  ihousami  eight  hundred 
and  fifty-two,  do  grant,  bargain,  sell,  and  convey,  and  does  by  these 
presents  bind  hia  heirs,  executors,  administrators,  and  assigns,  all  that 
certain  tract  or  parcel  of  land  being  and  known  as  lot, number  forty-one 
(41),  in  the  village  of  Cheboygan,  together  with  all  and  singular  the  ap- 
purtenances thereunto  belonging,  for  himself,  his  heirs,  and  assigns,  to 
have  and  to  hold  forever,  and  will  warrant  and  defend  against  whomsoever. 
In  testimony  whereof  we  have  hereunto  set  our  hands  and  seals  the  day 
and  year  above  written.  Jacob  Sammons,  Chloe  Ann  Sammons.  Signed) 
sealed,  and  delivered  in  presence  of  W.  A.  Barr,  William  A.  Rice."  The 
court  considered  that  the  paper  was  prepared  and  executed  as  an  idle 
ceremony,  and  that  from  the  use  of  the  expressions  "of  the  party  of  the 
first  part,"  and  "party  of  the  second  part,"  it  might  be  gathered  from 
the  instrument  who  was  intended  as  grantee. 

1  Thomas  v.  Marshfield,  10  Pick.  364,  367.  See  Jackson  v.  Sisson,  2 
Johns.  Cas.  321 ;  Reformed  Dutch  Church  v.  Veeder,  4  Wend.  494.  But 
if  the  grantee  is  described  in  such  a  manner  that  he  can  he  readily  identi- 
fied, the  deed  is  valid:  Gillespie  v.  Rogers,  146  Mass.  610;  Jones  v.  Mor- 
ris, 61  Ala.  518;  McKee  v.  Spiro,  107  Mo.  452;  Payne  v.  Mathis,  92  Ala. 
585. 

»  Bailey  v.  Kilburn,  10 Met.  176;  43  Am.  Dec.  423.    But  it  may  create 
a  trust :  Bailey  v.  Kilburn,  supra. 
Deeds,  Vol.  I.  —  l-l 
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to  them,  but  is  employed  as  a  qualification  of  the  title  of 
the  grantee.* 

§  188.  Signature  by  wrong  name. — A  conveyance  is 
not  invalidated  by  the  fact  that  the  grantor  signs  it  by  a 
wrong  name  if  his  true  name  is  recited  in  the  body  of  the 
deed,  and  he  also  acknowledges  it  by  his  true  name.' 
Between  the  parties,  a  conveyance  of  property  by  the 
owner  by  any  name  will  transfer  the  title.  And  when 
executed  in  a  different  name  from  that  in  which  he  ac- 
quired title,  it  will,  when  recorded,  operate  as  constructive 
notice  of  the  transfer  of  title,  and  will  be  entitled  to  prece- 
dence over  a  deed  to  the  same  land  executed  in  the  name 
by  which  title  to  it  was  acquired,  but  subsequently  re- 
corded.' In  all  cases  where  there  is  a  substantial  similar- 
ity in  sound,  a  slight  variance  in  the  orthography  will  be 
disregarded.  Thus,  the  name  of  a  patentee  was  written 
James  Emonds,  and  in  the  deed  in  which  he  was  grantor, 
he  signed  his  name  James  Emmens  or  Emmons,  it  did 
not  clearly  appear  which,  but  the  variance  was  considered 
immaterial.*  Between  the  grantor  and  grantee  title  will 
pass,  although  the  grantor  signs  by  an  assumed  name,  or 
the  scrivener  makes  a  mistake  in  his  name.^ 

1  Hunter  V.  Watson,  12  Oal.  363,  376;  73  Am.  Dec.  543.  A  deed  made 
to  "Abner  Dunn  Deceased  Estate"  is  void  for  want  of  a  grantee:  Mc- 
Inerney  v.  Beck,  10  Wash.  515.    See,  also,  Simmons  v.  Spratt,  22  Fla.  370. 

*  Middleton  v.  Findla,  25  Gal.  76. 

'  Fallon  V.  Kehoe,  38  Cal.  44;  99  Am.  Dec.  347.  In  California,  it  is 
now  provided  by  statute  that,  "  any  person  in  whom  the  title  of  real 
estate  is  vested,  who  shall  afterwards,  from  any  cause,  have  his  or  her 
name  changed,  shall  in  any  conveyance  of  said  real  estate  s  >  held,  set 
forth  the  name  in  which  he  or  she  derived  title  to  said  real  estate": 
Stats.  Cal.  1873-74,  pp.  345,  346. 

*  Lyon  V.  Kain,  36  111.  362.  But  see  Heil  &  Lauer's  Appeal,  40  Pa.  St. 
453 ;  80  Am.  Dec.  590. 

*  Wakefield  v.  Brown,  38  Minn.  361 ;  8  Am.  St.  Rep.  671.  In  that 
case  the  court  said:  "If  the  true  owner  conveys  by  any  name,  the 
conveyance,  as  between  the  grantor  and  grantee,  will  transfer  title, 
and  in  all  cases  evidence  aliunde  the  instrument  is  admissible  to  iden- 
tify the  actual  grantor.  The  admission  of  such  evidence  does  not 
change  the  written  instrument,  or  add  new  terms  to  it,  but  merely 
fixes  and  applies  terms  already  contained  in  it :  3  Washburn  on  Real 
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§   18f>,     Description  sufficient  if   no    uncertainty. — If 

the  description  of  the  grantees  is  sucli  that  no  uncertainty 
can  arise,  it  will  be  sufficient,  as  where  a  conveyance  is 
made  "  to  the  trustees"  of  an  unincorporated  association. 
This  is  a  sufficient  designation,  although  the  names  of 
the  trustees  are  not  mentioned.'  So  where  a  grantor  con- 
veyed land  by  deed  to  "  an  association  of  persons,"  with- 
out specifying  the  names  of  all  of  the  persons  who  were 
members  of  the  association  at  the  date  of  the  deed,  the 
court  will  determine  who  were  members  of  the  associa- 
tion at  the  time  of  the  execution  of  the  deed,  and  will 
decide  as  to  the  interest  taken  by  each  member  of  the 
association  in  the  land  so  conveyed.^  When  a  corpora- 
tion is  contemplating  a  change  of  its  existing  name,  it 
may  take  by  the  name  it  intends  to  assume  in  the  future.' 
If,  at  the  time  a  deed  is  executed  and  acknowledged,  the 
name  of  the  grantee  is  not  inserted  in  the  deed,  but  is 
inserted  before  delivery,  and  the  deed  is  delivered  either 
by  the  grantor  himself  or  by  some  one  else  at  his  direc- 
tion, the  deed  in  its  completed  form  must  be  regarded  as 
adopted  by  him.*  But  the  legal  title  will  not  pass  by  a 
deed  duly  signed  and  acknowledged  by  the  grantor,  if. 

Property,  281;  Ilommel  v.  Devinney,  39  Mich.  522;  Nixon  v.  Cob- 
leigh,  52  111.  387;  Lyon  v.  Kain,  36  111.  362,  369;  Middleton  v.  Findla, 
25  Cal.  76,  81;  Fallon  v.  Kehoe,  38  Cal.  44;  99  Am.  Dec.  347;  Staak 
V.  Sigelkon,  12  Wis.  234;  Morse  v.  Carpenter,  19  Vt.  613;  Fletcher 
V.  Mansur,  5  Ind.  267 ;  James  v.  Whitbread,  11  Com.  B.  406,  411 ;  Elliott 
V.  Davis,  2  Bos.  &  P.  338."  If  one  person  subscribes  the  name  of  an- 
other to  a  deed,  the  latter  by  appearing  before  an  ofTioer  and  acknowl- 
edt'i'ig  the  execution  of  the  deed,  recognizes  and  adopts  the  siirnature  as 
his  own  to  the  same  effect  as  if  he  had  signed  it :  Bartlett  v.  Drake,  100 
Mass.  174;  97  Am.  Dec.  92;  1  Am.  Rep.  101. 

*  Lawrence  v.  Fletcher,  8  Met.  153, 163.  And  see  American  Emigrant 
Co.  V.  Clark,  62  Iowa,  182.  Where  a  deed  is  made  to  the  "Centenary 
M.  E.  Church,"  with  clauses  of  warranty  to  "the  said  the  trustees  of 
the  Centenary  M.  E.  Church,"  the  latter  is  the  correct  name  of  the  cor- 
poration, the  title  passis  to  the  corporation,  the  misnomer  not  being  ma- 
terial :  Centenary  M.  E.  Church  v.  Parker,  43  N.  J.  Eq.  307 ;  12  Am.  Rep. 
142. 

»  Pratt  V.  California  Mining  Co.,  1  West  C.  Rep.  87;  U.  S.  C.  C.  (Or). 
»  City  Bank  of  Kenosha  r.  McClellan,  21  Wis.  112. 

*  Lockwood  V.  Mapes,  49  Mich.  546. 
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after  the  deed  is  delivered,  the  name  of  the  grantee  is  in- 
serted without  any  authority  from  the  grantor.  And  in 
California,  the  fact  that  all  distinctions  between  sealed 
and  unsealed  instruments  are  abolished  does  not  affect 
this  result/ 

§  190.  The  grantee  named  must  be  capable  of  hold- 
ing-.— "A  grant  to  be  valid  must  be  to  a  corporation,  or 
some  person  certain  must  be  named  who  can  take  by 
force  of  the  grant,  and  who  can  hold  either  in  his  own 
right  or  as  a  trustee."  ^  In  the  case  from  which  the  pre- 
ceding quotation  is  taken,  a  deed  to  the  people  of  a  county 
was  held  void  because  the  statute  by  which  supervisors  of 
counties  were  enabled  to  take  conveyances  of  land  applied 
only  to  conveyances  made  to  them  in  their  official  name.^ 
Upon  the  ground  that  a  voluntary  unincorporated  asso- 
ciation has  not  the  legal  capacity  to  take  or  hold  real  prop- 
erty, and  cannot,  therefore,  be  the  beneficiary  of  a  trust, 
a  deed  to  three  persons  in  trust  for  it  has  been  held  void.* 
But  in  Connecticut,  in  a  very  early  case  decided  in  1795, 
a  deed  to  a  society's  committee  and  their  successors  for 

»  Arguello  v.  Bours,  7  West  C.  Rep.  498;  67  Cal.  447. 

*  Jackson  v.  Cory,  8  Johns.  386,  388. 

*  Jackson  v.  Cory,  supra.  See  Jackson  v.  Hartwell,  8  Johns.  422; 
Hornbeck  ■?;.  Westbrook,  9  Johns.  73;  North  Hempstead  z;.  Hempstead, 
2  Wend.  109;  Natchez  v.  Minor,  17  Miss.  544 ;  48  Am.  Dec.  727. 

*  German  Land  Association  v.  Scholler,  10  Minn.  331.  The  court,  per 
Wilson,  C.  J.,  said :  "  The  German  Land  Association  was  not  by  the  law 
invested  with  any  legal  existence,  and  the  trust  deed  gives  no  intimation 
as  to  who  the  persons  were  associated  under  that  name.  Tlie  deed  was, 
therefore,  void."  Speaking  of  grants  for  charitable  uses  the  court  said: 
"  It  is  true  that  grants  for  charitable  and  pious  uses  have,  by  courts  of 
equity,  been  sustained  when  made  by  trustees  for  the  benefit  of  unincor- 
porated institutions  or  associations,  and  when  the  cestuis  que  trust  liave 
been  uncertain.  The  authorities  in  the  United  States  are  by  no  means 
harmonious  as  to  the  source  or  extent  of  the  power  of  the  courts  in  this 
class  of  cases  ;  but  it  not  being  claimed  that  this  grant  is  for  charitable 
or  pious  uses,  it  is  not  necessary  for  us  here  to  inquire  as  to  the  extent 
of  the  jurisdiction  of  courts  of  equities  over  charities,  or  whether  it  rests 
in  the  provisions  of  the  statute  of  43  Elizabeth,  or  exists  where  that 
statute  is  not  in  force." 
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the   use  of  the   society,  seems  to  have  been   considered 
good/ 

§  191.  Fictitious  g-rantee. — A  patent  issued  to  a  per- 
son under  an  assumed  name  is  not  void,  and  a  convey- 
ance by  such  person  under  liis  assumed  name  will  transfer 
title.  But  if  issued  to  a  person  not  in  existence,  the 
patent  would  be  a  nullity.^  A  grantee  is  as  necessary  to 
a  deed  as  a  grantor."*  A  deed  purporting  to  convey  title 
to  a  corporation  which  has  no  existence  is  void.*  "A 
title  by  deed  implies  a  contract,  or  at  least  competent 
parties.  A  deed  to  a  person  having  no  existence  is  gen- 
erally inoperative  and  passes  no  title  from  the  grantor. 
Even  in  the  case  of  an  escrow,  the  title  remains  in  the 
grantor  till  the  condition  is  complied  with  and  the  deed 
delivered,  when  it  will  relate  back  for  certain  purposes  to 
the  time  when  it  was  delivered  by  the  grantor  as  an 
escrow.  If  a  man  grant  his  estate  to  an  imaginary  corpo- 
ration which  exists  only  in  his  own  mind,  no  title  passes, 
and  it  is  precisely  the  same  if  it  is  granted  to  a  corpora- 
tion rendered  incapable  by  its  charter  of  taking  the  grant. 
As  to  that  particular  faculty  it  is  not  a  corporation."* 

'  Judd  V.  Woodruff,  2  Root,  298.  A  deed  to  "  the  members  of  the 
New  Judson  Church"  is  void:  Morris^.  State  (Ala.),  4  So.  Kep.  628. 
Where  a  deed  is  made  to  the  trustees  of  an  unincorporated  society,  it  vests 
the  title  in  them  as  individuals :  Douthitt  v.  Stinson,  63  Mo.  268;  Brown 
V.  Combs,  29  N.  J.  L.  36;  Van  Sant  v.  Roberts,  3  Mil.  119;  Austin  v. 
Shaw,  10  Allen,  552;  Hart  v.  Seymour,  147  111.  598;  Bundy  v.  Birdsall, 
29  Barb.  31;  Bayley  v.  Onondago  Co.,  6  Hill.  476;  41  Am.  Dec.  759; 
United  Brethren  Church  v.  First  Methodist  Church,  138  111.  608;  Re- 
formed Dutch  Church  v.  Veeder,  4  Wend.  494. 

2  Thomas  v.  Wyatt,  31  Mo.  188;  77  Am.  Dec.  640;  Dowing  v.  Bartels, 
2  West  C.  Rep.  50(3.  If  an  owner  of  land  executes  a  deed  to  a  fictitious 
grantee,  and  subsequently,  under  the  name  of  the  fictitious  grantee,  exe- 
cutes a  deed  to  another,  the  latter  obtains  a  title :  David  v.  Williams- 
burgh  etc.  Ins.  Co.,  83  N.  Y.  265;  38  Am.  Rep.  418. 

»  United  States  v.  Southern  Col.  etc.  Co.,  1  West  C.  Rep.  11  (U.  S. 
C.  C.  Col). 

*  Douthitt  V.  Stinson,  63  Mo.  268. 

*  Judge  Drummond,  in  Russell  v.  Topping,  5  McLean,  194,  202.  See 
Harriman  v.  Southam,  16  Ind.  190.  A  deed  to  a  fictitious  person  is 
inviUid:  Lillnrd  v.  Rnrkers,  9  Yerg.  64;  Muskingum  Turupike  v.  Ward, 
13  Ohio,  120;  42  Am.  Dec.  191. 
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A  deed  to  "L.  R,,  etc.,  trustees  of  the  Methodist  Society 
and  to  their  heirs  and  assigns  forever,"  was  held  to  con- 
vey an  absolute  title  to  L.  R.,  etc.,  named  as  grantees; 
and  the  words,  *' trustees  of  the  Methodist  Society,"  were 
considered  descriptio  personas}  Where  a  corporation  was 
duly  organized  by  the  legislature  of  the  Territory  of 
Nebraska,  but  its  charter  had  not  been  approved  by  Con- 
gress, it  was  held  that  the  corporation  was  one  de  facto, 
and  could  take  title.^  If  the  name  of  the  grantee  is  not 
stated,  or  spelled  correctly,  he  is  considered  as  having 
adopted  that  name  for  the  purpose  of  acquiring  the  title.^ 
A  deed  to  or  by  a  person  under  a  fictitious  name  will 
convey  the  title,  if  he  exists  and  can  be  identified.* 

§  102.  Mistake  in  name  of  corporation. — A  mistake 
in  setting  out  the  name  of  a  corporation  which  is  a  party 
to  a  deed  will  not  vitiate  the  deed,  when  it  appears  from 
its  face  that  the  corporation  was  intended.*  Where  two 
persons  answer  the  description  in  a  deed,  the  one  claim- 
ing under  it  is  required  to  show  that  he  is  the  person 
intended/ 

§   103.      Extrinsic   testimony  to  remedy  uncertainty. — 

A  patent,  palpable    uncertainty  in    the    description  of  a 

^  To  war  v.  Hale,  46  Barb.  361.  See,  also,  Austin  v.  Shaw,  10  Allen, 
552;  Brown  v.  Combs,  5  Dutch.  36. 

*  Smith  V.  Sheeley,  12  Wall.  361.  To  the  same  effect,  see  Myers  v. 
Croft,  13  Wall.  295. 

«  Blinn  v.  Chessman,  49  Minn.  140;  32  Am.  St.  Rep.  536. 

*  Wilson  V.  Wliite,  84  Cal.  239;  David  v.  Williamsburgh  etc.  Ins.  Co., 
83  N.  Y.  265;  38  Am.  Rep.  418.  See  Garwood  v.  Hastings,  38  Cal.  216; 
Fallon  V.  Kehoe,  38  Cal.  44;  99  Am.  Dec.  347. 

^  Douglass  V.  Branch  Bank  at  Mobile,  19  Ala.  659;  Culpepper  Society 
v.  Digges,  6  Rand.  165;  18  Am.  Dec.  708;  President  v,  Meyers,  6  Serg. 
&  R.  12;  Society  V.  Varick,  13  Johns.  38;  Aultman  v.  Richardson,  7 
Neb.  1.  A  deed  to  an  unincorporated  company  which  enters  into  pos- 
session under  it,  passes  a  title  which  vests  in  the  company  when  sub- 
Biquently  incorporated:  Clifton  Heights  Land  Co.  v.  Randell,  82  Iowa, 
84.  But  as  a  general  rule,  a  deed  made  to  a  named  corporation  not  yet 
organized  is  a  nullity:  Harriman  v.  Southam,  16  Ind.  190;  Douthitt 
V.  8tin.«on,  63  Mo.  268;  Russell  v.  Topping,  5  McLean,  195. 

^  Grand  Gulf  R.  R.  &  Banking  Co.  v.  Bryan,  16  Miss.  234. 


215  FORMAL  PARTS  OF  THE  DEED.    §§  194,  195 

grantee  in  a  deed  cannot  be  remedied  by  tlie  aid  of  ex- 
trinsic testimony.  But  where  the  uncertainty  springs 
from  the  difficulty  of  determining  to  which  of  a  nuinbor 
of  individuals  it  was  intended  to  ap[)ly,  resort  may  be 
had  to  other  facts  and  circumstances  to  ascertain  the  par- 
ticular person  intended  by  the  grantor.' 

§   194.      Necessity  for  stating-  name  of  grantor  in  deed. 

Is  it  essential  that  a  person  should  be  mentioned  in  the 
deed  to  be  bound  by  it,  and  to  make  it  an  operative  con- 
veyance of  his  estate  ?  Suppose  a  deed  is  signed  by  a 
person  who  is  not  named  in  it  as  a  grantor,  is  lie  bound  ? 
There  is  a  marked  contrariety  of  o])inion  uj)on  this  sub- 
ject. In  some  of  the  States,  it  is  considered  that  the 
naming  of  the  grantor  in  the  body  of  the  deed  is  entirely 
unnecessary,  and  he  is  bound  by  a  deed  which  he  signs, 
but  which  does  not  contain  his  name  in  the  premises,  as 
firmly  as  if  his  name  had  been  so  written.  In  other 
States,  the  rule  announced  is  that  to  bind  a  party  the 
deed  must  contain  apt  words  indicating  an  intent  to  bind 
him,  and  that  his  signature  at  the  bottom  of  the  deed,  in 
which  he  is  not  named  as  grantor,  cannot  have  the  effect 
of  making  the  conveyance  operative  against  him.  We 
shall  proceed  to  inquire  in  what  courts  and  States  one  or 
the  other  of  these  variant  rules  prevails. 

§  195.  Rule  in  Xew  Hampshire  that  signature  alone 
is  sullicient. — In  New  Hampshire,  it  was  determined  at  an 
early  day  that  if  a  person  signs,  seals,  and  delivers  a 
deed,  he  is  bound  by  the  deed,  though  not  named  in  it  as 
grantor."     In  a  subsequent  case  in  the  same  State,  it  was 

'  Morse  v.  Carpenter,  19  Vt.  613;  Aultman  v.  Richardson,  7  Neb.  1; 
Webb  V.  Den,  17  How.  579. 

'  Elliot  V.  Sleeper,  2  N.  H.  525.  The  court,  per  Wootlbury,  J.,  said: 
"It  is  said  to  be  the  province  of  the  premises  to  name  among  other 
things  both  the  grantor  and  grantee.  So  rigid  has  been  the  adherence 
to  this  rule,  that  it  was  long  doubted  wlietlier  a  deed  was  valid,  if  the 
name  of  the  grantor  was  omitted  from  the  premises,  although  it  ap- 
peared in  the  habendum:  Co.  I.itt.  27  a,  n.  4.  But  these  doubts  have 
been  overruled  (Trethway  v.  Eilesdou,  10  Mod.  46;  Lord  Say  and  Seal's 
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decided  that  where  a  deed  of  lands  belonging  to  the  wife 
purports  to  be  the  conveyance  of  the  wife  alone,  and  does 
not  contain  a  recital  that  the  husband  is  a  party,  but  is 
executed  by  both  husband  and  wife,  it  is  tlie  deed  of 
botli,  and  is  operative  to  transfer  tlie  title  of  both  to  the 
land  described  in  the  deed.^ 

Case,  3  East,  118;  Spyve  v.  Topham,  Allen,  38,  41;  Edes  v.  Lambert,  2 
Vent.  141),  because  every  deed  must,  if  possible,  be  made  operative: 
Langdon  v.  Gable,  3  Lev.  22.  And  cases  exist  where  almodt  every  formal 
part  of  a  deed  has  been  dispensed  with  :  Shep.  Touch.  54 ;  Co.  Litt.  7  a; 
Bridge  v.  Wellington,  1  Mass.  219;  Com.  Di.  Faits,  E,  3.  Indeed,  writ- 
ing, sealing,  and  delivery  have  been  pronounced  the  only  essentials. 
Here,  however,  a  deed  must  by  statute  be  attested ;  and  since  seals  have 
ceased  to  be  distinguished  by  peculiar  devices,  and  education  has  become 
more  generally  diffused,  signing  would  seem  to  be  proper  and  indispen- 
sable. When  a  deed  is  signed,  the  utility  of  naming  the  grantor  in  the 
premises,  or  any  part  of  the  body  of  the  instrument,  appears  in  a  great 
measure  superseded,  for  'know,'  says  I'erkins,  section  36,  'that  the 
name  of  the  grantor  is  not  put  in  the  deed  to  any  other  intent  but  to 
make  certainty  of  the  grantor' :  Bac.  Ab.  'Grant'  C.  This  certainty  is 
attained  whenever  a  person  signs,  seals,  acknowledges,  and  delivers  an 
instrument  as  his  deed,  though  no  mention  whatever  be  made  of  him 
in  the  body  of  it,  because  he  can  perform  these  acts  for  no  other  possible 
purpose  than  to  make  the  deed  his  own.  In  a  deed-poll,  like  that  under 
consideration,  where  only  the  grantor  speaks,  or  signs,  or  covenants, 
there  is  still  less  danger  of  mistake  and  uncertainty  concerning  the 
party  bound  than  in  deed  intended":  Storer  v.  Gordon,  3  iMaule  &  S. 
322;  Gilly  v.  Copley,  3  Lev.  139. 

1  Woodward  v.  Seaver,  38  N.  H.  29.  Perley,  C.  J.,  in  delivering  the 
opinion  of  the  court,  said:  "In  this  case,  Hannah  I.  Woodward  owned 
the  land,  and  in  order  to  convey  her  right  it  was  necessary  that  her  hus- 
band should  join  wdth  her  in  the  conveyance ;  her  separate  deed  would 
be  void,  and  convey  no  title.  The  husband's  name  does  not  appear  in 
the  body  of  the  deed,  but  there  is  a  clause  purporting  to  release  Hannah 
I.  Woodward's  right  of  dower,  and  all  her  other  rights  in  the  premises, 
in  which  she  is  described  as  wife  of  the  grantor.  It  therefore  appears 
on  the  face  of  the  deed  that  she  was  a  married  woman,  and,  conse- 
quently, that  to  give  her  conveyance  effect  it  was  necessary  her  husband 
should  join  in  the  deed.  Her  husband  signed  and  sealed  the  deed. 
This  would  seem  to  bring  the  case  very  distinctly  witliin  the  authority 
of  Elliot  V.  Sleeper,  2  N.  H.  525.  In  that  case,  as  in  this,  the  land  be- 
longed to  the  wife ;  the  deed  purported  to  be  her  sole  conveyance,  but 
was  signed  and  sealed  by  her  and  her  husband,  and  she  is  described  as 
h)eing  the  wife  of  Nathaniel  Brown,  who  signed  and  sealed  the  deed. 
From  this  the  court  say  it  api)ear3  that  it  was  necessary  he  should  join 
with  her  in  the  conveyance.  So  it  appears  from  the  deed  in  the  i:)resent 
case  that  Hannah  I.  Woodward  was  a  married  woman,  and  that  to  make 


1 


217  FORMAL    PARTS    OP    THE    DEED.  §   100 

§  IfMJ.  Rule  in  the  United  States  courts  that  party 
not  bound  unless  named  in  the  deed. — But  by  the  Supreme 
Court  of  the  United  States,  a  different  view  from  tliat  which 
we  have  seen  prevails  in  New  Hampshire  was  ex[>re33ed. 
An  executory  contract  for  the  sale  of  property  belonging 
to  married  women  was  signed  and  sealed  by  the  husbands 
and  wives  jointly.  The  contract  described  them  all  as 
parties  to  it.  Subsequently  a  deed  was  executed  in  com- 
pliance with  this  agreement  for  the  sale  of  the  land.  The 
deed  set  forth  that  the  husbands  in  right  of  their  wives 
conveyed  the  premises,  bargained  by  the  contract  of  sale, 
to  the  grantees.  The  husbands  and  wives  signed  and 
sealed  this  deed  jointly.  They  all  acknowledged  that  they 
signed,  sealed,  and  delivered  the  instrument  as  their  act 
and  deed.  The  married  women  acknowledged  the  execu- 
tion of  the  deed  separate  and  apart  from  their  husbands. 
The  court  held  the  deed  inoperative  to  convey  the  title  of 
the  married  women  to  the  land.  "  In  the  premises  of  this 
instrument,"  said  Mr.  Chief  Justice  Taney,  delivering 
the  opinion  of  the  court,  "it  is  stated  to  be  the  indenture 
of  their  respective  husbands  in  right  of  their  wives  of 
the  one  part,  and  of  the  grantees  of  the  other  part,  the 
husbands  and  the  grantees  being  specifically  named,  and 
the  parties  of  the  first  part  then  grant  and  convey  to  the 
parties  of  the  second  part.  The  lessors  of  plaintiff  are 
not  described  as  grantors,  and  they  use  no  words  to  con- 
vey their  interest.  It  is  altogether  the  act  of  the  hus- 
bands, and  they  alone  convey.     Now,  in  order  to  convey 

her  deed  operative,  it  was  necessary  her  husband  should  join  in  the  con- 
veyance. It  has  been  hitely  decided,  in  Barge  v.  Smith,  27  X.  H,  3  2, 
that  where  the  wife  signs  and  seals  the  deed  of  the  husband,  it  is  suffi- 
cient to  bar  her  claim  of  dower,  though  no  mention  is  made  of  lier  in 
the  body  of  the  deed,  which  is  in  some  respects  .stronger  tlian  the  pres- 
ent case,  for  the  husband's  deed  is  operative  upon  his  own  estate  without 
the  wife  joining;  but  here  the  deed  would  be  wholly  void,  unless  it 
should  be  held  that  signing  and  sealing  the  deed  made  him  a  party  to 
the  conveyance.  There  is  also  less  danger  that  the  husband,  who  is  in 
law  sui  juris,  should  part  with  his  rights  improvidently,  than  in  case  of 
the  wife,  whom  the  law  supposes  to  be  incapable  of  acting  for  herself : 
And  see,  also,  Burge  v.  Smith,  27  N.  H.  332;  Gordon  v.  Haywood,  2 
N.  H.  402. 
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by  grant,  the  party  possessing  the  right  must  be  the 
grantor,  and  use  apt  and  proper  words  to  convey  to  the 
grantee,  and  merely  signing  and  sealing  and  acknowledg- 
ing an  instrument  in  which  another  person  is  grantor  is 
not  sufficient.  The  deed  in  question  conveyed  the  marital 
interests  of  the  husbands  in  these  lands,  but  nothing  more. 
It  is  unnecessary  to  inquire  whether  the  acknowledgment 
of  the  femes  covert  is  or  is  not  in  conformity  with  the 
statute  of  Mississippi.  For,  assuming  it  to  be  entirely 
regular,  it  would  not  give  effect  to  the  conveyance  of  their 
interests  made  by  the  husbands  alone.  And  as  to  the  re- 
ceipt of  the  money  mentioned  in  the  testimony,  after  they 
became  sole,  it  certainly  could  not  operate  as  a  legal  con- 
veyance, passing  the  estate  to  the  grantee,  nor  give  effect 
to  a  deed  which  as  to  them  was  utterly  void."  ^  So  it  has 
been  held  that  a  deed  of  land  executed  by  husband  and 
wife,  but  which  contains  no  words  of  grant  by  the  wife, 
does  not  convey  the  hitter's  estate  in  the  land  or  bar  her 
dower. ^  It  was  likewise  held  in  one  of  the  circuit  courts, 
under  the  local  law  of  Massachusetts,  where  a  deed  was 
executed  by  a  husband  aud  afterwards  the  wife  signed  and 
sealed  the  same  deed,  writing  over  her  signature  the  words, 

^  Agricultural  Bank  of  Mississippi  v.  Rice,  4  How.  225;  Batchelor  v. 
Brereton.  112  U.  S.  396.  404. 

^  Powell  V.  Monson  &  Brimlield  Mfg.  Co.,  3  Mason,  347.  Mr.  Jus- 
tice Story  said  :  "  The  first  question  arises  in  respect  to  a  parcel  of  land 
conveyed  by  Thomas  Reddle  to  the  husband  of  Mrs.  Powell,  in  1808. 
Reddle  was  seised  of  the  land  in  right  of  his  wife,  who  was  owner  of  the 
fee,  and  she  has  siu^ned  and  sealed  the  deed,  but  the  husband  alone  la 
named  as  grantor  in  the  deed,  and  there  are  words  in  the  body  of  the 
deed  containing  a  grant  or  release  on  her  part.  Under  these  circum- 
stances, it  is  very  clear  that  nothing  passed  by  the  deed  but  the  life  estate 
of  Reddle;  for,  though  by  our  local  law,  a  wife,  by  joining  with  her  hus- 
band in  the  deed,  may  convey  her  estate,  yet  the  deed  must  contain  apt 
words  to  make  her  a  grantor,  otherwise  the  deed  conveys  only  the  right 
of  the  husband.  This  point  has  been  decided  by  the  supreme  court  of 
the  State,  and  in  my  humble  judgment,  with  entire  correctness :  Fowler 
V.  Shearer,  7  Mass.  14;  Lethgow  v.  Kavenagh,  9  Mass.  161;  Catlin  v. 
Ware,  9  Mass.  218;  6  Am.  Dec.  56;  Lutkin  v.  Curtis,  13  Mass.  223.  We 
may  then  dismiss  any  further  consideration  on  this  point.  The  next 
question  turns  upon  the  same  principle.  Mrs.  Powell  signed  and  sealed 
certain  deeds  executed  by  her  late  husband,  conveying  certain  parcels  of 
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"I  agree  to  the  above  conveyance,"  that  such  a  convey- 
ance did  not  release  the  wife's  rights  of  dower  in  the 
premises  described  in  the  deed/ 

§  197.  Same  rule  in  Massachusetts. — As  indicated  in 
the  notes  to  the  preceding  section,  the  rule  that  a  party 
is  not  bound  by  a  deed  unless  he  is  named  in  it,  also  ob- 
tains in  Massachusetts.  In  one  case  in  that  state,  a  lease 
was  intended  to  be  made  to  two  persons  named  in  the 
instrument.  The  persons  named  as  lessees  by  the  terms 
of  the  instrument  promised  to  pay  the  rent,  and  engaged 
not  to  lease  or  underlet,  nor  permit  any  other  person  to 
occupy  the  demised  premises  without  the  written  appro- 
bation of  the  lessor.  One  of  the  two  persons  named  as 
lessees  executed  the  instrument  thus  drawn,  but  the  other 
did  not.  A  third  person,  however,  put  his  signature  and 
seal  to  the  lease  with  the  one  named  in  it  as  a  party.  The 
lessor  brought  suit  for  the  rent  against  both  of  the  signers 
of  the  lease,  and  the  question  before  the  court  was  whether 
they  were  jointly  liable  to  the  lessor  on  the  instrument. 
The  court  held  that  they  were  not.^  '*  The  instrument," 
said  the  court,  "was  framed  for  a  deed  inter  partes,  and 
the  intended  parties  were  the  plaintiff  as  lessor,  and 
Cleaveland  and  Badger  as  lessees,  and  no  others;  and  all 
the  stipulations,  express  or  implied,  were  intended  to  be 
made  between  those  parties.  Knous  did  not,  by  merely 
putting  his  name  and  seal  to  a  paper  containing  stipula- 
tions expressed  to  be  made  between  other  parties,  render 
himself  liable  to  an  action  on  the  instrument  for  not  fulfill- 
ing those  stipulations,  any  more  than  he  thereby  acquired 

the  demanded  premises  in  fee,  but  no  words  of  relinquishment  of  her 
dower,  or  any  other  interest,  are  found  in  the  deeds.  Tlie  case,  thc-e- 
fore,  is  precisely  that  of  Catlin  v.  Ware,  9  Mass.  218,  6  Am.  Dec.  56,  and 
Lufkin  V.  Curtis,  13  Mass.  223,  where  the  court  held  that  the  deeds  did 
not  bar  the  wife  of  her  dower,  upon  the  plain  reason  that  a  deed  cannot 
bind  a  party  sealing  it,  unless  it  contains  words  expressive  of  an  inten- 
tion to  be  bound." 

'  Hallv.  Savage,  4  Mason,  273.  See,  also.  Lane  v.  Dolick,  6  McLean, 
200,  203. 

*  Hubbard  v.  Knous,  3  Gray,  567. 
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a  right  to  maintain  an  action  on  the  instrument  against 
the  plaintiff  for  the  plaintiff's  breach  of  the  stipulations 
on  his  part."  ^  So,  it  has  been  held  that  a  wife  does  not 
bar  herself  of  her  right  of  dower  by  signing  and  sealing 
a  deed  in  which  she  is  not  mentioned  as  a  party .^  "A 
deed  cannot  bind  a  party  sealing  it,  unless  it  contains 
words  expressive  of  an  intention  to  be  bound.  In  this 
case,  whatever  may  be  conceived  of  the  intention  of  the 
demandant  in  signing  and  sealing  the  deed,  there  are  no 
words  implying  her  intention  to  release  her  claim  of 
dower  in  the  lands  conveyed,  which  must  have  been,  to 
give  it  that  operation.  It  was  merely  the  deed  of  the 
husband,  and  the  wife  is  not  by  it  barred  of  her  right  to 
dower."  ^  It  has  also  been  held  in  that  state,  under  the 
statute  relative  to  the  conveyance  of  homesteads,  that  the 
wife  does  not  join  in  the  deed  by  simply  inserting  her 
name  in  the  concluding  clause  of  the  deed,  and  by  her 
signing  and  sealing  the  instrument.*  On  the  same  prin- 
ciple it  has  been  decided  that  the  insertion  of  the  name 
of  a  minor  in  the  attestation  clause  of  an  instrument  pur- 
porting to  be  an  indenture  of  apprenticeshij),  and  the 
execution  of  the  instrument  by  such  minor,  are  not  suffi- 
cient to  operate  as  a  consent  of  the  minor  to  make  the 
instrument  a  valid  indenture  of  apprenticeship  under  a 
statute  requiring  that  "  the  consent  of  the  minor  shall  be 
expressed  in  the  indenture,  and  testified  by  signing  the 
same."*  But  a  deed  in  the  form,  "I,  Chas.  T.  Smith,  and 
Ellen  Smith,  wife  of  said  Charles,"  do  hereby  remise,  re- 
lease, etc.,  and  signed  by  both,  conveys  the  title  of  both.® 

'  Hubbard  v.  Knous,  3  Gray,  567,  568. 

«  Catlin  V.  Ware,  9  Mass.  218;  6  Am.  Dec.  56. 

'  Catlin  V.  Ware,  supra.  See,  also,  Leavittv.  Lamprey,  13  Pick.  382; 
23  Am.  Dec.  685;  Lufkin  v.  Curtis,  13  Mass.  223;  Bruce  v.  Wood,  1  Met. 
542;  35  Am.  Dec.  380. 

*  Greenough  v.  Turner,  11  Gray,  332.  See  Wildes  v.  Vanvoorbis,  15 
Gray,  139. 

"  Harper  v.  Gilbert,  5  Cusli.  417.  But  it  is  beld  in  New  York  that  a 
father  who  signs,  but  is  not  named  in  an  indenture  of  api>renticesbip,  is 
bound  thereby:  Mead  v.  Billings,  10  Johns.  99. 

®  Smith  V.  Carmody,  137  Mass.  126. 
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§  108.  Same  rule  in  Maine. — In  Maine,  the  decisions 
in  Mussacliusetts  are  followed  upon  this  proposition,  and 
it  is  settled  that  a  party  is  not  hound  by  a  deed  unless  he 
is  named  in  it  as  a  grantor.'  This  question  has  arisen  in 
cases  when  it  has  been  claimed  that  the  wife  by  joining 
in  the  execution  of  the  deed  relinquished  her  right  of 
dower.  But  it  is  decided  in  Maine,  that  a  wife  by  joining 
in  a  deed  with  her  husband  does  not  release  her  riglit  of 
dower  in  the  premises  described  in  the  deed,  unless  it 
contain  apt  words  expressive  of  such  an  intention  on  her 
part;  and  that  the  insertion  of  the  words  "in  token  of 
her  free  consent,"  in  the  conclusion  of  the  deed,  is  not  a 
Buflicient  expression  of  such  intention.^ 

§  190.  In  Ohio. — In  Ohio,  it  is  held  that  the  title  of 
a  married  woman,  owner  of  fee  in  land,  does  not  pass  by  a 
deed  executed  by  husband  and  wife,  unless  she  joins  her 
husband  in  the  granting  part  of  the  deed;  and  that  though 
both  husband  and  wife  may  have  intended  to  execute  a  deed 
conveying  the  fee,  a  court  of  equity  will  not,  as  against 
the  wife,  rectify  the  mistake  in  the  instrument  of  convey, 
ance,  and  direct  the  execution  of  a  perfect  deed.^  "  Had 
the  husband,"  said  Mr.  Justice  Arcre,  "  when  the  deed  was 
given,  been  the  owner  in  fee  simple,  without  any  doubt, 
the  title  in  fee  would  have  passed.  It  is  a  deed  precisely 
adapted  to  such  a  state   of  the   title.     It  is  the  husband 

»  Peabody  i-.  Hewett,  52  Me.  33 ;  83  Am.  Dec.  48'i.  Said  Tenney,  0.  J. 
(p.  49) :  "According  to  2  Blackst.  Com.  2i>7,  the  matter  of  a  deed  must  be 
legally  and  orderly  set  forth ;  that  is,  there  must  be  words  sufficient  to 
specify  the  agreement  and  bind  the  parties.  It  is  not  absolutely  neces- 
sary in  law  to  have  all  the  formal  parts  that  are  usually  drawn  out  in  the 
deeds,  so  as  there  be  sutficient  words  to  declare  clearly  and  legally  the 
party's  meaning.  In  Catlin  v.  Ware,  9  Mass.  218,  6  Am.  Dec.  56,  it  is 
said  by  the  court,  '  a  deed  cannot  bind  a  party  making  it,  unless  it  con- 
tain words  expressive  of  an  intention  to  be  bound.'  We  think  the  in- 
strument is  not  operative  as  a  deed  to  convey  the  interest  of  WilUam 
Peabody." 

*  Stevens  v.  Owen,  25  Me.  94 ;  Lothrop  v.  Foster,  51  Me.  367 ;  Payne 
V.  Parker,  10  Me.  178 ;  25  Am.  Dec.  221.  See  Frost  v.  Deering,  21  Me. 
(8  Shep.)  156. 

»  Purcell  V.  Goshorn,  17  Ohio,  105 ;  49  Am.  Dec.  448. 
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alone  that  grants  and  conveys  throughout  the  entire  body 
of  the  deed;  her  name  is  never  there  mentioned  but  once, 
and  then  just  as  it  would  have  been  had  the  husband 
owned  the  land,  and  the  wife  possessed  only  a  contingent 
dower  interest.  At  the  end  of  the  deed  tlie  same  appear- 
ance is  kept  up,  and  there  the  wife  relinquislies  her 
dower.  Had  the  husband  been  tlie  owner,  then  the  con- 
veyance would  have  been  perfect,  and  the  complainant 
would  have  needed  no  assistance  from  a  court  of  chancery. 
Now  by  what  principle  can  a  court  of  equity  take  this 
deed,  which  is  regular  and  perfect  upon  its  face,  drawn 
strictly  according  to  the  statute,  to  convey  a  fee  by  the 
husband  and  dower  by  the  wife,  and  alter  it,  so  that  it 
shall  convey  a  fee  simple,  instead  of  a  dower  interest  by 
the  wife.  There  is  not  a  word  of  grant  by  the  wife,  nor 
anything  equivalent  to  it  in  all  the  deed.  This  deed,  by 
its  terms  and  at  law  does  not  convey  any  fee  from  the 
wife."^ 

§  200.  In  Alabama. — In  Alabama,  also,  it  is  held  that 
where  several  persons  are  mentioned  in  a  deed  as  grant- 
ors, another  person  who  is  not  named  in  the  instrument 
is  not  one  of  the  grantors,  although  he  may  sign  and  seal 
it,  and  the  deed  does  not  pass  his  interest  in  the  lands 
described  in  the  conveyance.^  In  the  case  just  cited, 
Manning,  J.,  said:  "The  persons  named  in  the  deed  as 
grantors,  by  signing  and  sealing  it,  declare  and  make 
known  to  all  whom  it  may  concern,  that  they  respectively 
grant,  bargain,  enfeoff,  and  convey  the  land  therein  de- 
scribed, to  Thomas  J.  Harrison,  and  that  they  covenant 
with  him  that  they  are  seised  in  fee,  and  have  a  right  to 
sell  and  convey  the  land,  and  that  they  will  warrant  and 
defend  the  title.  But  what  is  declared  or  certified  by  the 
signature  and  seal  of  A.  L.  Barnett?  Can  they  import 
anything  else  than  is  contained  in  the  deed,  to  wit,  that  the 
persons  described  in  it  as  grantors  convey  and  covenant 

^  In  Pnrcell  v.  Goshorn,  supra. 

*  HarriHon  v.  Simons,  55  Ala.  510.     See  as  to  rule  in  West  Virginia, 
Adams  v.  Medsker,  25  W.  Va.  127. 
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as  above?  It  is  not  set  forth  in  the  deed  that  A.  L.  Bur- 
nett himself  does,  or  shall  do,  any  of  these  things;  and 
we  cannot  see  any  efficacy  or  meaning  to  his  mere  signa- 
ture and  seal,  apart  or  different  from  what  is  expressed  in 
the  instrument  to  which  they  are  affixed." 

§  201.  In  Indiana,  the  same  doctrine  seems  to  prevail, 
and  a  deed  does  not  bind  a  party  who  signs  and  seals  it, 
unless  he  is  also  named  as  a  party  to  it,  and  it  contains 
apt  words  to  convey  his  interest.^  But  in  that  State  it  is 
established  that  a  surety  who  signs  a  bond  is  bound  by  its 
terms  though  his  name  does  not  appear  in  the  body  of 
the  bond,  and  that  in  such  a  case,  where  their  names  are 
signed,  with  the  name  of  the  principal  obligor,  imme- 
diately after  the  words,  "  signed,  sealed,  and  delivered  in 
presence  of  us,"  the  presumption  is  that  they  signed  as 
makers  and  not  as  witnesses.^ 

*  Cox  V.  "Wells,  7  Blackf.  410;  43  Am.  Dec.  98 ;  Davis  v.  Bartholomew, 
3  Ind.  485. 

*  Scheid  v.  Leibshultz,  51  Ind.  38.  Referring  to  the  point  that  the  per- 
sons not  named  in  the  bond  were  not  bound,  the  court  said :  "In  sup- 
port of  this  position,  reference  is  made  to  Cox  v.  Wells,  7  Blackf.  410;  43 
Am.  Dec.  98.  There  it  was  said :  '  The  deed  offered  in  evidence  by  the 
plaintiff,  and  shown  in  oijer,  does  not  convey  the  interest  of  Conwell's 
wife  in  the  premises,  lier  name  not  being  inserted  in  the  body  of  the 
deed.'  The  ruling  in  the  above  case  was  followed  in  Davis  v.  Bartholo- 
mew, 3  Ind.  485,  where  it  was  held  that  to  bar  dower  the  deed  itself 
must  contain  the  words  necessary  to  constitute  a  conveyance  or  release 
of  dower,  and  it  cannot  be  aided  by  the  certificate  of  acknowledgment. 

"The  decision  in  Cox  v.  Wells,  supra,  was  based  upon  two  cases  in 
Massachusetts— Catlin  v.  AVare,  9  Mass.  209;  6  Am.  Dec.  56:  Lufkin  v. 
Curtis,  13  Mass.  223.  In  the  case  first  cited,  it  was  held  that  'a  deed 
cannot  bind  a  party  sealing  it,  unless  it  contains  words  expressive  of  an 
intention  to  be  bound.  In  this  case,  whatever  may  be  conceived  of  the 
intention  of  the  demandant  in  signing  and  sealing  the  deed,  there  are  no 
words  implying  her  intention  to  release  her  claim  of  dower  in  the  lands 
conveyed,  which  must  have  been  to  give  it  that  operation.  It  was 
merely  the  deed  of  the  husband,  and  the  wife  is  not  by  it  barred  of  her 
right  to  dower.'  In  the  second  cited,  it  was  held  that  to  release  the 
dower  to  the  wife,  the  deed  should  have  contained  'words  importing  a 
release  of  her  claim  of  dower.' 

"The  ruling  in  the  preceding  cases  proceeded  upon  the  theory  that  to 
convey  or  release  the  dower  of  the  wife,  the  deed  must  contain  words 
expressing  a  clear  intention  on  his  part  to  convey  or  release  her  duwer, 
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§  201  a.  In  Texas. — In  a  late  decision  in  Texas  the 
same  principle  is  announced,  and  the  court  say:  "  It  has 
been  said  that  the  signing  of  a  deed  manifests  the  inten- 
tion of  the  signers  to  be  bound  by  it,  and  that  the  court 
should  construe  every  instrument  so  as  to  give  effect  to 
the  intention  of  the  parties  to  it.  But  the  intention  of 
the  parties  to  a  written  contract  must  be  derived  from  the 
language  of  the  contract  itself;  and  when  there  is  noth- 
ing in  the  deed  to  show  an  understanding  on  part  of  one 
of  the  signers  to  convey,  we  do  not  see  very  clearly  that 
his  signature  manifests  a  purpose  to  make  a  conveyance. 
When  the  title  is  in  one  person  and  the  consent  of  another 
is  essential  under  the  law  to  convey  such  title,  and  such 

and  that  hence  her  name  must  appear  in  the  body  of  the  deed,  as  other- 
wise, there  would  be  no  means  of  ascertaining  her  intention.  We  think 
the  above  authorities  can  have  no  application  to  the  present  case,  for  all 
that  is  required  to  render  the  appellants  liable  as  sureties  is,  that  it 
should  clearly  appear  that  they  intended  to  be  bound  by  the  terms  of 
the  bond,  and  this  is  plain  from  the  act  of  executing  it:  Dobson  v.  Keys, 
Cro.  Jac.  261 ;  Smith  v.  Crooker,  5  Mass.  538 ;  Ex  parte  Fulton,  7  Cowen, 
484,  An  obligation  which,  by  its  terms,  purports  to  be  that  of  one  per- 
son, as  'I  hereby  bind  myself,'  etc.,  and  is  executed  by  more  than  one, 
may  be  treated  as  the  several  obligation  of  each  person  who  signs  it,  or 
the  joint  obligation  of  all:  Knisely  v.  Shenberger,  7  Watts,  193;  Leith 
V.  Bush,  61  Pa.  St.  395;  Parks  v.  Brinkerhoff,  2  Hill,  663;  Smith  v. 
Crooker,  5  Mass.  538;  Wright  v.  Harris,  31  Iowa,  272. 

"The  question  involved  has  been  expressly  decided  by  this  court  in 
two  cases.  In  Potter  v.  The  State  ex  rel.  Thompson,  23  Ind.  550,  the 
name  of  the  surety  was  not  in  the  body  of  the  bond,  but  it  was  held 
that  this  did  not  render  it  void  as  to  him,  as  his  signature  to  the  bond 
was  sufficient;  and  Pequawkett  Bridge  v.  Mathes,  7  N.  H.  230;  26  Am. 
Dec.  737,  and  Smith  v.  Crooker,  5  Mass.  538,  are  cited. 

"In  the  Wild  Cat  Ranch  v.  Ball,  45  Ind.  213,  the  question  is  fully 
considered.  Many  authorities  are  cited  and  reviewed.  The  conclusion 
reached  was,  that  the  liability  of  the  sureties  was  fixed  by  their  execu- 
tion of  the  bond,  and  it  was  for  this  held  that  the  fact  that  the  name  of 
the  principal  appeared  in  the  body  of  the  bond  created  no  liability 
against  him  without  he  subscribed  the  bond.  In  Knisely  v.  Shenberger, 
supra,  the  court  said :  'If  there  was  a  time  when  courts  listened  to  triv- 
ial and  verljal  inaccuracies  in  contracts,  when  the  real  meaning  and 
intention  of  the  parties  was  plain,  that  time  has  gone  by,  and  the  only 
object  of  courts  is,  that  where  the  moaning  and  intention  of  the  parties 
are  perfectly  plain,  no  grammatical  inaccuracy  or  want  of  the  most 
appropriate  words  shall  render  tlie  instrument  unavailing.'  We  think 
the  language  used  quite  appropriate  to  the  present  case." 
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Other  signs  the  deed,  his  name  not  appearing  therein  as  a 
grantor,  the  signature,  it  would  seem,  would  merely  mani- 
fest his  consent  to  the  conveyance."  ^ 

§  202.  In  3Iississippi. — In  Mississippi  it  is  considered 
that  all  that  is  necessary  to  bind  a  party  is,  that  the  con- 
veyance should  be  signed  in  such  a  manner  as  to  show 
his  intention  of  making  it  his  act  and  deed.  "Anciently, 
sealing  and  delivery  were  necessary  to  a  deed,  but  it  was 
not  essential  that  it  should  be  signed,  nor  was  tlie  sealing 
required  to  be  on  any  particular  part  of  it.'^  Afterward 
the  practice  of  signing  grew  up  under  the  requirementa 
of  the  statute  of  29  Charles  II,  chapter  3,  and  the  regis- 
tration acts.  But  these  statutes  did  not  prescribe  the 
manner  of  signing,  and  all  that  seems  to  have  been  re- 
quired by  their  policy  was  that  the  instrument  should  be 
signed  by  the  party  in  such  a  manner  as  to  show  that 
he  intended  it  as  his  act  and  deed.  The  most  essential 
and  efficacious  act  to  give  it  validity  was  the  delivery, 
because  that  more  clearly  showed  that  he  intended  it  as 
his  deed;  and,  accordingly,  it  is  said  that  if  one  signs 
and  seals  a  deed,  and  another  delivers  it  as  his  act  and 
deed,  the  latter  thereby  adopts  and  makes  it  liis  deed."^ 
The  court  considered  the  subsequent  acknowledgment  of 
the  instrument  as  a  fact  of  importance,  and  said:  "But 
the  acknowledgment  of  the  deed  by  the  huslmnd  removes 
all  doubt  upon  this  point.  It  explains  the  act,  which, 
without  it,  might  have  been  doubtful,  by  a  cOntetnporane- 
ous  declaration  that  he  intended  to  sign,  seal,  and  deliver 
it  as  his  act  and  deed,  and  this  affords  the  best  exposition 
of  its  character."*     In  a  subsequent  case  the  court  said 

>  Stone  V.  Sledge,  87  Tex.  49;  47  Am.  St.  Rep.  65.  It  was  held,  how- 
ever, in  Ochoa  v.  Miller,  59  Tex.  460,  that  when  a  husband  not  named  as 
a  party  to  a  deed  purporting  to  convey  his  wife's  sep.irate  property, 
signed  and  acknowledjied  the  deed,  it  was  sufficient  to  show  his  assent 
to  it,  and,  as  he  had  nothing  to  convey,  that  was  all  that  was  essential  on 
his  part  to  pass  title  to  the  property. 

»  Citing  2  Co.  Litt.  234,  notes :  2  Blackst.  Com.  305. 

'  Armstrong  v.  Stovall,  26  Miss.  275. 

*  Armstrong  v.  Stovall,  supra.  In  that  case,  immediately  after  the 
Deeds,  Vol.  I.  — 15 
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that  if  a  liusband  signed  the  deed  of  his  wife,  in  which 
he  was  not  named  as  a  party,  that  "his  signing,  delivery, 
and  acknowledgment  of  the  deed  would  estop  him  from 
setting  up  any  claim  to  the  property  against  the  grantee, 
and  show  that  the  title  of  the  wife  was  conveyed  by  his 
co-operation."  ^ 

§  203.  In  California. — Under  a  statute  which  pro- 
vided that  the  separate  property  of  the  wife  could  be  con- 
veyed only  "  by  an  instrument  in  writing  signed  by  the 
husband  and  wife,"  a  deed  was  held  sufficient  which  men- 
tioned her  as  the  conveying  party,  which  she  signed,  and 
at  the  close  of  which  the  husband,  though  not  named  in 
the  body  of  the  deed,  signed  the  statement:  "I  have  read 
the  foregoing,  and  fully  agree  with  the  conveyance  made 
by  my  wife."  ^ 

§  204.  Comments. — The  question  whether  a  person 
who  signs  a  deed,  but  is  not  named  in  it  as  grantor,  is  bound 
by  it,  should,  in  the  author's  judgment,  be  one  of  con- 
struction, to  be  determined  by  reference  to  the  circum- 
stances connected  with  the  transaction,  rather  tlian  by  a 
fixed  and  arbitrary  rule  of  law.  In  several  of  the  cases 
that  have  been  cited  in  the  preceding  sections,  the  de- 
wife's  signature  to  the  deed,  the  husband  signed  the  following:  I,  Ed- 
mond  Jenkins,  husband  of  the  said  Mary  Jenkins,  do  hereby  consent 
to  the  above  obligation  of  my  wife.  Witness  my  hand  and  seal,  this 
10th  day  of  February,  1846.     Edmond  Jenkins.     [Seal.] 

1  Stone  V.  Montgomery,  35  Miss.  83,  107.  In  Stone  v.  Sledge,  87  Tex. 
49,  47  Am.  St.  Rep.  65,  it  is  said  that  the  cases  cited  above  from  Missis- 
sippi are  distinguishable  from  a  case  where  a  person  signs  a  deed  pur- 
porting to  be  wholly  the  act  of  another,  and  where  it  is  asserted  that  the 
property  of  the  signer  passes  by  the  deed. 

*  Ingoldsby  v.  Juan,  12  Cal.  564.  In  Dentzel  v.  Waldie,  30  Cal.  138, 
the  signature  by  the  husband  at  the  end  of  the  deed  was  considered  suf- 
ficient to  make  it  his  deed  under  a  statute  providing  that  "a  husband 
and  wife  may  Vjy  their  joint  deed  convey  the  real  estate  of  the  wife," 
€tc:  See  Green  v.  Swift,  49  Cal.  260.  Where  two  persons  are  described 
in  a  deed,  and  one  of  them  does  not  sign  and  seal  the  deed,  the  cove- 
nants in  favor  of  the  jmrties  of  the  first  part,  it  is  held,  will  inure  to  the 
benefit  of  the  one  who  did  sign :  Philadelphia  etc.  R.  R.  Co.  v.  Howard, 
13  How.  307,  338. 
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cision  of  the  court  was  based  upon  the  ground  that  a  wife 
could  not  relinquish  her  right  of  dower,  unless  the  con- 
veyance contained  apt  words  expressive  of  such  an  intent, 
and  that  by  merely  signing  a  deed  in  which  she  was  not 
mentioned,  her  claim  of  dower  remained  unaffected. 
Possibly,  a  distinction  can  be  drawn  between  such  cases 
and  cases  where  the  party  signing  was  under  no  disabil- 
ity. The  general  rule  for  construing  all  contracts  is  that 
if  it  appears  by  a  contract  that  a  party  intends  to  bind 
himself,  trivial  inaccuracies  will  be  disregarded,  and,  if 
the  intention  of  the  parties  can  be  ascertained,  courts  will 
effectuate  that  intention.  Now,  if  a  party  signs  a  deed, 
he  must  do  it  for  some  purpose.  It  is  in  practice  the  gen- 
eral custom  for  deeds  to  be  drawn  by  others  than  the  par- 
ties to  them.  The  scrivener  may  have  omitted  the  name 
of  the  grantor,  or  by  mistake  may  have  inserted  a  wrong 
name.  If  such  should  be  the  case,  and  a  party  should 
sign  a  deed,  intending  to  bind  himself,  all  parties  sup- 
posing he  had  executed  an  effectual  conveyance,  is  it 
reasonable  to  say  that  the  deed  is  nugatory  because  the 
party  signing  was  not  named  in  the  conveyance?  The 
fact  that  he  signs  and  delivers  the  deed  should  be  entitled 
to  greater  consideration  in  determining  whether  he  in- 
tended to  convey  his  title,  than  the  writing  of  his  name 
in  the  deed  by  some  one  else.  It  has  been  objected  to 
this  view,  that  the  relations  between  the  parties  are  to  be 
determined  from  the  language  of  the  deed,  and  if  that 
shows  an  intended  contract  between  a  party  who  does 
not  execute  the  instrument,  the  party  who  does  sign 
cannot  be  bound,  because  he  is,  so  far  as  the  deed  itself 
evinces  the  intention  of  the  parties,  a  person  with  whom 
no  contract  was  intended  to  be  made.  But  assuming  that 
such  an  instrument  shows  that  the  contract  was  originally 
intended  to  be  made  between  certain  persons,  and  that  is 
all  that  can  be  claimed,  such  an  intention  may  subse- 
quently have  been  altered.  If  the  name  of  the  party 
originally  mentioned  in  the  deed  should  be  erased,  and 
the  name  of  the  party  signing  substituted,  there  can  be 
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little  question  that  the  party  whose  name  was  substituted, 
and  who  executed  the  instrument,  would  be  firmly  bound 
by  the  instrument.  If  he  signs  the  instrument,  though 
his  name  is  not  substituted  or  mentioned  at  all  in  the 
deed,  should  not  some  effect  be  given  to  his  act?  We 
think  so.  While  it  may  well  be  that  in  such  a  case  he 
should  not  be  conclusively  bound,  yet  we  think  that  by 
his  signature  and  delivery  of  the  deed,  he  should  be  held 
presumptively  to  have  assented  to  its  provisions;  or,  at 
all  events,  that  his  intention  should  be  considered  so  un- 
certain and  ambiguous  that  the  court  should,  by  reference 
to  all  the  circumstances  not  tending  to  contradict  the 
deed,  but  to  explain  the  conditions  surrounding  its  exe- 
cution, attempt  to  ascertain  his  meaning. 

§  205.  Christian  name. — The  law  recognizes  but  one 
Christian  name,  and,  therefore,  an  error  in  the  middle 
name,  or  its  initial,  or  its  entire  omission,  cannot  affect 
the  validity  of  a  deed.^  Where  a  plaintiff  brought  suit 
under  the  name  of  William  Robinson,  and  for  the  pur- 
pose of  showing  title,  produced  a  deed  to  William  T. 
Robinson,  the  variance  was  considered  immaterial.  The 
letter  "T"  was  regarded  as  no  portion  of  his  name.  The 
plaintiff,  if  he  thought  proper,  was  entitled  to  prove  that 
he  was  as  well  known  without,  as  with,  the  letter  "T" 
in  the  middle  of  his  name,^  A  grantor,  being  ignorant  of 
the  first  name  of  the  grantee,  left  a  blank  for  its  insertion, 
intending  to  fill  the  blank  before  delivering  the  deed. 
But,  in  delivering  the  deed,  he  omitted,  through  neglect, 
to  insert  the  grantee's  Christian  name.  Subsequently  the 
grantee,    for    the    purpose    of    defrauding    his    creditors, 

1  McDonald  v.  Morgan,  27  Tex.  503. 

*  Franklin  v.  Talmadge,  5  Johns.  84.  See  Dunn  v.  Games,  1  McLean, 
321;  Erskine  v.  Davis,  25  III.  251;  Jackson  v.  Stanley,  10  Johns.  133; 
Games  v.  Stiles,  14  Peters,  322;  Jackson  v.  Hart,  12  Johns.  77;  7  Am. 
Dec.  280;  Jackson  v.  Miner,  15  Johns.  226;  Jackson  v.  Cody,  9  Cowen, 
140;  Roosevelt  v.  Gardiner,  2  Cowen,  463;  Nicodemus  v.  Young,  90  Iowa, 
423;  Banks  v.  Lee,  73  Ga.  25;  Schofield  v.  Jennings,  68  Ind.  232;  Gilles- 
pie V.  Rogers,  146  Mass.  610. 
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inserted  the  Christian  name  of  his  wife,  without  her 
knowledge.  It  was  held  that,  though  the  deed  might  be 
ambiguous,  yet  the  ambiguity  could  be  removed  by  proof 
aliunde,  and  that  the  title  vested  in  the  husband  was  not 
divested  by  filling  the  blank  with  the  Christian  name  of 
the  wife.^ 

§  206.  Mistake  in  Christian  name. — A  mistake  in  the 
Christian  name  will  be  disregarded  if  it  can  be  gathered 
from  the  whole  instrument  who  is  the  party  intended.^ 
But  it  is  said  that  the  presumption  of  law  is  that  the  par- 
ties use  their  real  names,  and  not  that  they  have  different 
names.  On  this  ground,  in  Michigan,  a  record  of  a  deed 
purporting  to  be  signed  by  Harmon  Sherman,  and  to  be 
acknowledged  by  Hiram  Sherman,  was  held  inadmissible 
to  prove    a   conveyance    by  Hiram  Sherman.^     A  j^arty 

^  Fletcher  v.  Mansur,  5  Ind.  267.  "The  deed  was  delivered  by  the 
grantor  to  Barratt,"  says  the  court,  per  Davison,  J.,  "with  the  intention 
of  vestinji  in  him  the  legal  title,  and  no  doubt  that  was  its  effect.  Thouu'h 
the  deed  wanted  his  Christian  name,  and  on  that  account  might  be  con- 
sidered ambiguous,  still  that  was  an  ambiguity  that  coiild  have  been 
supplied  by  proof  aliunde.  The  title  thus  being  in  Barratt  as  grantee, 
could  not  be  divested  by  the  mere  insertion  of  the  Christian  name  of  his 
wife  in  the  blank  left  by  tlie  grantor.  That  insertion  in  our  ojnnion  was 
a  void  act,  and  conveyed  to  her  no  title."  But  if  the  first  name  is  not 
given,  but  only  the  initial,  the  middle  name  or  initial  may  become  mate- 
rial:  State  V.  HigL'ins,  60  Minn.  1;  51  Am.  St.  liep.  490.  And  in  some 
cases  the  middle  name  or  initial  has  been  considered  a  material  part  of 
the  name:  Ambs  v.  Chicago,  St.  P.  etc.  Ry.  Co.,  44  Minn.  266. 

■■*  Merchants'  Bank  v.  Spicer,  6  Wend.  443;  Middleton  v.  Findla,  25 
Cal.  81;  Nixon  v.  Cobleigh,  52  111.  3S7. 

*  Boothroyd  v.  Engles,  23  Mich.  19.  The  court  said:  "Our  statutes 
now  require  every  deed  to  be  signed  and  sealed  by  the  person  from  whom 
the  estate  or  interest  is  intended  to  pass,  as  well  as  acknowledged  by  the 
person  executing  it.  The  signing  cannot  be  dispensed  with,  and  no  one 
but  the  signer  can  be  regarded  as  the  grantor.  The  presumption  of  law 
always  must  be  that  a  person  uses  his  real  name,  and  there  is  no  pre- 
sumption that  he  is  known  by  different  names.  And  in  the  absence  of 
proof,  a  deed  signed  by  Harmon  and  acknowledged  by  Hiram,  is  signed 
and  acknowledged  by  different  persons.  There  is  nothing  in  the  certifi- 
cate of  acknowledgment  which  can  supply  the  defect  if  it  could  be  sup- 
plied in  that  way,  upon  which  there  is  no  occasion  to  express  an  opinion. 
Hiram  Slierman  in  legal  presumption  has  executed  no  deed  whicii  he 
could  acknowledge.    A  person  may  be  known  by  an  alias  as  well  as  by 
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who  executes  a  deed  in  one  name,  is  estopped  from  assert- 
ing that  the  name  by  which  he  signed  the  conveyance  is 
not  his  true  name;  proof  of  its  execution  will  be  sufficient.* 
Thus,  if  a  person  is  designated  as  James  in  the  body  of 
the  deed,  and  executes  it  in  the  name  of  John  by  adopt- 
ing the  latter  name  in  the  signature,  and  is  sued  in  the 
name  of  John  and  pleads  the  misnomer,  the  plaintiff  may 
rely  on  the  estoppel.  The  deed  will  be  considered  con- 
clusive evidence  of  the  adoption  by  the  party  of  the  names 
both  of  James  and  John.^  Where  there  is  a  variance  be- 
tween the  names  of  the  grantors  as  they  are  written  in 
the  body  of  the  deed  and  in  the  signatures,  and  the  deed 
has  been  properly  acknowledged,  the  identity  of  the  per- 
sons will  be  presumed  until  rebutted.' 

§  207.  The  desig-nation  "junior." — The  designation 
of  "junior  "  or  "second"  is  no  part  of  a  person's  name, 
and  though  its  use  may  be  convenient  to  distinguish  a 
particular  person  from  another  bearing  the  same  name, 
the  person  intended  may  be  shown  by  any  other  means 
as  well.* 

his  real  name,  and  perhaps  may  use  a  name  for  a  single  occasion  which 
he  would  be  eatopped  to  deny.  But  this  could  only  be  shown  by  directly 
connecting  him  by  proof  with  the  execution  and  delivery  of  the  deed, 
and  in  such  a  case  he  would  not  be  bound  because  he  had  acquired  a 
new  name  in  fact,  but  only  because  he  had  so  acted  that  in  the  given 
case  he  could  not  be  heard  to  dispute  his  own  act.  If  there  had  been 
proof  in  this  case  that  Hiram  Sherman  was  known  also  by  the  name  of 
Harmon  Sherman,  we  are  not  prepared  to  say  it  would  not  have  laid  a 
foundation  for  introducing  the  record.  But  it  is  not  competent  to  intro- 
duce it  until  some  such  foundation  has  been  laid  to  connect  the  two  var- 
iant names." 

1  Com.  Dig.  Fait.  Bl.;  Boothroyd  v.  Engles,  23  Mich.  19,  supra; 
O'Meara  v.  North  American  etc.  Co.,  2  Nev.  112;  Nixon  v.  Cobleigh,  52 
111.  387. 

*  Gould  V.  Barnes,  3  Taunt.  505;  Lind  v.  Hook,  Mod.  Cas.  cited  Oro. 
Eliz.  807  n.  a.;  James  v.  AVhitbread,  11  Com.  B.  406;  Reeves  v.  Slater, 
7  Barn.  &  C.  489 ;  Williams  v.  Bryant,  5  Mees.  &  W.  454.  See  Elliott  v. 
Davis,  2  Bos.  &  P.  339. 

»  Lyon  V.  Cain,  36  111.  362. 

*  Cobb  V.  Lucas,  15  Pick.  7;  Kincaid  v.  Howe,  10  Mass.  203;  Com- 
monwealth V.  Perkins,  1  Pick.  388.  See  Sawyer  v.  Northan,  112  N.  C. 
261.    The  word  "administrator"  after  the  name  of  a  person  is  "descriptio 
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§  208.  Deeds  to  partners. — When  a  deed  is  made  to  a 
partnership,  it  should  nioution  the  names  of  the  partners 
individually,  as  those  not  mentioned  cannot  take  as 
grantees.*  But  where  a  deed  is  executed  to  four  persons  by 
name,  and  they  are  described  as  composing  a  partnership, 
it  conveys  the  legal  title  to  an  undivided  one-fourth  of 
the  property  to  each  of  the  four  grantees.  This  interest^ 
however,  is  encumbered  by  an  equitable  lien  in  favor  of 
the  other  partners."  Whei'e  a  deed  is  made  to  a  partner- 
ship, one  partner  in  that  name  has  power  to  convey  the 
legal  as  well  as  the  equitable  title,  if  he  had  power  to  do 
so  at  the  time  the  deed  was  executed.  Subsequent  parol 
consent  will  also  ratify  his  act.^ 

§  20J>.  Asccrtaiuing-  intended  grantee. — A  deed  made 
to  A  &  Co.  transfers  the  legal  title  to  the  land  to  A  alone, 
and  a  deed  executed  by  him  will  convey  to  his  grantee  a 
good  and  valid  title.*  As  an  illustration  of  the  rule  that 
though  a  deed  be  made  to  a  party  under  a  wrong  baptis- 
mal name,  it  is  valid  and  the  title  vests  in  the  intended 
grantee,  we  may  select  the  case  of  Staak  v.  Sigcloiu.^     In 

personpe"  merely:  Jackson  t;.  Roberts,  85  Ky.  410.  A  person,  A,  in- 
tendinjj;  to  act  as  the  agent  for  his  minor  son,  A  Jr.,  purchased  land  of 
B,  who  believed  A  was  purchasing,  and  accordingly  executed  the  deed 
to  him  in  his  own  name.  A  added  "Jr."  to  his  name  written  in  the 
deed,  and  had  it  recorded.  He  at  the  same  time  gave  a  mortgage  to  B, 
the  grantor,  to  secure  the  purchase  money,  and  signed  it  in  his  own 
name.  It  was  held  against  those  claiming  under  the  son  that  the  deed 
did  not  divest  the  title  of  B:  Sawyer  i;.  Northan,  112  N.  C.  261. 

*  Beaman  v.  Whitney,  20  Me.  413.  But  the  partners  whose  names 
appear  in  the  firm  will  hold  for  themselves  and  for  those  associated  with 
them. 

»  JNIcCauley  v.  Fulton,  44  Cal.  355.  See  Arthur  v.  Weston,  22  Mo.  378. 
A  deed  to  a  partnership  without  mentioning  the  individual  partners  is 
not  void,  but  may  be  explained  by  parol :  Murray  v.  Blackledge,  71  N.  C. 
492. 

*  Frost  V.  Wolf,  77  Tex.  455;  19  Am.  St.  Rep.  761.  His  power  to  act 
may  be  presumeil  from  lapse  of  time :  Frost  v.  Wolf,  supra;  Lindsay  v. 
Jaffray,  55  Tex.  626;  PercifuU  v.  Piatt,  36  Ark.  456;Moreau  v.  Saffarans, 
3  Sneed,  595;  67  Am.  Dec.  582;  Arthur  v.  Weston,  22  Mo.  378;  Chavener 
V.  Wood,  2  Or.  182. 

*  Winter  v.  Stock,  29  Cal.  407;  89  Am.  Dec.  57,  and  cases  cited. 
"  12  Wis.  234. 
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that  case  a  deed  was  made  to  Louis  Staak,  but  as  no  per- 
son of  that  name  was  known  to  exist,  and  as  the  circum- 
stances indicated  that  Arnold  Staak  was  the  intended 
grantee,  title  w^as  held  to  be  in  him,  and  the  ambiguity- 
was  allowed  to  be  explained  by  parol  evidence.^  A.  deed 
was  made  by  L,  senior,  to  the  heirs  of  L,  junior,  in  con- 
sideration of  the  natural  love  and  affection  for  his  grand- 
children. At  the  time  of  the  execution  and  delivery  of 
the  deed,  L,  junior,  w^as  living,  and  as  in  legal  contempla- 
tion he  could  have  no  heirs,  it  was  contended  that  the 
deed  was  void  for  uncertainty.  But  the  court  took  the 
view  that  by  the  use  of  the  word  "grandchildren,"  it  was 
apparent  that  the  grantor  employed  the  word  "heirs"  in 
its  popular  sense,  and  hence  sustained  the  validity  of  the 
deed.^  Where  the  description  in  the  deed  is  so  uncertain 
that  it  applies  to  two  or  more  persons,  it  is  incumbent 
upon  the  one  claiming  that  he  is  the  one  intended  to 
show  that  fact.^ 

§  210.  Further  description  of  the  parties. — \yhen  a 
woman  is  a  party  to  a  conveyance,  it  is  desirable  in  case 
she  is  married  to  give  her  husband's  name,  and  if  unmar- 
ried to  describe  her  as  a  "single  woman"  or  a  "widow." 
It  is  customary  to  state  the  place  of  residence  of  the  par- 
ties, and  frequently  a  designation  of  the  occupation  of 
each  is  added.  These  matters  are  of  service  in  identify- 
ing the  parties  whenever  a  doubt  arises  as  to  the  persona 
intended.  Where  the  parties  act  in  a  trust  relation  as 
trustees,  guardians,  or  executors,  it  should  cleariy  appear 
that  the  conveyance  is  made  by  or  to  them  as  such.  For 
unless  apt  words  are  used  to  transfer  the  title  from  the 
real  party  in  interest,  the  deed,  though  it  be  signed  by 
the  trustee  or  executor,  and  designates  him  as  such,  will 

^  Staak  V.  Sigelow,  12  Wis.  234,  supra. 

»  Huss  V.  Stephens,  51  Pa.  St.  282. 

»  Grand  Gulf  K.  K.  Co.  v.  Bryan,  16  Miss.  (8  Smedes  &  M.)  234.  If 
tlie  deed  does  not  name  tlie  grantee,  he  must  be  described  in  such  a 
manner  as  to  enable  him  to  be  identified:  Simmons  i;.  Spratt,  20  Fin. 
495. 
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be  held  to  be  his  own  personal  deed.*  Where  an  heir 
undertook  to  convey  inherited  land,  and  described  him- 
self as  agent  for  the  heirs  of  the  decedent  in  one  part  of 
the  deed,  but  in  the  otlicr  portions  designated  himself  as 
grantor,  and  executed  the  deed  in  his  own  name,  the  con- 
veyance was  admitted  in  evidence  as  his  own  deed.^  But 
where  there  is  a  sufficient  identification  of  the  party,  an 
incorrect  description  will  be  rejected  as  surplusage.' 

PART  IV. 

THE   GRANTING   WORDS. 

§  211,     An  intention  to  convey  should  be  shovm. — To 

enable  a  deed  to  operate  as  an  effectual  conveyance  there 
should  be  proper  and  sufficient  words  manifesting  an  in- 
tention to  transfer  an  estate.  Where  the  words  "sign 
over"  were  the  only  expression  from  which  an  intent  to 
convey  might  be  assumed,  it  was  held  that  the  instrument 
could  not  operate  as  a  grant.^  But  its  validity  is  not 
affected  by  the  use  of  the  wrong  tense.  No  difference  is 
caused  by  the  employment  of  the  words  "has  given  and 
granted,"  instead  of  "do"  or  "  does  give  and  grant";  either 
expression  will  suffice.^  A  grant  was  made  to  A  and  his 
heirs,  and  contained  a  proviso  that  if  A  died  in  his  mi- 
nority without  issue,  tlien  the  estate  was  "  to  go"  to  the 
issue  of  B.  It  was  held  that  the  words  used,  though  not 
technical  terms  of  conveyance,  were  sufficient  to  convey 
the   estate   to   such    issue   as  a   remainder.®     The    word 

>  Bobb  V.  Barnum,  59  Mo.  394. 

*  Endsley  v.  Strock,  50  Mo.  508. 

*  Jackson  v.  Root,  18  Johns.  59;  Jackson  v.  Clark,  7  Jolins.  217.  A 
grantor  described  herself  as  "  formerly  widow  and  sole  heir  of  Jason  C. 
Bartholomew,  deceased,"  but  it  was  held  that  such  recital  did  not  prove 
or  tend  to  prove  the  fact  that  she  was  such  widow  or  heir:  Soukup  v. 
Union  Investment  Co.,  84  Iowa,  448;  35  Am.  St.  Rep.  317. 

*  McKenney  v.  Settles,  31  Mo.  541.  See  Bentley's  Heirs  v.  De  For- 
rest, 2  Ohio,  221 ;  15  Am.  Dec.  54(i.  See  Ingell  v.  Nooney,  2  Pick.  3G2; 
13  Am.  Dec.  434. 

'  Pierson  v.  Armstrong,  1  Iowa,  292;  63  Am.  Dec.  440.  See  Wiseley 
V.  Findlay,  3  Rand.  361 ;  15  Am.  Dec.  712. 

*  Folk  V.  Yarn,  9  Rich.  Eq.  303,  310. 
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"  grant "  has  become  a  generic  term  of  transfer.*  But  no 
particular  formula  of  words  is  necessary  to  effect  a  valid 
conveyance  of  land.  If  the  words  used  show  an  intent  to 
convey,  they  are  sufficient  for  that  purpose.^ 

§  212.  Mature  of  the  deed. — It  was  at  one  time  con- 
sidered important  that  the  words  of  the  grant  should 
conform  to  the  nature  of  the  deed.  For  a  feoffment  the 
proper  words  were  said  to  be  "give,"  *' grant,"  "enfeoff," 
etc;  and  for  a  deed  of  bargain  and  sale,  "grant,  bargain, 
and  sell."^  But  these  words  are  now  unnecessary  if  there 
be  otlier  words  of  a  like  import  showing  the  intention  to 
convey.  By  the  words  "I  have  given  and  granted,"  a 
grant,  a  feoffment,  a  gift,  lease,  or  release,  a  confirmation 
or  surrender  may  be  created,  and  the  grantee  has  the 
privilege  of  determining  for  which  of  these  purposes  he 
will  use   the  conveyance.*     The  operative  words  usually 

1  S.  F.  &  0.  R.  R.  Co.  V.  Oakland,  43  Cal.  502. 

»  Gatnbril  v.  Rose,  8  Blackf.  140;  44  Am.  Dec.  760;  Cobb  v.  Hines, 
Busb.  343;  59  Am.  Dec.  559.  See  McWilliams  v.  Martin,  12  Serg.  &  R. 
269 ;  14  Am.  Dec.  688.  A  deed  was  held  sufficient  to  convey  land  and 
net  to  create  a  copartnership,  stating  that  the  grantor,  for  love  and 
affection  for  the  grantee,  "do  give  and  release  unto  him  so  much  at, 
along,  below,  and  above  the  milldam  upon  my  land,  known  by  the  name 
of  the  Mill's  Old  Dam,  and  adjoining  his,  as  will  serve  for  the  purpose 
of  cutting  a  race,  and  for  wasteway  and  mill,  all  conveniences  in  putting 
up  same  and  lumber  yards,  also  free  ingress  and  egress  to  and  from  said 
mill  or  pond  through  my  lands,  and  also  of  backing  water  upon  my  land 
to  the  height  of  thirteen  feet  live  water,  and  all  the  privileges  of  said 
mill  two-thirds  of  the  time  (reserving  to  myself  one-third  part  of  said 
mill,  after  paying  one-third  part  of  whatever  amount  it  may  cost  him 
[the  t-rantee]  in  putting  in  operation  said  mill),  the  same  being  situated 

on  Dean  swamp the  right  to  which  I  do  hereby  bind  myself,  my 

heirs,  executors,  and  administrators,  to  warrant  and  forever  defend  unto 
the  sa'd  John  Jordan  [the  grantee],  his  heirs  and  assigns  forever,  reserv- 
ing to  myself  the  same  privileges  given  and  relinciuished  to  him":  Jor- 
dan V.  Neece,  36  S.  C.  295;  31  Am.  St.  Hep.  869.  Precise  technical  words, 
however,  are  unnecessary,  any  language  equivalent  to  a  present  contract 
of  bargain  and  sale  being  sufficient.  If  the  courts  can  discover  an  inten- 
tion to  pass  the  title  they  will  give  effect  to  the  deed,  although  the  ex- 
pression rnay  be  inaccurate:  Harlowe  v.  Hudgins,  84  Tex.  107;  31  Am. 
St.  Rep.  21. 

»  1  Wood  on  Conveyancing,  203;  3  "Wash.  Real  Prop.  (4th  ed.)  379. 

*  Rowe  V.  Beckett,  30  Ind.  154;  95  Am.  Dec.  676.     And  see  Folk  v. 
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employed  in  a  deed  of  lease  and  release,  as  we  have  seen* 
are  ''grant,  bargain,  and  sell,"  which  give  effect  to  the 
lease;  and  the  words  "  grant,  bargain,  sell,  remise,  release, 
and  forever  quitclaim,"  render  the  release  effectual.  A 
deed  is  to  be  so  construed  as  if  possible  to  give  elfect  to  it 
as  a  conveyance;  hence  it  will  bo  allowed  to  have  this 
eifect,  although  it  may  lack  formal  words,  if  it  contains 
sufficient  words  to  convey  the  estate.^  From  the  employ- 
ment of  particular  granting  words,  certain  implied  cove- 
nants were  implied,  which  will  be  treated  of  in  another 
part  of  this  treatise. 

PAKT  V. 

THE   HABENDUM. 

§  213.  The  habendum  is  not  an  essential  part  of  a 
deed. — The  purpose  of  the  habendum  is  to  define  the  es- 
tate which  the  grantee  is  to  take  in  the  property  con- 
veyed, whether  a  fee,  life  estate,  or  other  interest.^  It  has 
now,  as  Chancellor  Kent  observes,  degenerated  into  a 
mere  useless  form,  and  in  some  of  the  states  it  has  been 
altogether  dispensed  with.^  "  The  habendum  is  no  es- 
sential part  of  the  deed.  It  merely  denotes  the  extent  of 
the  estate  granted;  in  modern  conveyancing  it  is  almost 
practically  obsolete,  and  may  be  entirely  rejected  if  re- 
pugnant to  the  other  clauses  of  the  conveyance."  * 

Yarn,  9  Rich.  Eq.  303;  Patterson  v.  Carneal,  3  A.  K.  Marsh.  619;  13  Am. 
Dec.  208. 

1  Jennings  v.  Brizeadine,  44  Mo.  382;  Wilcoxson  v.  Sprague,  51  Cal. 
640 ;  Lynch  r.  Livingston,  8  Barb.  483,  485;  Manien  v.  Chas.\  32  Me.  329 ; 
Collins  V.  Lavelle,  44  Vt.  230:  Pierson  v.  Armstrong,  1  Iowa,  282;  63  Am. 
Dec.  440;  Jackson  v.  Alexander,  3  Johns.  484;  3  Am.  Dec.  517;  Shove  v. 
Pencke,  5  Term  Rep.  124;  Roe  v.  Tranmarr,  2  Wils.  75,  78;  Clanrickard 
V.  Sidney,  Hob.  277;  Young  v.  Ringo,  1  Mon.  30,  32;  1  Wood  on  Con- 
veyancing, 203;  2  Rollo.  Abr.  789,  pi.  30;  Shep.  Touch.  82,  222;  Cornish 
on  Purchase  Deeds,  29;  3  Wash.  Real  Prop.  379.  The  Spanish  word 
"ccdo"  was  the  word  ordinarily  used  in  Mexican  conveyances:  Sclimitt 
V.  Giovanari.  43  Cal.  617. 

»  Mitchell  V.  Wilson,  3  Cranch  C.  C.  242;  Wager  v.  Wager,  1  Serg.  & 
R.  374. 

»  Major,  Admr.,  v.  Bukley,  51  Mo.  227. 

*  Major,  Admr.,  v.  Bukley,  supra. 
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§  214.  JRepug-nance  between  granting  words  and 
habendum. — Where  proper  words  of  limitatioii  are  em- 
ployed ill  the  granting  clause,  there  is  no  benefit  to  be 
obtained  by  the  habendum.  Where  there  is  a  repugnance 
between  the  words  expressing  the  grant  and  the  haben- 
dum concerning  the  estate  the  grantee  is  to  take,  the  rule 
governing  the  construction  of  all  contracts  will  be  ap- 
plied, and  efi"ect  will  be  given  to  both  clauses  if  possible. 
Yet  where  there  is  a  definite  limitation  in  the  words  of 
the  grant,  and  there  is  a  conflict  between  them  and  the  hab- 
endum, the  latter  must  yield. ^  If  it  appears  from  the 
whole  instrument  that  it  was  intended  by  the  habendum 
clause  to  restrict  or  enlarge  the  estate  conveyed  by  the 
words  of  grant,  the  habendum  clause  will  prevail.'^ 

§  215.  Qualificationof  previous  grant. — In  California, 
where  it  is  not  necessary  to  use  the  word  "  heirs"  to 
convey  a  fee  simple,  a  deed  was  made  containing  no  words 
of  inheritance,  but  simply  granted,  bargained,  con- 
veyed, and  confirmed  to  the  grantees  a  tract  of  land. 
The  habendum  was:  "  To  have  and  to  hold  all  and 
singular  the  above-mentioned  and  described  premises, 
together  with  the  appurtenances,  unto  the  said  parties  of 
the  second  part,  and  to  the  longest  liver  of  them,  for  and 
during  their  natural  lives  and  the  natural  life  of  such 
longest  liver,  remainder  thereafter  to  the  issue  and  heirs 
of  their  two  bodies,  begotten  and  to  be  begotten,  and  the 
heirs  of  such  issue  forever,  to  and  for  the  use  and  benefit 
of  such  longest  liver  of  them,  for  and  during  the  life  of 
such  longest  liver,  and  thereafter  to  and  for  the  use  and 
benefit  of  the  said  issue  and  heirs  of  their  two  bodies, 
begotten  and  to  be  begotten,  in  equal  shares,  as  tenants 

1  Farquharson  v.  Eichelberger,  15  Md.  63 ;  Major  v.  Bukley,  51  Mo. 
227;  Budd  v.  Brooke,  3  Gill,  236;  43  Am.  Dec.  321;  Flagg  v.  Eames,  40 
Vt.  23;  94  Am.  Dec.  :J63;  Rimes  v.  Mansfield,  96  Mo.  394;  Henderson  v. 
Mack,  82  Ky.  379;  Ratliffe  v.  Marrs,  87  Ky.  26;  Berry  v.  Billings,  44 
Me.  416;  69  Am.  Dec.  107;  Brown  v.  Manter,  21  N.  H.  528;  53  Am.  Dec. 
223.     See  Warn  v.  Brown,  102  Pa.  St.  347. 

'  Barnett  v.  Earnett,  104  Cal.  298. 
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in  common,  the  issue,  if  any,  of  any  cliild  of  their  bo<lies, 
who  may  die  before  the  death  of  the  longest  liver  of  the 
said  parties  of  the  second  part,  to  take  the  share  and 
portion  of  such  deceased  child."  It  was  decided,  that 
the  limitation  in  the  habendum  clause  was  not  repugnant 
to  the  granting  clause,  and  that  the  conveyance  vested  a 
life  estate  in  the  grantees  and  a  full  estate  in  their  chil- 
dren.^ Where  the  grant  is  uncertain  or  indefinite  con- 
cerning the  estate  intended  to  be  vested  in  the  grantee, 
the  habendum  performs  the  office  of  defining,  qualifying, 
or  controlling  it.^     For  example,  where  a  lease  of  land 

*  Montgomery  v.  Sturdivant,  41  Cal.  290.  Temple,  J.,  deliverinfr  the 
opinion  of  the  court,  said  :  "If  the  habendum  were  entirely  omitted,  the 
deed  in  question  would  undoul)tedly  liave  conveyed  an  estate  in  fee 
simple,  and  it  is,  therefore,  contended  that  the  language  of  the  habew 
dum,  which  attempts  to  limit  the  estate  granted  to  a  life  estate,  is 
repugnant.  Independently  of  the  statute,  the  common-law  rule  was 
that  a  deed  like  this,  without  the  habendum,  would  convey  a  life  estate 
only.  The  estate,  though  different,  was  just  as  delinite  as  that  under 
the  rule  of  the  statute.  If  the  argument  of  counsel  were  correct,  the 
result  would  have  been  that  the  grant  could  not  have  been  enlarged 
by  the  habendum.  Yet  we  all  know  that  where  tlie  formal  parts  of  a 
deed  are  all  used,  this  was  the  customary  mode  of  conveying,  and  is 
Btill  often  followed. 

"The  rule  of  common  law  was  only  intended  to  apply  to  conveyances 
in  which  the  extent  of  the  ownership  of  the  grantee  in  the  thing  granted 
was  not  defined  in  the  conveyance.  The  statute  rule  was  merely 
intended  to  take  the  place  of  the  common-law  rule.  Neither  was  in 
tended  to  override  the  expressed  intention  of  the  parties.  The  office  of 
the  habendum  is  to  limit  and  define  the  estate  which  the  grantee  is  to 
have  in  the  property  granted.  It  is  not  an  essential  part  of  a  deed,  but 
has  generally  been  used,  and  in  some  states  the  form  adopted  in  this 
case  is  in  general  use.  No  estate  is  limited  in  the  granting  part  of  the 
deed,  but  this  is  done  in  the  habendum.  The  legislature  did  not  intend 
to  prohibit  this  form  of  conveyance,  but  merely  to  supply  a  rule  of  con- 
struction when  the  parties  failed  to  define  the  estate  conveyed.  The 
word  "grant,"  in  the  last  part  of  the  section  of  the  statute,  has  precisely 
the  same  meaning  as  the  word  "conveyance"  in  the  preceding  clause. 
Giving  full  effect  to  the  language  of  the  habendum  clause  in  this  deed, 
it  is  a  conveyance  to  the  grantees  for  their  joint  lives,  and  to  the  survi- 
vor during  the  life  of  the  survivor,  with  remainder  to  the  issue  and  heirs 
of  their  two  bodies,  and  the  heirs  of  such  issue  forever." 

»  Co.  Litt.  6  a;  Sumner  v.  Williams,  8  :Mass.  162,  174;  Berry  v.  Bil- 
lings, 44  Me.  423;  69  Am.  Dec.  107;  1  Wood  on  Conveyancing,  224. 
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was  made  to  a  person,  habendum  to  him  and  his  heirs,  it 
was  held  to  convey  a  fee.^ 

§  215  a.     When     habendum    controls.  —  It    may    be 

formulated  as  a  rule  that  where  it  is  impossible  to  de- 
termine from  the  deed  and  surrounding  circumstances 
that  the  grantor  intended  the  habendum  to  control,  the 
granting  words  will  govern.  But  if  it  clearly  appears 
that  it  was  the  intention  of  the  grantor  to  enlarge  or 
restrict  the  granting  clause  by  the  habendum,  the  lat- 
ter must  control.^  In  a  deed  from  a  husband  to  his 
wife,  after  the  habendum  clause  was  a  condition  that  she 
should  not  convey  or  mortgage  the  premises  without  his 
written  assent,  and  that  in  the  event  of  her  death  occur- 
ring before  his,  the  property  conveyed  should  revert  to 
him  or  his  assigns.  The  court  construed  the  deed  as 
showing  an  apparent  intention  that  the  grantee's  interest 
should  cease  if  she  died  before  the  grantor,  but  that  if 
she  survived  him  the  absolute  title  should  become  vested 
in  her.* 

§  216.  It  is  not  the  province  of  the  hahcndum  to  in- 
troduce new  subject  matter  into  the  grant. — Where  more 
])roperty  is  included  in  the  habendum  than  is  mentioned 
ill  the  grant,  the  portion  not  comprised  in  the  grant  will' 
not  pass  by  virtue  of  the  habendum.*  It  has  been  stated 
that  "  where  a  deed  first  speaks  in  general  words,  and 
afterward  in  special  words,  and  the  latter  accord  with 
the  former,  this  deed  shall  operate  according  to  the  spe- 

^  Jamaica  Pond  v.  Cliandler,  9  Allen,  168. 

»  Bodine'8  Admr.  v.  Arthur,  91  Ky.  5:5;  34  Am.  St.  Rep.  162.  In  that 
case  the  habendum  was:  "To  have  and  to  hold  unto  the  said  Hettie  E. 
Bodine,  wife  of  the  said  B.  W.  Bodine,  and  to  her  cliildren  by  him  be- 
gotten forever."  The  court  held  that  the  deed  conveyed  a  life  estate  to 
the  grantee,  with  remainder  to  her  children. 

*  Bassett  v.  Budlong,  77  Mich.  338;  18  Am.  St.  Rep.  404. 

*  Manning  v.  Smith,  6  Conn.  289.  But  this  principle  does  not  apply 
to  such  incidents  as  would  pass  by  the  grant,  though  they  are  enumer- 
ated only  in  the  habendum:  Sumner  v.  Williams,  8  Mass.  162.  See  Den 
V.  Helmes,  3  N.  J.  L.  1050;  Swazey  v.  Brooks,  34  Vt.  451. 
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cial  words,  whether  they  enlarge  or  restrain  the  general 
words  that  precede."^ 

§  217.  Reference  to  habendum. — When  the  premises 
contain  an  express  reference  to  tlie  habendum,  the  latter 
may  limit  and  qualify  the  terms  of  the  grant,  and  pre- 
scribe the  mode  in  which  the  estate  is  to  be  enjoyed. 
Thus,  where  one  by  deed  granted  land  to  another,  "  his 
heirs  and  assigns  forever,  subject  to  the  limitations  here- 
inafter expressed  as  to  part  thereof,"  and  in  the  habendum 
limited  the  estate  as  to  one-half  to  the  grantee's  use  dur- 
ing his  natural  life,  and  at  his  decease  to  descend  to  his 
children  by  him  lawfully  begotten,  and  to  the  issue  of 
such  as  were  then  deceased,  it  was  held  that  the  grantee 
took  by  the  conveyance  a  fee  simple  as  to  one-half  of  the 
land,  and  a  life  estate  in  the  other.'^ 

§  218.  Explanatory  clause. — In  Nevada,  a  deed,  after 
granting  a  certain  number  of  feet  of  the  interest  of  the 
grantor  in  a  mining  claim,  contained  this  explanatory 
clause:  "The  interest  herein  intended  to  be  conveyed,  to 
include  also  and  carry  along  with  it  an  interest  of  equal 
extent  in  all  the  ledges  and  lodes  in  which  said  party  of 
the  first  part  is  owner,  and  which  will  be  reached  and 
prospected  by  said  parties  of  the  second  part  in  their  con- 
tinuation of  the  tunnel  of  tlie  'Gold  Hill  Tunneling  Com- 
pany,' said  continuation  commencing  at  a  point  four 
hundred  feet  in  from  the  mouth  of  the  tunnel."  The 
court  decided  that  this  clause  should  not  have  the  effect 
of  conveying  any  interest  which  was  not  included  within 
the  natural  signification  of  the  granting  words.^ 

1  1  Wood  on  Conveyances,  199.  212,  223,  224,  n. ;  Wrotesley  v.  Adams, 
Plowd.  187,  196.  See  Ford  v.  Flint,  40  Yt.  382;  Moss  v.  Sheldon,  3 
Watts.  &  S.  1B2. 

»  Tyler  c.  Moore,  42  Pa.  St.  374. 

'  McCurdy  v.  Alpha  ^Mining  Co.,  3  Nev.  27.  The  court  said,  per 
Beatty,  C.  J:  "This  explanatory  clause  is  entitled  to  all  due  weight, 
and  under  the  liberal  rules  adopted  by  the  more  modern  decisions  in  the 
inter])retation  and  enforcement  of  deeds,  it  might,  perhaps,  even  have 
the  effect  of  passing  title  to  that  which  by  no  possibility  could  be  under- 
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§  219.  Under  what  circumstances  a  pai'ty  not  named 
as  a  grantee  may  take  under  the  habendum. — Where  there 
is  no  repugnance  between  the  granting  clause  and  the 
habendum,  a  party  not  named  in  the  former  may  take 
under  the  deed  if  named  in  the  latter/  Thus,  there  is  no 
repugnance  between  the  two  clauses  wdien  the  party  who 
is  to  take  is  not  named  in  the  grant,  but  may  be  ascer- 
tained from  the  habendum.'^  A  person  who  is  not  named 
in  the  premises  as  a  grantee  may  take  by  way  of  re- 
mainder, but  where  the  grant  is  to  one  person,  the  haben- 
dum cannot  be  operative  when  it  is  to  him  and  another 
to  take  as  joint  tenants  or  tenants  in  common.^  In  a 
case  of  that  character  the  habendum  would  be  at  variance 
with  the  grant.  Where  the  premises  contain  a  complete 
grant,  the  habendum  cannot  have  the  effect  of  defeating  or 
curtailing  the  estate  granted.* 

§  220.      Effect  of  the  hahendum  to  limit  the  estate. — 

While  the  habendum  cannot  abridge  an  estate  granted, 
yet  where  the  granting  clause  does  not  mention  the  es- 
tate conveyed,  the  habendum  may  have  the  effect  of  de- 

Btood  as  having  been  included  within  the  granting  clause  of  the  deed. 
But  before  giving  such  effect  to  mere  explanatory  words,  it  should  ap- 
pear from  the  instrument  beyond  all  reasonable  doubt,  that  it  was  the 
intent  of  the  parties  using  the  words  to  give  them  such  effect.  Parties 
usually  describe  in  the  granting  clause  of  a  deed  all  that  they  intend  to 
convey.  And  no  court  should  hold  that  a  party  by  his  deed  has  con- 
veyed more  than  is  described  or  referred  to  in  the  granting  clause,  unless 
forced  to  that  conclusion  by  language  in  other  portions  of  the  deed  which 
clearly  and  beyond  all  reasonable  doubt  shows  an  intent  on  the  part  of 
the  grantor  to  part  with  more  property  than  was  described  in  the  grant- 
ing clause.  This  explanatory  clause,  although  not  strictly  the  habendum 
of  the  deed,  is  somewhat  similar  to  the  hahendum,  and  it  appears  to  ua 
should  be  construed  in  the  same  way." 

1  Tyler  v.  Moore,  42  Pa.  yt.  388;  Irwin  v.  Longworth,  20  Ohio,  581. 

*  Spyve  V.  Tonham,  3 East,  115;  1  "Wood  on  Conveyancing,  206,  212;  3 
Wash.  Real  Prop.  (4th  ed.)  438.  Contra,  Bustard  v.  Coulter,  Cro.  Eliz. 
002,  903;  Berry  v.  Billings,  44  Me.  424;  (9  Am.  Dec.  107;  Sumner  v. 
Williams,  8  Mass,  174 ;  5  Am.  Dec.  83. 

*  Greenwood  v.  Tyler,  Cro.  Jac.  564;  Brooks  v.  Brooks,  Cro.  Jac.  434. 
See  Walters  v.  Breden,  70  Pa.  8t.  237. 

^  Nightingale  v.  Hidden,  7  li.  I.  118;  Walters  v.  Breden,  70  Pa,  St. 
237;  4  Cruise,  272. 
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'daring  the  intention,  and  may  overcome  any  presumption 
that  in  its  absence  would  properly  arise  from  the  defect 
in  the  preceding  clause.^  But  it  is  to  be  understood  that 
the  habendum,  when  irreconcilable  with  the  granting 
clause,  is  to  be  rejected,^  and  is  to  affect  the  grant  only 
when  it  can  be  construed  as  consistent  with  the  premises.^ 

PART  VI. 

THE  REDDENDUM. 

§  221.  Reddendum,  what  is. — The  clause  of  redden- 
dum generally  follows  the  habendum,  and  is  used  when 
anything  is  to  be  reserved  out  of  the  property  granted, 
There  is  a  distinction  between  an  exception  and  a  reser- 
vation. By  the  former,  the  grantor  withdraws  from  the 
operation  of  the  conveyance  which  is  in  existence,  and 
included  under  the  terms  of  the  grant.  A  reservation  is 
"something  arising  out  of  the  thing  granted,  not  then  in 
esse,  or  some  new  thing  created  or  reserved,  issuing  or 
coming  out  of  the  thing  granted,  and  not  a  part  of  the 
thing  itself,  nor  of  anything  issuing  out  of  another 
tiling."  *  A  reservation  may  be  of  some  easement  or 
servitude,  existing  and  operative,  and  incapable  of  sever- 
ance from  the  grant.^ 

§   222.     What  is  necessary  for  a  good  reddendum. — 

In  every  good  reddendum  or  reservation  there   should  be 

1  Riggin  r.  Love,  72  111.  553.  A  grant  may  be  to  one,  the  habendum 
to  him  and  his  heirs,  or  heirs  of  his  body,  or  for  the  life  of  another:  3 
Prest.  Abst.  Tit.  43.  See  Carson  v.  McCaslin,  60  Ind.  334;  Jackson  v. 
Ireland,  3  Wend.  99;  Corbin  v.  Healey,  20  Pick.  514. 

»  Rig'.'in  V.  Love,  72  111.  553;  Carson  v.  McCaslin,  60  Ind.  337. 

•  Lee  V.  Tucker,  55  Ga.  9. 

*  3  Wash.  Real  Prop.  (4th  ed.),  440;  Shep.  Touch.  80;  Craig  v.  Wells, 
UN.  Y.  315;  Marshall  v.  Trumbull,  28  Conn.  183;  73  Am.  Dec.  667; 
Ashcroft  V.  Eastern  R.  R.  Co.,  126  :Mass.  196;  30  Am.  Rep.  672;  Moul- 
ton  V.  Trafton,  6i  Me.  218;  Stater.  Wilson,  42  Me.  9;  Ives  r.  Van 
Auken,  34  Barb.  566;  Bridger  r.  Pierson,  1  Lans.  481;  Whitaker  v. 
Brown,  46  Pa.  St.  197;  Munn  v.  Worrall,  53  N.  Y.  44;  13  Am.  Rep.  470; 
Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.,  107  Mass.  290. 

"  Cutler  V.  Tuft,  3  Pick.  272,  278;  Doe  v.  Lock,  4  Nev.  &  M.  807;  Pet- 
tee  r.  Hawes,  13  Pick.  323,  326;  Hard  v.  Curtis,  7  Met.  110, 
Deeds,  Vol.  1.  — 16 
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a  concurrence  of  several  things.  One  is  that  tne  reserva- 
tion must  be  made  to  the  grantor,  or  to  one  of  the  grant- 
ors in  the  deed,  and  not  to  a  stranger.^  Another  is,  that 
it  must  be  out  of  the  estate  granted,  and  not  out  of  some- 
thing extraneous.^  As  in  the  case  of  a  grant,  the  descrip- 
tion of  the  thing  reserved  should  be  sufficiently  definite 
as  to  enable  it  to  be  identified.'  Thus,  where  a  deed  re- 
serves out  of  the  i3roperty  conveyed  one  acre  of  land, 
and  there  is  nothing  to  show  from  what  particular  part 
of  the  tract  it  is  to  be  taken,  the  reservation  is  void  for 
uncertainty,  and  the  grantee  is  entitled  to  the  whole 
tract.'*  It  should  also  contain  words  of  limitation  to  en-' 
able  it  to  extend  beyond  the  life  of  the  grantor.^ 

PART  VII. 

THE  TESTIMONIUM   CLAUSE. 

§  223.     General  use  of  the  testimonium  clause. — It  is 

customary  to  end  a  deed  with  a  testimonium  clause,  such 
as  "in  w^itness  whereof  the  parties  have  hereunto  set 
their  hands  and  seals,"  etc.  This  clause  was  once  of 
value  as  indicating  an  intention  to  execute  a  sealed  in- 
strument; and  in  those  States  where  the  use  of  seals  has 
not  been  rendered  unnecessary  it  may  still  have  this 
effect.  A  common  provision  in  several  of  the  States  is 
that  "every  instrument  to  which  the  maker  affixes  a 
scroll  by  way  of  seal  shall  be  of  the  same  force  and  obli- 

^  Hornbeck  v.  Westbrook,  9  Johns.  74 ;  Petition  of  Young,  11  R.  I. 
636;  Bridger  v.  Pierson,  1  Lans.  481 ;  Illinois  R.  R.  Co.  v.  Indiana  R.  R. 
Co.,  85  111.  211.  But  it  seems  that  it  may,  if  so  intended,  operate  as  an 
exception,  and  as  notice  to  the  grantee  of  adverse  claims:  West  Point 
Iron  Co.  V.  Reymert,  45  N.  Y.  703.  And  see  Bridger  v.  Pierson,  45  N.  Y. 
601;  Brossart  v.  Corlett,  27  Iowa,  288. 

*  Dyer  v.  Sanford,  9  Met.  395;  43  Am.  Dec.  399. 

»  Woodcock  V.  Estey,  43  Vt.  515 ;  Jewett  v.  Ricker,  68  Me.  377. 

*  Mooney  v.  Cooledge,  30  Ark.  640. 

*  Ashcroft  V.  Eastern  R.  R.  Co.,  126  Mass.  198;  30  Am.  Rep.  672; 
Dennis  D.Wilson,  107  Mass.  691;  Handy  v.  Foley,  121  Mass.  259;  23 
Am.  Rep.  270;  Bean  v.  Coleman,  44  N.  H.  542;  Hornbeck  v.  Westbrook, 
9  Johns.  73.  Words  of  limitation  are  unnecessary  in  the  case  of  an  ex- 
cept on:  Winthrop  v.  Fairbanks,  41  Me.  307. 
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gation  as  if  it  were  actually  sealed,  provided  the  maker 
shall,  in  the  instrument,  recognize  such  scroll  as  having 
been  affixed  by  way  of  a  seal."  It  has  been  decided, 
under  statutes  of  this  character,  that,  to  give  the  scroll 
the  effect  of  a  seal,  it  must  appear  from  the  instrument 
that  the  scroll  was  so  intended/  But  where  the  word 
**  seal "  was  placed  opposite  the  signature,  it  was  held  to 
be  sufficient  under  the  Tennessee  statute.^  By  the  stat- 
ute in  Alabama,  if  an  instrument  purports  in  its  body 
to  be  under  seal,  it  will  be  treated  as  a  deed,  even  though 
a  seal  or  scroll  is  not  annexed  to  the  signature.'  In 
Indiana,  however,  an  instrument  was  held  to  be  only  a 
simple  contract,  which  concluded  "  witness  our  hands," 
and  in  which  a  scroll  was  annexed  to  the  signature  with 
the  word  "seal"  written  therein.*  It  may  be  added  that 
a  scroll  of  ink  or  other  device  is  not  a  seal,  even  though 
it  is  apparent  that  the  intention  was  to  use  it  as  such, 
unless  there  is  some  statutory  provision  permitting  it.* 

§  224,      Relinquishment  of   the    right  of   dower. — In 

those  States  in  which  the  wife's  right  to  dower  is  recog- 
nized, it  is  frequently  the  practice  for  her  to  relinquish 
her  right  by  a  clause  expressing  this  intention.  This  is 
properly  part  of  the  testimonium  clause.®     The  following 

1  Cromwell  v.  Tate,  7  Leigh,  301;  30  Am.  Dec,  506;  Armstrong  v. 
Pearce.  5  Har.  (Del.)  351 ;  Lee  v.  Adkins,  Minor,  187;  Haseltine  v.  Don- 
ahue, 42  Wis.  576 ;  Boynton  v.  Reynolds,  3  Mo.  79 ;  Hudson  v.  Poindex- 
ter,  42  Miss,  304;  Long  v.  Long,  1  Morris,  43;  Norvell  v.  Walker,  9  W. 
Va.  447:  Glasscock  v.  Glasscock,  8  Mo,  577;  Grimsly  v.  Riley,  5  Mo.  280; 
32  Am.  Dec,  319;  Walker  v.  Keile,  8  Mo.  301;  Bell  v.  Keefe,  13  La.  An. 
624. 

»  Whitley  v.  Davis,  1  Swan,  333.  See  Wittington  v.  Clarke,  16  Miss. 
(8Smedes&  M.)  480. 

»  Shelton  v.  Armor,  13  Ala.  647.  See  Starkweather  v.  Martin,,  28 
Mich.  471;  Hudson  v.  Poindexter,  42  Miss,  304. 

*  Deming  i-.  Bullett,  1  Blackf,  241.  See  Jenkins  v.  Hart,  2  Rand.  446, 
Contra,  Lewis  v.  Overby,  28  Gratt.  627. 

*  Perrine  v.  Cheeseinan,  11  N.  J,  L,  174;  19  Am.  Dec.  388;  Warren  v. 
Lynch,  5  Johns.  239. 

*  Davis  V.  Bartholomew,  3  Ind.  485;  Fowler  v.  Shearer,  7  Mass.  14; 
Stinson  v.  Sumner,  9  Mass.  143 ;  6  Am.  Dec.  49 ;  Purge  t;.  Smith,  27  N,  H. 
332;  Learned  v.  Cutler,  18  Pick.  9;  Stearns  v.  Swift,  8  Pick.  532;  Witter 
V.  Bescue,  13  Ark.  422. 
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form  has  been  held  sufficient  for  this  purpose :  "In  wit- 
ness whereof,  I,  the  said  Caleb  Lassell,  junior,  and  Susan, 
wife  of  said  Caleb  Lassell,  in  token  that  she  relinquishes 
her  right  to  dower  in  the  premises,  have  hereunto  set  our 
hands  and  seals." ^  It  would  be  foreign  to  the  object  of 
this  treatise  to  discuss  the  nature  of  the  rights  so  alien- 
ated. In  some  of  the  States,  the  release  of  the  right  of 
dower  or  of  homestead  is  effected  by  a  recital  in  the  cer- 
tificate of  acknowledgment,  and  in  cases  where  the 
question  has  arisen,  it  has  been  held  in  some  States  that 
it  is  unnecessary  that  the  release  should  appear  in  the 
body  of  the  deed.^  In  other  States,  however,  it  has  been 
held  that  to  make  the  release  of  either  homestead^  or 
dower*  effectual,  it  should  appear  both  in  the  body  of 
the  deed  and  in  the  certificate  of  acknowledgment. 

^  Frost  V.  Deering,  21  Me.  156. 

^  Concerning  homestead,  see  Babcock  v.  Hoey,  11  Iowa,  375 ;  O'Brien  v. 
Young,  15  Iowa,  5;  Robbins  v.  Cookendorfer,  10  Bush,  629.  A  release 
of  dower  is  not  necessarily  a  release  of  homestead  :  Wing  v.  Hayden,  10 
Bush,  280. 

^  Witler  V.  Biscoe,  13  Ark.  422;  Russell  v.  Rumsey,  35  111.  362;  Con- 
nor V.  McMurray,  2  Allen,  202.  And  see  Hoge  v.  HoUister,  2  Tenn.  Ch. 
606. 

*  Leavitt  v.  Lamprey,  13  Pick.  383;  23  Am.  Dec.  685;  Catlin  v.  Ware, 
9  Mass.  218;  6  Am.  Dec.  56;  Stevens  v.  Owen,  25  Me.  94;  Powell  v. 
Monson  Co.,  3  Mason,  349;  Hall  v.  Savage,  4  Mason,  273.  See  Lothrop 
V.  Foster,  51  Me.  367;  Westfall  v.  Lee,  7  Iowa,  12. 
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READING    THE    DEED. 

^  225.  How  far  reading  is  essential. 

§  220.  Duty  of  officer. 

§  227.  Deaf  and  dumb  person. 

§  228.  Where  person  does  not  understand  English. 

§  228  a.  Considering  deed  not  read  a  forgery. 

§  229.  Burden  of  proof. 

§  230.  Effect  of  erroneous  reading. 

§  225.  How  far  reading  is  essential. — The  correct 
reading  of  an  instrument  is  material  to  its  execution  by 
au  illiterate  person,  as  much  so  as  the  making  of  his 
mark.^  "It  is  at  the  peril  of  the  party  to  whom  the  deed 
is  made  that  the  true  effect  and  purport  of  the  writing  be 
declared  if  required;  but  if  the  party  who  should  deliver 
the  deed  doth  not  require  it,  he  should  be  bound  by  the 
deed  although  it  be  penned  against  his  meaning."'^  Hence, 
proof  of  the  grantor's  illiteracy  and  of  his  inability  to  read 
writing,  and  that  a  deed  was  not  read  to  him,  is  not  suf- 
ficient to  avoid  the  deed,  unless  he  requested  that  it  be 
read  to  him.'  "There  is  no  proof,"  said  Spencer,  J.,  de- 
livering the  opinion  of  the  court,  "that  the  deed  was  read, 
and  it  is  certain  that  the  grantor  was  a  very  illiterate  man; 
but  the  circumstance  that  the  deed  was  not  read  is  of  no 
weight,  unless  it  also  appear  to  have  been  required,  and 
of  this  there  is  no  evidence;  on  the  contrary,  there  can 
be  no  doubt  but  that  the  grantor  was  fully  apprised  of 
the  nature  and  contents  of  the  deed."* 

1  Suffern  v.  Butler,  18  N.  J.  Eq.  (3  Green,  C.  E.)  220. 

»  Thoroughgood's  aise,  2  Co.  9,  a,  b. 

»  Hallonbeck  v.  De  Witt,  2  Jolms.  404. 

*  See  Withington  r.  Warren,  10  Mot.  434;  Souverbye  v.  Arden,  1 
Johns.  Ch.  252;  Taylor  v.  King,  0  Munf.  358;  8  Am.  Dec.  746;  Rex  v. 
Longnor,  1  Key.  &  M.  576;  Rossetter  v.  Simmons,  6  Serg.  &  R.  452. 

(2i5) 
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§  226.  Duty  of  officer. — It  is  the  duty  of  the  officer 
authenticating  the  execution  of  a  deed,  in  a  case  where 
the  grantor  is  old,  decrepit,  and  ignorant,  to  inform  him 
of  its  contents  by  such  means  as  will  enable  him  to  com- 
prehend its  nature  and  effect.  This  is  not  accomplished 
by  a  simple  formal  reading  of  the  instrument.^  In  the 
case  in  which  this  principle  was  declared,  it  appeared  that 
the  scrivener  read  the  deed  in  the  presence  of  the  parties. 
It  was  executed,  however,  without  explanation  or  com- 
ment, except  the  scrivener  thought  he  said  to  the  grantor 
he  supposed  she  understood  she  was  giving  the  grantee  a 
deed  of  her  farm.  She  replied  that  she  so  understood  it, 
and  then  said  something  about  the  grantee  attending  to  her 
business,  and  she  was  satisfied  he  would  do  what  was  right.^ 

§  227.  Deaf  and  dumb  persons. — Where  there  was 
no  fraud  on  the  part  of  the  grantee,  the  deed  of  an  unedu- 
cated deaf  and  dumb  man,  acknowledged  before  an  officer 
and  recorded,  was  upheld  upon  proof  that  the  deed  was 
explained  to  him,  and  he  was  believed  to  understand  it.' 

^  Lyons  v.  Van  Eiper,  26  N.  J.  Eq.  (11  Green,  C.  E.)  337. 

'  Lyons  v.  Van  Riper,  supra.  The  Vice  Chancellor  said,  at  page  343: 
"  In  dealing  with  persons  in  the  helpless  condition  of  this  old  woman, 
an  officer  having  power  to  authenticate  the  execution  of  deeds,  is  bound 
to  go  further  than  a  simple  formal  reading  of  the  instrument.  The  con- 
tents are  to  be  made  known  to  the  grantor  by  such  means  as  will  enable 
him  to  comprehend  the  nature  and  effect  of  his  act.  It  is  conspicuously 
manifest  that  this  was  not  done  in  this  case.  I  am  satisfied  the  officer, 
by  a  grossly  careless  performance  of  his  duty,  unconsciously  aided  in  the 
perpetration  of  a  fraud,  which  he  would  have  frustrated  by  the  exercise 
of  the  care  and  vigilance  the  law  requires  him  to  employ  in  the  dis- 
charge of  his  duties." 

*  Morrison  v.  Morrison.  26  Gratt.  190.  Anderson,  J.,  in  delivering 
the  opinion  of  the  court,  stated  the  facts:  "I  do  not  think  that  the 
charge  of  fraud  is  supported  by  the  proofs.  It  is  true  that  the  plaintiff 
was  both  deaf  and  dumb  and  was  born  so.  But  it  ap{)ears  from  the 
testimony  of  both  the  plaintiff 's  and  the  defendant's  witnesses  that  he 
was  capable  of  making  known  his  thoughts  and  wishes  by  signs  to  those 
who  were  well  acquainted  with  him,  and  ot  understanding  their  commu- 
nications to  himself  with  a  most  remarkable  certainty.  He  was  not 
educated,  but  the  weight  of  testimony  shows  that  he  was  a  man  of  intel- 
ligence, and  was  remarkably  cautious  in  his  business  transactions,  and 
understood  well  his  own  interests."     The  deed  "was  written  more  than 
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Where  a  person  deaf  and  dumb  and  unable  to  read,  di- 
rected a  deed  to  be  drawn  and  presented  to  him,  and,  his 
directions  being  carried  out,  he  requested  information 
only  as  to  the  land  described,  and  an  explanation  was 
made  to  him  commensurate  with  his  request,  and  he  then 
executed  it  without  further  explanation,  it  was  held  that 
the  deed  was  valid,  although  no  further  information  of 
the  contents  of  the  deed  was  given.^ 

§  228.     Where  a  person  does  not  understand  English. 

To  read  an  instrument  in  English  to  a  person  who  is 
unable  to  understand  the  language,  would  seem  to  be 
insufficient.^  But  a  party  cannot  object  that  he  was  mis- 
led in  signing  a  deed,  when  he  has  the  ability  to  read,  or, 
if  he  is  unable  to  read,  fails  to  request  to  have  it  read.' 
This  rule  is  applicable  to  the  execution  of  all  contracts.* 
In  England,  it  has  been  held  that  a  failure  to  read  a  deed 
to  a  party  in  the  rough  draft,  before  the  execution,  or 
when  it  is  engrossed  at  the  time  of  execution,  is  a  badge 
of  fraud.® 

two  years  before  he  executed  it,  and  remained  in  his  possession,  afford- 
ing him  opportunity  of  having  it  explained  to  him  by  his  acquaintances, 
of  which  it  is  probable  he  availed  himself.  He  sent  for  men  to  witness 
it  who  undoubtedly  explained  it  to  him.  Mr.  Miller,  the  justice  before 
whom  it  was  acknowledged,  testifies  that  Skelton  Coleman  and  G.  J. 
Gray  were  witnesses  to  the  deed,  though  their  names  do  not  appear  to 
be  subscribed  to  the  copy  in  the  record.  And  he  says  that  both  of  them 
in  his  presence  explained  it  to  him  before  he  executed  it,  and  acknowl- 
edged it  before  him." 

1  Brown  v.  Brown,  3  Conn.  299;  8  Am.  Dec.  187. 

*  Fisher  v.  Meister,  24  Mich.  447. 

*  School  Committee  of  Prov.  etc.  v.  Kesler,  67  N.  C.  443;  Jackson  v. 
Croy,  12  Johns.  427.  A  deed  cannot  be  avoided  on  the  ground  of  illiter- 
acy when  the  grantor,  although  he  cannot  read  and  write,  speaks  the 
English  language  fairly  well,  is  a  person  of  ordinary  understanding,  and 
fully  understood  the  contents  and  terms  of  the  deed  when  it  was  read  to 
him:  Bingham  v.  Salene,  15  Or.  208;  3  Am.  St.  Rep.  152. 

*  Rogers  v.  Place,  29  Ind.  577  ;  Clem  r.  Newcastle  R.  R.  Co.,  9  Ind.  488; 
68  Am.  Dec.  CSS;  Starr  v.  Bennett,  5  Hill,  303;  New  Albany  R.  R.  Co,  v. 
Fields,  10  Ind.  187;  Russell  v.  Branham,  8  Blackf.  277;  Metropolitan 
Loan  Association  v,  Esche,  75  Cal.  513;  Hawkins  i-.  Hawkins,  50  Cal. 
558. 

'  Bennett  v.  Vade,  2  Atk.  324,  327.     Where  a  person  supposed  she 
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§  228  a.  Considering-  deed  not  read  a  forg^ery. — Where 
a  persou  never  intended  to  sign  a  deed,  and  never  knew 
that  he  had  executed  one,  but  in  fact  had  signed  without 
reading,  under  the  apprehension  that  it  was  an  entirely 
different  instrument,  the  deed  thus  signed  may  be  con- 
sidered a  forgery.  Thus,  where  one  who  signed  a  deed 
believed  it  to  be  a  duplicate  of  a  lease  of  a  part  of  the 
property  described  in  the  deed,  which,  after  a  reading  to 
and  by  him,  he  had  signed,  the  lessee  having  placed  two 
documents  closely  resembling  each  other  together  upon 
the  table  to  be  signed,  and  there  being  a  previous  under- 
standing that  two  copies  of  the  lease  should  be  signed, 
the  court  held  the  instrument  to  be  a  forgery  and  not 
the  deed  of  the  signer,  and,  also,  that  in  a  suit  to  set 
aside  the  deed,  it  being  a  forgery,  the  question  of  signing  a 
supposed  copy  of  the  lease  without  reading  it  could  not 
be  considered.^  Where  a  title  is  founded  upon  a  forged 
deed,  it  is  not  sufficient  to  examine  the  abstract  simply, 
when  the  deed  itself  would  have  shown  an  alteration  in 
its  date,  and  when  the  grantor  named  in  the  forged  deed 
was  still  in  possession  of  the  property.^  But  where  a 
married  woman  acknowledges  a  deed  before  a  notary 
under  the  mistaken  belief  that  it  was  a  lease  which  she 
had  signed,  but  where  she  has  full  opportunity  for  deter- 
mining its  character,  she  is  estopj^ed  by  her  acknowledg- 
ment from  questioning  the  fact  as  against  those  claiming 
under  the  grantee  without  notice.^  If  a  person,  knowing 
that  he  is  doing  some  thing  affecting  his  property,  is 
assured  that  it  is  a  mere  form,  and  he  has  such  confidence 
in  his  solicitor  as  to  refrain  from  asking  as  to  the  precise 
effect  of  the  deed,  and  executes  it,  accordingly,  in  igno- 

was  signing  a  mortgage  to  A,  but  which  contained  the  name  of  B,  and 
the  agent  of  the  mortgagor  who  read  the  deed  omitted  to  read  the  name 
of  the  mortgagor,  the  court  were  inclined  to  the  opinion  that  the  omis- 
sion rendered  the  deed  invalid,  while  deciding  the  case  upon  other 
grounds:  Terry  v.  Tuttle,  24  Mich.  206. 

1  McGinn  v.  Tobey,  62  Mich.  252;  4  Am.  St.  Rep.  848. 

*  McGinn  v.  Tobey,  supra. 

8  Blaisdell  v.  Leach,  101  Cal.  405 ;  40  Am.  St.  Rep.  65. 
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ranee  of  the  legal  effect,  he  may  have  the  deed  set  aside 
on  the  ground  of  fraud,  but  the  deed  is  not  void;  it  is 
merely  voidable/ 

§  229,  Burden  of  proof. — When  an  action  is  brought 
to  set  aside  a  deed,  executed  by  a  person  unable  to  read, 
for  misrepresentation  of  its  contents  or  effects,  the  burden 
of  proof  rests  upon  the  defendant.  In  a  case  of  this  kind, 
part  of  the  necessary  proof  of  the  execution  of  the  instru- 
ment consists  in  showing  that  it  was  read  or  its  contents 
made  known  to  the  grantor.  An  acknowledgment,  how- 
ever, according  to  the  statute,  before  an  officer  designated 
by  the  law,  is  equivalent  to  proof  that  the  grantor  pos- 
sessed knowledge  of  its  contents,  if  the  acknowledgment 
contains  a  certificate  that  the  officer  made  known  the 
contents  to  the  grantor  before  acknowledgment.^ 

§  230.  Effect  of  an  erroneous  reading-. — The  deed  of 
an  illiterate  man,  who  is  induced  to  sign  it  by  misrepre- 
sentations of  its  nature  and  contents,  is  void.  If  there 
be  an  incorrect  reading  caused  by  mistake,  the  deed  can- 
not stand  because  he  has  given  his  consent  to  the  deed  as 
it  was  read  and  not  as  it  was  executed.^  An  heir  is  not 
permitted  to  avoid  a  deed  by  showing  that  the  grantor  was 
old  and  infirm,  that  so  far  as  the  knowledge  of  the  sub- 
scribing witness  extended  it  was  not  read,  and  that  he 
saw  the  payment  of  no  money;  nor  does  the  fact  that  the 
grantor  died  in  possession  affect  the  case.*  But  if  the 
failure  to  read  the  deed  is  occasioned  by  fraud,  the  law 
will  not  impute  inexcusable  negligence  to  the  grantor,  as 
where  a  deed  is  falsely  represented,  by  persons  in  whom 
the  grantor  confides,  to  be  an  instrument  authorizing  the 
collection   of  rents,  when  in  fact  it  is   a  deed  conveying 

1  Blaiidell  v.  Leach,  101  Cal..405;  40  Am.  St.  Rep.  65. 

»  Hyer  v.  Little,  20  N.  J.  Eq.  (5  Green,  C.  E.)  443.  See  to  some  ex- 
tent,  contra:  Kimball  v.  Eaton,  8  N.  H.  391.  See  Pool  v.  Chase,  46  Tex. 
207 ;  Williams  v.  Baker,  71  Pa.  St.  476. 

*  Jackson  v.  Haynor,  12  Johns.  469. 

♦  Kimball  v.  Eaton,  8  N.  H.  391. 
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the  land,  and  tlie  grantor  executes  the  deed  in  reliance  on 
such  representations  without  reading  it.  The  deed  in 
equity  will  be  set  aside.^ 

»  Smith  V.  Smith,  134  N.  Y.  62;  30  Am.  St.  Rep.  617.  But  an  instru- 
ment will  not  be  reformed  where  there  is  no  mistake,  fraud,  or  conceal- 
ment, although  the  plaintiff  did  not  read  it  when  he  signed  it,  and  he 
supposed  it  was  a  copy  of  another  instrument  that  he  had  signed  previ- 
ously :  Kennerty  v.  Etiwan  Phosphate  Co.,  21  S.  C.  226;  53  Am.  Rep. 
669.  See  for  other  cases  where  relief  has  been  granted  or  denied  on  the 
facts  involved :  Penny  backer  v.  Laidley,  33  W.  Va.  624 ;  May  v.  San  An- 
tonio etc.  Co.,  83  Tex.  502 ;  Koons  v.  Blanton,  129  Ind.  383. 
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§  231.      Sig-ningr  unnecessary  at  common  law. — It  was 

not  necessary  to  the  execution  of  a  deed  at  common  law 
that  it  should  be  signed,  though  signing  was  always  ad- 
visable.^ The  use  of  seals  among  the  Saxons  was  not 
general.  They  subscribe  their  deeds  with  the  sign  of  the 
cross  appended.  With  the  advent  of  the  Normans,  seal- 
ing was  substituted  for  signing.^  In  several  of  the 
American  States,  signing  formerly  was  not  necessary  to 
the  valid  execution  of  a  deed.'  But,  as  the  statute  of 
frauds  requires  that  the  instrument  be  signed,  it  is  be- 
lieved in  most,  if  not  all  the  States,  signing  is  now  an  es- 
sential requisite  of  the  execution  of  a  deed.  There  is, 
however,  no  particular  form  for  the  signing  of  a  deed. 
It  should  appear  by  some  writing  that  the  party  intended 
to  adopt  the  instrument   as  his  own,  and  to  be  bound  by 

'  1  Wood  on  Conveyancing,  239;  Phep.  Touch.  (Prest.  ed.)  56  n.,  60; 
Martindale  on  Conveyancing,  163;  3  Wash.  Real  Prop.,  270;  Wms.  Real 
Prop.,  126. 

»  1  Wood  on  Conveyancing.  191,  192;  2Blackst.  Com.  309. 

•  Secard  v.  Davis,  6  Peters.  124.     See  Elliott  v.  Sleeper,  2  N.  H.  529. 

(251; 
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its  terms.^  But  where  a  written  transfer  of  a  bond  for 
a  title  was  not  actually  signed,  the  space  in  the  name 
between  the  words  "  her  mark  "  being  unfilled,  it  was 
held  that  the  party's  acknowledgment  before  a  clerk  of 
a  court  that  she  had  signed  it,  was  not  a  substitute  for 
the  signing  required  for  its  execution,  nor  jiroof  thereof.^ 

§  232.  Signing  in  grantor's  presence. — It  is  a  gen- 
eral rule  that  a  person  cannot  sign  a  deed  for  and  as 
another's  agent,  unless  authority  has  been  given  to  him 
under  seal.^  But  this  principle  does  not  apply  where  the 
grantee  is  present  and  authorizes  another,  either  expressly 
or  impliedly,  to  sign  his  name  to  the  deed.  It  then  be- 
comes the  deed  of  the  grantor,  and  is  as  binding  upon 
him  to  all  intents  and  purposes  as  if  he  had  personally 
affixed  his  signature.'' 

'  Ingoldsby  v.  Juan,  12Cal.  564. 

^  Jones  V.  Gurlie,  61  Miss.  423.  A  deed  may  become  operative  by  the 
acknowledgment  before  a  proper  officer:  Newton  v.  Emerson,  66  Tex. 
142.  A  signature  may  be  adopted:  Sellers  v.  Sellers,  98  N.  0.  13;  Oon- 
lan  V.  Grace,  36  Minn.  276 ;  30  N.  W.  Rep.  880.  Where  a  sheet  of  legal  cap 
paper  consisting  of  four  pages,  contains  on  the  first  page  the  body  of 
the  deed,  on  the  second,  the  certificate  of  acknowledgment  of  the  wife, 
on  the  third  the  certificate  of  registration,  and  on  the  fourth,  the  signa- 
tures of  the  grantors  and  witnesses,  and  the  certificate  of  acknowledg- 
ment of  the  grantors,  it  is  admissible  in  evidence,  so  far  as  the  objection 
that  "it  is  not  signed  at  the  foot  by  the  grantors  as  required  by  law  "  is 
concerned:  Winston  v.  Hodges,  102  Ala.  304;  15  So.  Rep.  528. 

^  Banorgee  v.  Hovey,  5  Mass.  11;  4  Am.  Dec.  17;  Reed  v.  Van 
Ostrand,  1  Wend.  424;  19  Am.  Dec.  529;  Hanford  v.  McNair,  9  Wend. 
54;  Blood  T).  Goodrich,  9  W^end.  68;  24  Am.  Dec.  121;  McNaughten  v. 
Partridge,  11  Ohio,  223;  38  Am.  Dec.  731;  Harrison  v.  Jackson,  7  Term 
Rep.  207;  Cooper  v.  Rankin,  5  Binn.  613;  Gordon  v.  Bulkley,  14  Serg. 
&  R.  331;  Hunter  v.  Parker,  7  Mees.  &  W.  322.  In  Hi'jblewliite  v.  Mc- 
Morine,  6  Mees.  &  W.  200,  215,  the  instrument  was  executed  by  the 
grantor,  but  contained  a  blank  for  the  name  of  the  grantee,  whose  name 
was  alterward  inserted  by  an  agent  appointed  by  parol.  The  instrument 
was  held  void  because  the  appointment  was  not  made  by  deed.  It  ia 
held,  however,  in  some  courts,  that  a  subsequent  parol  ratification  would 
make  a  deed  effective,  executed  in  blank  and  filled  up  by  the  agent.  See 
Skinner  V.  Dayton,  19  Johns.  513;  10  Am.  Dec.  286;  Cady  v.  Shepherd, 
11  Pick.  410;  22  Am.  Dec.  379;  Gram  v.  Seton,  1  Hall,  262;  Story  on 
Partnership, §  122,  n. 

*  Jansen  v.  McCahill,  22  Cal.  563;  83  Am.  Dec.  84;  Videau  v.  Griffin, 
21  Cal.  389;  Frost  v.  Deering,  21  Me.  156;  Burns  v.  Lynde,  6  Allen,  309; 
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§  233.  Reason  for  this  rule. — This  rule  is  placed 
upon  the  ground  that  the  act  of  signing  and  sealing  is  to 
be  deemed  as  much  his  personal  act  as  if  he  held  the 
pen  and  his  hand  was  guided  by  another.  In  a  case  in 
Massachusetts,  the  grantor  gave  her  assent  to  lier  daugh- 
ter's signing  for  her  by  a  nod.  The  daughter  signed  the 
deed,  "Polly  Gwinn,  by  Mary  G.  Gardner."  Chief  Jus- 
tice Shaw,  who  delivered  the  opinion  of  the  court,  said: 
"The  name  being  written  by  another  hand,  in  the  presence 
of  the  grantor,  and  at  her  request,  is  her  act.  The  dis- 
posing capacity,  the  act  of  mind,  which  are  the  essential 
and  efficient  ingredients  of  the  deed,  are  hers,  and  she 
merely  uses  the  hands  of  another,  through  incapacity  or 
weakness,  instead  of  her  own,  to  do  the  physical  act  of 
making  a  written  sign.  To  hold  otherwise  would  be  to 
decide  that  a  person  having  a  full  mind  and  clear  capacity, 
but  through  physical  inability  incapable  of  making  a 
mark,  could  never  make  a  conveyance  or  execute  a  deed; 
for  the  same  incapacity  to  sign  and  seal  the  principal 
deed  would  prevent  her  from  executing  a  letter  of  attorney 
under  seal."^ 

Goodell  V.  Bates,  14  R.  I.  65 ;  Ball  v.  Dunsterville,  4  Term  Rep.  313 ; 
Pierce  v.  Hakes,  23  Pa.  St.  231 ;  :Miitual  etc.  Ins.  Co.  v.  Brown,  SO  N.  J. 
Eq.  193;  Gardner  v.  Gardner,  5  Gush.  483;  52  Am.  Dec.  740;  Kint:  v- 
Longnor,  4  Barn.  &  Adol.  (347;  Lovejoy  v.  Richardson,  68  Me.  386; 
Lord  Lovelace's  case,  Jones,  W.  268;  Conlan  v.  Grace,  36  Minn.  276; 
30  N.  W.  Rep.  880;  Harris  v.  Harris,  59  Cal.  620;  Reinhart  v.  Miller,  22 
Ga.  402;  68  Am.  Dec.  506;  Schmitt  v.  Schmitt,  31  Minn.  106;  Devereux 
V.  McMahon,  108  N.  C.  134;  Nye  v.  Dowry,  82  Ind.  316;  Cushman  v. 
Wooster,  45  N.  H.  410;  Bird  d.  Decker,  64  Me.  550;  Lewis  v.  Watson,  98 
Ala.  479 ;  39  Am.  St.  Rep.  82;  Rockford  R.  I.  &  St.  L.  R.  Go.  v.  Shunick, 
65  111.  223;  Bartlett  v.  Drake,  100  Mass.  174;  97  Am.  Dec.  92;  1  Am. 
Rep.  101. 

1  Gardner  v.  Gardner,  5  Cush.  483;  52  Am.  Dec.  740;  Irvin  v.  Thomp- 
son, 4  Bibb,  295.  A  letter  authorizing  the  sale  of  land  had  been  signed 
with  the  name  of  a  party,  at  her  request,  by  another  person,  and  it  was 
Bought  to  enforce  a  contract  for  the  sale  of  that  land  made  by  the  attor- 
ney appointed  by  that  letter.  The  court  held  that  the  power  was  suffi- 
cient, though  the  principal  did  not  actually  sign,  saying  :  "  To  construe 
the  statute  to  require  an  authority  to  make  a  contract  for  the  sale  of  land 
to  be  in  writing  and  signed  by  the  party  giving  such  authority,  would  in 
effect  prevent  any  person  who  is  unable  to  write  from  making  a  binding 
contract.  Such  an  effect  cannot  be  presumed  to  have  beeu  within  the 
intent  of  the  legislature  to  produce  by  the  statute." 
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§  234.  Opposition  to  this  rule. — This  doctrine,  how- 
ever, has  not  been  universally  acquiesced  in.  In  a  case 
in  South  Carolina,  it  was  said  that,  as  the  statute  relating 
to  the  execution  of  wills  permitted  a  signature  by  the  tes- 
tator, or  "by  some  other  person  in  his  presence,  or  by  his 
express  direction,"  and  the  statute  applying  to  convey- 
ances did  not  contain  this  alternative,  it  showed  that  it 
was  not  the  intention  of  the  legislature  to  permit  an  exe- 
cution of  a  deed  in  this  manner.^  Mr.  Browne,  also,  in  his 
treatise  on  the  Statute  of  Frauds,  dissents  from  the  view 
that  a  signature  in  the  presence  of  tlie  grantor  is  good, 
but  admits  the  rule  to  be  as  stated  in  the  text.  He  says: 
"Upon  the  whole,  however,  the  drift  of  judicial  opinion 
is  so  strong  in  the  direction  given  to  the  law  by  Gardner 
ner  v.  Gardner,^  that  it  must  now  apparently  be  consid- 
ered settled  that  a  conveyance  of  an  estate  in  land  is  well 
signed,  as  the  conveyance  of  the  principal  under  the  stat- 
ute, if  the  grantor's  name  be  affixed  by  another  in  the 
grantor's  presence,  and  by  his  oral  direction,  whether 
there  be  any  physical  incapacity  on  his  part  or  not.  The 
cases  are  to  be  supported,  it  seems,  only  on  the  ground 
that  such  an  execution  is  to  be  regarded  not  at  all  as  an 
execution  by  attorney  (for  which  the  statute  requires  a 
written  authority),  but  as  an  execution  by  the  principal 
in  a  manner  sufficient  at  common  law,  and  not  controlled 
by  the  language  of  the  statute."^ 

^  Wallace  v.  McCullough,  1  Rich.  Eq.  426.  And  see  Rockford  etc. 
R.  R.  Co.  V.  Shiinick,  65  111.  223. 

»  5  Cush.  483;  52  Am.  Dec.  740. 

»  Browne  Stat.  Frauds  (4th  ed.)  §  12  h.  In  Mutual  Ben.  Life  Ins.  Co. 
V.  Brown,  30  N.  J.  Eq.  (3  Stewart),  193,  the  Vice-Chancellor  says  (p. 
203) :  "  A  person  pliysically  unable,  or  too  illiterate,  to  write  his  name, 
may  sign  by  making  a  cross,  a  straight  or  a  crooked  line,  a  dot,  or  any 
other  symbol.  Simply  making  a  mark  by  bringing  the  pen  in  contact 
with  the  pai)er  is  sufficient.  The  right  to  sign  in  any  of  these  mode^,  can- 
not, in  principle,  depend  wholly  upon  the  question  of  caj)acity.  I  do  not 
believe  the  legishiture  intended  to  give  any  such  extraordinary  virtue  to 
the  mere  physical  act  of  touching  a  pen  to  paper  as  to  mean  that  a  deed 
should  be  valid  if  it  was  done,  t)Ut  invalid  if  it  was  not  done,  though  the 
grantor  adopted  the  signature  made  for  him  by  a  delivery  of  the  deed, 
and  an  accex^tance  of  tlie  consideration.    The  essential  ingredient  of  the 
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§  235.  Absence  of  grantor. — If  the  deed  is  to  be 
made  in  the  grantor's  absence,  the  authority  to  execute  it 
must  be  conferred  by  an  instrument  in  writing.'  But  it 
has  been  held  that  a  person  recognizes  and  adopts  a  sig- 
nature as  his  own,  made  to  a  deed  by  his  wife  in  liis  ab- 
sence, by  acknowledging  tlie  deed  before  an  officer.^  Al- 
though the  grantor's  name  may  be  signed  to  the  deed 
without  his  authority,  his  subsequent  acknowledgment  of 
the  deed  will  make  it  effectual  against  him.^ 

§  236.  Holding-  top  of  pen. — As  the  principle  that  as 
a  signature  is  sufficient  if  made  by  another  in  the  grant- 
or's presence  at  his  request  is  established,  it  is  apparent 
that  the  proposition  that  if  the  grantor  holds  the  top  of 
the  pen  while  another  is  writing  his  signature  for  him, 
the  grantor  is  bound,  is  still  more  clear  and  undisputed.* 

§  237.  Signature  by  mark. — A  signature  by  mark  is 
sufficient  though  the  party  be  able  to  write.  "The  grant- 
or's adoption  of  a  signature  by  affixing  his  mark  thereto, 
the  deed  being  in  other  respects  regular,  is  as  effective  to 
transfer  the  estate  as  if  his  name  had  been  written  thereon 
in  full  by  himself."  ^  In  a  case  where  a  party  had  put 
his  mark  to  a  will,  evidence  was  given  to  prove  that  he 
could  write,  but  it  was  held  that  that  fact  was  immaterial 

transaction,  in  the  language  of  Chief  Justice  Shaw,  is  the  disposing  pur- 
pose, an  intention,  by  act  done  or  directed,  to  divest  himself  of  title  and 
pass  it  to  the  grantee.  If  this  is  the  purpose  of  the  grantor's  mind,  the 
deed  is  his,  tliough  tiis  name  be  traced  by  the  hand  of  another." 

1  McMurtry  v.  Brown,  6  Neb.  368. 

>  Bartlett  v.  Drake.  100  Mass.  174;  97  Am.  Dec.  92;  1  Am.  Rep.  101 ; 
Greenfield  l>ank  v.  Crafts,  4  Allen,  447.  Tliere  may  be  a  parol  ratifica- 
tion of  an  unauthorized  execution  of  a  deed  of  a  partnership  or  of  an  indi- 
vidual: Holbrook  v.  Chamberlin,  116  Mass.  155;  17  Am.  Rep.  146.  One 
who  has  adopted  the  signature  made  by  another  is  estopped  to  deny  that 
it  is  his  signature:  Clough  v.  Clough,  73  Me.  487;  40  Am.  Rep.  386.  See, 
also,  Nye  v.  Lowry,  82  Ind.  31*5. 

»  O'Donnell  v.  Kelliher,  62  111.  App.  641. 

*  Harris  v.  Harris,  59  Cal.  620;  Johnson  v.  Davis,  95  Ala.  293;  Mash 
V.  Daniel  (Ala.  Feb.  4,  1895)  18  So.  Rep.  8. 

^  Truman  v.  Love,  14  Ohio  St.  144,  154,  per  Peek,  C.  J.;  Devoreus  v. 
McMahon,  108  N.  C.  134;  Maokay  v.  Easton,  19  Wall.  619. 
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and  the  will  was  sufficiently  signed.*  Where  a  signature 
is  made  by  mark,  and  the  statute  does  not  require  the 
person  writing  the  name  of  the  grantor  to  write  his  own 
name  as  a  witness,  it  should  seem  that  no  attestation  is 
necessary.  This  is  the  rule  with  reference  to  promissory 
notes." 

§  237  a.  Grantor's  name  written  by  grantee. — Any- 
one may  write  the  grantor's  name  if  the  latter  makes  his 
mark.  The  mark  constitutes  his  signature,  and  his  name 
may  be  written  by  the  grantee.'  "It  is  immmaterial," 
said  Mr.  Justice  McClellan,  "by  whom  the  name  is 
written;  it  cannot  be  written  by  the  grantor,  nor,  stand- 
ing alone,  could  it  be  the  signature  of  the  grantor.  His 
signature  is  his  mark,  and  the  requirements  of  law  are 
fully  satisfied,  if,  finding  his  name  subscribed  to  an  in- 
strument,  he  set  his  mark  near  it.  The  sole  purpose  of 
the  name  being  there  at  all  is  by  way  of  identifying  and 
individualizing  the  mark;  and  this  purpose  can  be  as  fully 
subserved  when  the  name  is  written,  as  is  by  no  means  un- 
usual in  practice,  by  the  other  party  to  the  contract,  as  by 

'  Baker  v.  Dening,  4  Ad.  &  E.  94.  Coleridge,  J.,  said:  "I  should  be 
sorry  if  our  decision  were  to  lead  to  the  practice  of  substituting  a  mark 
for  a  name,  for  this  might  give  much  opportunity  for  fraud.  But  here 
we  are  on  the  question  of  law  whether,  if  a  party  make  his  mark,  that  be 
a  signature,  although  he  could  have  written  his  name.  How  can  we  say 
that  it  is  not,  when  we  look  at  the  statute  and  find  what  is  admitted  in 
argument?  The  statute  has  only  the  word  "signed,"  and  it  is  admitted 
that  in  some  cases  this  is  satisfied  by  a  mark.  When  I  consider  the  in- 
convenience which  would  result  from  inquiring  in  all  cases  whether  the 
party  who  has  made  a  mark  could  write  at  all,  or  could  write  at  the  par- 
ticular time,  I  think  it  would  be  wrong  to  raise  a  doubt  by  granting  the 
rule." 

'^  Hilborn  v.  Alford,  22  Cal.  482;  George  v.  Surrey,  Moody  &  M.  516; 
Shank  v.  Butsch,  28  Ind.  19;  Willoughby  v.  Moulton,  47  N.  H.  205. 
Judge  Story,  in  his  treatise  on  Promissory  Notes,  section  11,  says:  "The 
signature  must  he  in  the  handwriting  of  the  party  executing  it,  or  if  it 
be  by  the  mark  of  the  maker,  that  mark  must  be  verified  by  the  hand- 
writing or  attestation  of  some  person  who  acts  for  the  marksman  or  at- 
tests it  at  his  request."  But  he  is  not  borne  out  in  the  statement  by 
authority:  See  Devereux  v.  McMahon,  108  N.  C.  134;  Sellers  v.  Sellers, 
98  N.  C.  13. 

»  Johnson  v.  Davis,  95  Ala.  293. 
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a  stranger;  the  act  of  either  in  so  doing  being  as  purely 
clerical  as  writing  the  body  of  the  paper."'  Where  a 
mortgage  is  made  to  a  firm  and  the  mortgagor,  being  un- 
able to  write,  a  member  of  the  firm  writes  the  mortgagor's 
name,  and  when  his  mark  was  being  made  by  such  mem- 
ber of  the  firm,  the  mortgagor  holds  the  top  of  the  pen, 
the  making  of  the  mark  with  the  intention  on  the  part  of 
the  mortgagor  to  execute  the  instrument  is  his  act  and 
constitutes  his  signature  to  the  instrument.^  It  was  said 
in  one  case  that  a  promisee  cannot  become  the  agent  of 
the  promisor,  and  that  where  a  note  or  other  written  con- 
tract is  signed  by  the  maker  by  mark  only,  his  name 
being  written  for  him  by  the  payee,  the  instrument  is  not 
validly  executed.^  But  in  a  later  case  in  the  same  State 
it  was  held  that  the  authorities  cited  in  the  case  men- 
tioned all  referred  to  instances  where  the  obldgee  had- 
acted  as  the  agent  of  the  obligor  in  the  execution  of  the 
instrument,  and  the  latter  was  able  to  write.^  A  mark 
may  be  of  such  a  cliaracter  that  its  genuineness  can  be 
as  easily  proven  as  that  of  a  signature.^  The  law  favors 
those  who  are  illiterate,  and  will  try  to  ascertain  and 
effectuate  their  true  intent  by  a  liberal  application  of  all 
technical  rules.*' 

§  23S.  Attestation  by  witness.  —  Tn  several  of  the 
States  signature  is  defined  as  including  a  mark,  "when 
the  person  cannot  write,  his  name  being  written  near  it 
and  witnessed  by  a  person  who  writes  his  own  name  as  a 
witness."  The  question  as  to  whether  it  is  essential  that 
the  witness  should  also  write  his  name  to  insure  the  due 
execution  of  the  deed  has  not  directly  arisen  or  been 
authoritatively  decided  in  any  case  that  has  come  within 

*  Johnson  v.  Davis,  95  Ala.  293. 
"  Mash  V.  Daniel,  105  Ala.  393. 

»  Carlisle  v.  Campbell,  76  Ala.  247. 

*  Johnson  v.  Davis,  95  Ala.  293. 

*  Devereux  v.  McMahon,  lOS  N.  C.  134;  State  v.  Byrd,  93  X.  C.  624; 
Tatom  V.  White,  95  N.  C.  453. 

*  Devereux  v.  McMahon,  supra. 

Deeds,  Vol.  I. —  17 
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our  observation.  In  Alabama,  the  court,  referring  to 
this  provision  of  the  statute,  saj^s:  "A  subscription  or 
signature  to  any  instrument  by  mark  at  common  law  is 
sufficient;  and  if  it  is  not  an  instrument  the  execution  of 
which  must  be  attested  by  a  witness  or  witnesses,  the 
absence  of  an  attestation  would  not  detract  from  its  suf- 
ficiency, though  proof  of  execution,  when  it  becomes 
necessary  to  prove  it,  is  thereby  rendered  more  difficult.' 
The  statutory  provision  we  are  considering  does  not  nega- 
tive expressly  the  validity  of  instruments  signed  or  sub- 
scribed by  mark,  and  not  attested;  yet,  as  it  introduces  a 
new  rule  in  reference  to  subscriptions  or  signatures,  we 
think  it  must  be  construed  as  implying  a  negative  of  the 
sufficiency  of  unattested  signatures  or  subscriptions  by 
mark  of  all  instruments  falling  within  its  purview.  When 
.a  statute  limits  a  thing  to  be  done  in  a  particular  manner, 
it  includes  in  itself  a  negative,  and  the  negative  is  that  it 
shall  not  be  done  otherwise.  The  limitation  exists  when- 
ever the  statute  j^rescribes  the  particular  manner  in  which 
the  thing  must  be  done."  ^ 

§  2.'?0.     Comments. — The  case  cited,  however,  was  one 
involving  the  validity  of  a  mortgage  of  personal  property. 

'  Citing  Baker  V.  Dening,  8  Ad.  &  E.  94;  3  Wash.  Real  Prop.  244; 
Wimberly  v.  Dallas,  52  Ala.  196;  Bailey  v.  Bailey,  35  Ala.  687. 

»  Bickley  v.  Keenan,  60  Ala.  293,  295,  per  Brickell,  0.  J.  It  is  held 
that  where  all  of  the  will,  including  the  name  of  the  testatrix,  is  written 
by  a  subscribing  witness,  and  the  will  is  signed  by  a  mark  made  by  the 
testatrix,  without  the  repetition  of  the  name  in  immediate  connection 
with  the  mark,  the  mark  is  a  sufficient  signature:  In  re  Guilfoyle,  96 
Cal.  598.  Where  a  witness  to  a  will  subscribes  the  name  of  the  testator 
made  in  his  presence  and  at  his  request,  although  he  omits  to  write  his 
own  name  near  by  as  a  witness  to  the  signature  of  the  testator,  still  it  is 
a  sufficient  execution  of  the  will :  Estate  of  Langan,  74  Cal.  353.  But  it 
is  lield  also  tliat  a  person  who  signs  a  testator's  name  to  a  will  must  sub- 
scribe his  own  name  as  a  witness,  and  state  that  he  subscribed  the  tes- 
tator's name  at  his  request:  McGee  v.  Porter,  14  Mo.  611;  55  Am.  Dec. 
129 ;  St.  Louis  Hospital  Assn.  v.  Williams,  19  Mo.  609 ;  Northcut  v.  North- 
cut,  20  Mo.  266;  Simpson  v.  Simpson,  27  Mo.  288;  Oatlctt  v.  Catlett,  55 
Mo.  341.  See,  also,  Asay  v.  Hoover,  5  Pa.  St.  21;  45  Am.  Dec.  713; 
Grabill  v.  Barr,  5  Pa.  St.  444 ;  47  Am.  Dec.  418;  Greenough  v.  Greenough, 
11  Pa.  St.  489 ;  51  Am.  Dec.  567. 
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As  the  court  held  that  a  mortgage  of  personal  property 
was  good  whether  contained  in  writing  or  not,  its  remarks 
cannot  be  received  as  authority.  If  this  conclusion  be 
the  proper  one,  and  it  is  difficult  to  see  how  any  otlier  can 
be  reached  if  effect  be  given  to  the  language  of  the  statute, 
it  would  follow  that  if  the  person  had  not  made  his  mark, 
the  execution  would  be  perfect  for  the  reasons  given  in  a 
preceding  section.  The  distinction,  however,  may  be 
placed  on  the  ground  that  where  the  grantor  requests  an- 
other to  write  his  name,  and  it  is  done  in  the  grantor's 
presence,  it  is  the  grantor's  act;  while,  in  the  other  case, 
the  attestation  of  a  subscribing  witness  is  an  essential 
element  of  a  proper  signature  when  it  is  made  under  the 
conditions  specified  in  the  statute. 

§  240.  Variance  in  names. — If  a  person  is  designated 
by  his  proper  name  in  the  body  of  the  deed  and  in  the 
certificate  of  acknowledgment,  the  deed  is  not  invalidated 
by  the  fact  that  he  signs  it  by  a  wrong  name.^  The  iden- 
tity of  the  person  in  such  a  case  should  be  proved  before 
the  deed  is  admitted  in  evidence."  Where  the  signature 
is  a  forgery  no  title  passes,  and  notice  of  the  forgery  is 
not  necessary  to  make  tlie  deed  a  nullity.^  If  there  are 
two  grantors  in  a  deed,  one  of  whom  acts  as  the  attorney 
in  fact  for  the  other,  such  attorney  must  sign  his  name 
twice,  once  as  attorney  in  fact  for  the  grantor  for  whom 
he  acts,  and  once  for  himself.  One  signature  and  a  second 
seal  is  not  equivalent  in  a  case  of  this  character  to  a  second 
subscription.*     A  forged  deed  is  void,  and  its  registration 

1  Middleton  v.  Findla,  25  Cal.  76.  For  a  fuller  discussion  of  this  sub- 
ject, see  section  183,  ante,  and  notes. 

="  Tustin  V.  Faught,  23  Cal.  237. 

'  Cole  V.  Long,  44  Ga.  579.  If  a  party  signs  a  deed  under  the  belief 
that  it  is  a  duplicate  copy  of  a  lease,  when  a  duplicate  copy  is  to  be 
signed,  and  both  instruments  were  placed  before  him,  the  deed  is  a  for- 
gery and  no  title  passes :  McGinn  v.  Tobey,  62  Mich.  252 ;  4  Am.  St.  Kep. 
848. 

*  Meagher  v.  Thompson,  49  Cal.  189.  In  this  case  the  question  was 
whether  the  husbiuid  had  given  his  consent  to  the  wife's  conveyance,  as 
required  by  the  statute  in  lorce  at  the  time  the  deed  was  executed.     She 
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cannot  affect  the  owner's  title.^  A  party  is  not  estopped 
from  asserting  that  a  deed  is  forged  because  it  has  been  of 
record  for  years  with  his  knowledge.^  Where  it  is  claimed 
that  a  deed  has  been  forged,  tlie  subsequent  conduct  of 
the  grantor,  w^iether  he  made  any  claim  to  the  property, 
paid  taxes,  or  performed  any  act  indicating  ownership, 
may  be  considered.^ 

§  241.  Deed  inter  partes. — If  one  of  the  conditions  of 
a  deed  is  that  a  certain  number  of  persons  shall  sign  it, 
and  the  deed  is  not  signed  by  all,  it  is  inoperative.  Thus, 
several  tenants  in  common  were  named  as  parties  to  a 
deed  of  partition,  by  which  each  party  conveyed  his 
interest  in  the  land  held  in  common  to  the  others,  in 
consideration  of  a  deed  to  him  of  a  certain  designated 

Binned  his  name  to  it,  adding  the  words,  "by  his  attorney  in  fact,"  and 
then  signed  her  own,  but  only  once.  The  decision,  however,  was  based 
for  the  most  part  upon  the  proposition  that  the  husband  was  compelled 
to  sign  the  deed  himself,  and  could  not  delegate  the  power  to  another. 
Said  the  court:  "Assuming  that  the  purpose  of  the  statute  was  the  pro- 
tection of  the  wife,  this  protection  can  be  made  effectual  only  by  requiring 
the  husband  to  exercise  his  judgment  in  respect  to  each  transaction  of  the 
wife  with  respect  to  her  real  estate.  No  sale  shall  be  valid  unless  con- 
sented to  by  the  husband.  The  signing  of  the  instrument  in  writing  by 
the  huf-band  is  made  evidence  of  his  assent  to  the  sale,  as  well  as  to  the 
conveyance,  but  the  power  of  attorney  which  purports  to  authorize  the 
wife  in  advance  to  make  any  sale,  *  for  such  sum  or  price,  and  on  such 
terms '  as  she  might  deem  proper,  cannot  be  made  to  operate  as  an  ab- 
dication by  the  husband  of  that  discretion  which  he  was  bound  to  exer- 
cise. The  duty  imposed  by  law  on  the  husband  required  the  employment 
of  a  discretion  which  he  could  not  delegate ;  which  he  was  compelled  to 
exercise  himself,  and  in  a  particular  manner,  the  mode  entering  into 
and  forming  part  of  his  obligation.  '  He  must  not  only  assent  in  fact, 
V)ut  he  must  manifest  his  assent  by  his  signature  to  the  instrument  in 
writing.  The  statute  has,  in  effect,  prescribed  that  the  only  evidence 
competent  to  prove  his  assent  is  his  signature,  which  must  appear  on 
the  face  of  the  instrument' :  Dow  v.  G.  &  C.  M.  Co.,  31  Cal.  629." 

1  Haigbt  V.  Vallett,  89  Cal.  245;  23  Am.  St.  Rep.  465. 

*  Meley  v.  Collins,  41  Cal.  663;  10  Am.  Rep.  279. 

»  Haight  V.  Vallett,  89  Cal.  245;  23  Am.  St.  Rep.  465.  Where  an  in- 
etrument  purports  to  be  the  deed  of  a  woman  and  her  former  husband, 
and  is  shown  to  have  Vjeen  executed  by  the  husl)and,  it  is  admissible  in 
evidence  as  the  husband's  deed  in  favor  of  one  who  claims  title  under  it, 
though  it  is  a  forgery  as  to  the  woman :  Murphy  v.  Reynaud,  2  Tex.  Civ. 
App.  470 ;  21  S.  W.  Rep.  991. 


261  THE    SIGNATURE.  §  241 

portion.  All  tlie  parties  named  in  the  deed  did  not  sign 
it,  and  the  deed  was  therefore  held  to  be  inoperative,  and 
the  partition  attempted  to  be  made  by  it  void.'  But 
whether  a  deed  intended  to  be  signed  by  several,  but  not 
signed  by  all,  is  to  be  considered  as  the  deed  of  those 
who  do  sign  it,  must  be  determined  by  the  intention  of 
the  parties,  whether  those  signing  it  intended  it  as  an 
escrow  only  until  signed  by  the  others,  or  executed  it  as 
their  deed.' 

1  Emeric  v.  Alvarado,  64  Cal.  529,  and  cases  cited. 
»  Haskins  v.  Lombard,  16  Me.  140;  33  Am.  Dec.  645. 
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§  242.  History  of  the  use  of  seals. 
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^  244.  Seal  stamped  upon  paper. 

^  245.  Seal  essential  at  common  law. 

§  246.  In  equity. 

§  247.  Seal  required  unless  dispensed  with  by  statute. 

§  248.  Abolition  of  distinction  between  sealed  and  unsealed  instruments. 

§  249.  Effect  of  these  statutes. 

§  249  a.  Such  statutes  not  retroactive.  * 

§  250.  Use  of  scrolls. 

§  251.  Rule  in  Delaware,  Indiana,  Iowa,  Louisiana,  Missouri,  and  Vir- 
ginia. 

§  252.  In  Mississippi. 

§  253.  In  Tennessee. 

§  254.  Several  persons  may  bind  themselves  by  one  seal. 

§  242.  History  of  the  use  of  seals. — It  would  be  al- 
most impossible  to  trace  the  history  of  seals  back  to  the 
time  when  they  were  first  employed.  We  have  instances 
in  very  remote  antiquity  where  seals  were  used  in  the 
place  of  signatures  for  the  purpose  of  giving  effect  and 
authenticity  to  acts.  We  find  the  recognition  of  seals  at 
an  early  day  in  this  sentence  from  Ahasuerus  to  Esther, 
the  queen:  "Write  ye  also  for  the  Jews  as  it  liketh  you  in 
the  king's  name,  and  seal  it  with  the  king's  ring;  for 
the  writing  which  is  written  in  the  king's  name  and 
sealed  with  the  king's  seal  may  no  man  reverse."^  And 
again  it  is  said  that  Jezebel,  wife  of  Aliab,  king  of 
Samaria,  "wrote  letters  and  sealed  them  with  his  seal."^ 

'  Bible,  Esther,  ch.  8,  v.  8. 

'  Bible,  1  Kings,  ch.  21,  v.  8.  Another  illustration  occurs  in  the  Book 
of  Jeremiah:  "And  I  bought  the  field  of  Hanameel,  and  weighed  him 
the  money,  even  seventeen  shekels  of  silver.  And  I  subscribed  the  evi- 
dence, and  sealed  it,  and  took  witnesses,  and  weighed  him  the  money  in 

(262; 
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The  use  of  seals  was  common  in  the  civil  law,  and  they 
were  especially  required  in  the  attestation  of  testaments. 
The  extent  to  which  the  use  of  seals  prevailed  among  the 
early  Saxons  is  thus  stated  by  Blackstone:  "But  in  the  times 
of  our  Saxon  ancestors  they  were  not  much  in  use  in  Eng- 
land. For  though  Sir  Edward  Coke  relies  on  an  instance 
of  King  Edwin's  making  use  of  a  seal  about  an  hundred 
years  before  the  conquest,  yet  it  does  not  follow  that  this 
was  the  usage  among  the  whole  nation,  and  perhaps  the 
charter  he  mentions  may  be  of  doubtful  authority,  from 
this  very  circumstance  of  being  sealed,  since  we  are  as- 
sured by  all  our  ancient  historians  that  sealing  was  not 
then  in  common  use.  The  method  of  the  Saxons  was  for 
such  as  could  write  to  subscribe  their  names,  and  whether 
they  could  write  or  not,  to  affix  the  sign  of  the  cross, 
which  custom  our  illiterate  vulgar  do,  for  the  most  part, 
to  this  day  keep  up,  by  signing  a  cross  for  their  mark, 
when  unable  to  write  their  names.  And  indeed  this  in- 
ability to  write,  and  therefore  making  across  in  its  stead, 
is  honestly  avowed  by  Cerdwalla,  a  Saxon  king,  at  the 
end  of  one  of  his  charters.  In  like  manner,  and  for  the 
same  unsurmountable  reason,  the  Normans,  a  brave  but 
illiterate  nation,  at  their  first  settlement  of  France,  used 
the  practice  of  sealing  only,  without  writing  their  names, 
which  custom  continued  when  learning  made  its  way 
among  them,  though  the  reason  for  doing  it  had  ceased. 
And  hence,  the  charter  of  Edward  the  Confessor  to 
Westminster  Abbey,  himself  being  brought  up  in  Nor- 
mandy, was  witnessed  only  by  his  seal,  and  is  generally 
thought  to  be  the  oldest  sealed  charter  of  any  authen- 
ticity in  England.  At  the  conquest,  the  Norman  lords 
brought  over  into  this  kingdom  their  own  fashions,  and 
introduced  waxen  seals  only,  instead  of  the  English 
method  of  writing  their  names,  and  signing  with  the 
seal  of  the  cross.     And   in  the  reign  of  Edward  I.,  every 

the  balances.     And  I  took  the  evidence  of  the  purchase,  both  that  which 
was  sealed  according  to  the  law  and  the  custom,  and  also  that  which 
was  open"  :    Ch.  32. 
^  2  Blackst.  Com.  305;  4  Kent's  Com.  453. 
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freeman,  and  even  such  of  the  more  substantial  villeins 
as  were  fit  to  be  put  upon  juries,  had  their  distinct  par- 
ticular seals.  The  impressions  of  these  seals  were  some- 
times a  knight  on  horseback,  sometimes  other  devices; 
but  coats  of  arms  were  not  introduced  into  seals,  nor  in- 
deed into  any  other  use,  till  about  the  reign  of  Richard 
the  First,  who   brought  them  from  the    crusade  in  the 

holy    land This    neglect  of    signing    and    resting 

only  upon  the  authenticity  of  seals  remained  very  long 
among  us,  for  it  was  held  in  all  our  books  that  sealing 
alone  was  sufficient  to  authenticate  a  deed;  and  so  the 
common  form  of  attesting  deeds  sealed  and  delivered,  con- 
tinues to  this  day."  * 

^  2  Blackst.  Com.  305.  "And  because  we  are  about  sealing  and  sign- 
ing of  deeds,  it  shall  not  be  much  amiss  here  to  show  you,  for  antiquity's 
salce,  the  manner  of  signing  and  subscribing  deeds  in  our  ancestors,  the 
Saxons'  time,  a  fashion  differing  from  that  we  use  now  in  this,  that  they 
to  their  deeds  subscribed  their  names  (commonly  adding  the  sign  of  the 
cross),  and  in  the  end  did  set  down  a  great  number  of  witnesses,  not 
using  at  that  time  any  kind  of  seal.  And  we  at  this  day,  for  more  surety 
botla  subscribe  our  names,  though  that  be  not  very  necessary,  and  put  to 
our  seals,  and  use  the  help  of  witnesses  besides.  That  the  former  fashion 
continued  absolute  until  the  time  of  the  conquest  by  tiie  Normans,  whose 
manners  by  little  and  little  at  the  length  prevailed  amongst  us.  For  the 
first  sealed  charter  in  England  is  thought  to  be  that  of  Edward  the  Con- 
fessor to  the  Abbey  of  Westminster,  who,  being  educated  in  Normandy, 
brought  into  the  realm  that  and  some  other  of  their  fashions  with  him. 
And  after  the  coming  of  William  the  Conqueror,  the  Normans,  liking 
their  own  country  custom  (as  naturally  all  nations  do),  rejected  the  man- 
ner that  they  found  here,  and  retained  their  own,  as  Ingulphus,  the  Ab- 
bot of  Croiland,  who  came  in  with  the  conquest,  witnesses,  saying:  'The 
Normans  do  change  the  making  of  writings  (which  were  wont  to  be 
firmed  in  England  with  crosses  of  gold,  and  other  holy  signs)  into  an 
impression  of  wax,  and  reject  also  the  manner  of  the  English  writing.' 
Howbeit  this  was  not  done  all  at  once,  but  it  increased  and  came  forward 
by  certain  degrees,  so  that  first  and  for  a  season  the  king  only,  or  a  few 
other  of  the  nobility,  used  to  seal ;  then  the  noblemen  for  the  most  part, 
and  none  other,  which  thing  a  man  may  see  in  the  history  of  Battle 
Abbey,  where  Richard  Lucie,  Chief  Justice  of  England,  in  the  time  of 
King  Henry  II,  is  reported  to  have  blamed  a  mean  subject,  for  that  he 
used  a  private  seal,  whereas  that  pertained  (as  he  said)  to  tlie  king  and 
nobility  only"  :  Termes  de  la  Ley,  149.  Mr.  Layard,  in  his  "Discoveries 
in  the  Ruins  of  Ninock  and  Babylon,  part  i.,  p.  153,  gives  some  instances 
of  ancient  seals.  He  says:  "Other  corroborative  evidence,  as  to  the 
identity  of  the  king  who  built  the  palace  of  Kouyunjik  with  Sennacherib, 
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§  243.  Definition.— One  of  the  definitions  given  of  a 
seal  is,  "an  impression  upon  wax,  wafer,  or  some  other 
tenacious  substance  capable  of  being  impressed."  ^  Lord 
Coke  defined  a  seal  as  wax  with  an  impression.  "It  is 
required,"  he  says,  "that  the  deed,  charter,  or  writing 
must  be  sealed,  that  is,  have  some  impression  upon  the 
wax;  for  sig ilium  est  cera  impressa,  quia  cera  sine  impres- 
sione  non  est  sigillum,  and  no  deed,  charter,  or  writing  can 
have  the  force  of  a  deed  without  a  seal."^  But  it  is  not 
requisite,  it  has  been  held  in  some  of  the  States,  that  the 
impression  to  constitute  a  good  seal  should  be  apparent.' 
A.  piece  of  paper  attached  to  an  instrument  with  mucilage 
is  good  as  a  common-law  seal.'*  So  a  piece  of  colored 
paper  which  has  been  affixed  as  a  seal,  but  which  bears  no 
impression,  has  been  held  good  as  a  seal.^ 

is  scarcely  less  remarkable.  In  a  chamber  or  passage  in  the  southwest 
corner  of  this  edifice  were  found  a  large  number  of  pieces  of  fine  clay, 
bearing  the  impressions  of  seals  which  there  is  no  doubt  had  been  affixed, 
like  modern  olticial  seals  of  wax,  to  documents  written  on  leather,  papy- 
rus, or  parchment." 

'■  Bouv.  Law  Diet.  tit.  Seal. 

»  3  Inst.  169.  See,  also,  Mill  Dam  Foundry  v.Hovey,  21  Pick.  417; 
Warren  V.  Lynch,  5  Johns.  239;  3  Caines,  362;  Beardsley  v.  Knight,  4 
Vt.  471;  Tusker  v.  Bartlett,  5  Cush.  359,  364;  Bradford  r.  Randall,  5 
Pick.  496.  Chancellor  Kent  says :  "  The  common  law  intended  by  a  seal 
an  impression  upon  wax  or  wafer  or  some  other  tenacious  substance 
capable  of  being  impressed:"  4  Kent's  Com.  452. 

=•  Hughes  V.  Debnam,  8  Jones  (N.  C.)  127;  Pease  v.Lawson,  33  Mo. 
35.  A  printed  seal  has  been  held  insufficient:  Richard  v.  Boiler,  6 
Daly,  460. 

»" Gillespie  v.  Brooks,  2  Redf.  349. 

*  Turner  v.  Field.  44  Mo.  .".82.  See  Pease  v.  Lawson,  33  Mo.  35.  The 
seal  was  described  in  the  bill  of  exceptions,  thus:  "It  appeared  on  in- 
spection that  there  was  no  scrawl  by  way  of  seal  made  with  pen  or 
pencil,  but  there  was  a  small  round  piece  of  paper  cut  into  scallops  on 
the  edges  attached  to  the  end  of  the  name,  the  usual  place  for  a  seal 
with  a  wafer,  but  no  impression  made  thereon." 

Dryden,  J.,  delivering  the  opinion  of  the  court,  said  with  reference  to 
the  sufficiency  of  the  seal:  "The  common-law  seal,  which  was  'an  im- 
pression upon  wax  or  wafer  or  some  otiier  tenacious  substance  capable 
of  being  impressed,'  has  become  well-nigh  obsolete  in  this  and  many 
other  States  of  the  Union,  the  statutory  '  scrawl  by  way  of  seal  '  having 
almost  entirely  superseded  it.  Yet  a  seal  of  the  one  or  the  other  sort  is 
still  requisite  (and  either  is  sufficient)  to  constitute  a  document  a  sealed 
instrument.     In  this  case  it  is  not  pretended  the  statutory  mode   was 


§  244  THE    SEAL.  266 

§  244.  Seal  stamped  upon  paper. — A  seal  stamped 
upon  paper  instead  of  upon  wax  or  wafer  has  been  held  suf- 
ficient. "  Formerly  wax  was  the  most  convenient,  and 
the  only  material  used  to  receive  and  retain  the  impres- 
sion of  a  seal.  Hence  it  was  said:  Sig ilium  est  cera  im- 
pressa,  quia  cera,  sine  impressione  non  est  sigillum.  But 
this  is  not  an  allegation  that  an  impression  without  wax 
is  not  a  seal.  And  for  this  reason  courts  have  held  that  an 
impression  made  on  wafers  or  other  adhesive  substance 
capable  of  receiving  an  impression,  will  come  within  the 
definition  of  cera  impressa.  If  then,  wax  be  construed  to 
be  merely  a  general  term  including  witliin  it  any  sub- 
stance capable  of  receiving  and  retaining  the  impression 
of  a  seal,  we  cannot  perceive  why  paper,  if  it  have  that 
capacity,  should  not  as  well  be  included  in  the  category. 
The  simple  and  powerful  machine  now  used  to  impress 
public  seals,  does  not  require  any  soft  or  adhesive  sub- 
stance to  receive  or  retain  their  impression.  The  impres- 
sion made  by  such  a  power  on  paper  is  as  well  defined  as 
durable,  and  less,  likely  to  be  destroyed  or  defaced  by 
vermin,  accident,  or  intention,  than  that  made  on  wax. 
It  is  the  seal  which  authenticates,  and  not  the  substance 
on  which  it  is  impressed;  and  where  the  court  can  recog- 
nize its  identity,  they  should  not  be  called  upon  to  analyze 
the  material  which  exhibits  it."  ^ 

adopted,  so  that  unless  what  was  done  comes  up  to  the  common-law 
standard,  the  letter  of  attorney  is  not  a  sealed  instrument  in  the  sense 
of  the  law.  Does  it  then  reach  this  standard?  The  point  of  the  ob- 
jection is  that  no  impression  was  made  on  the  wafer,  ami  so  although 
everything  else  had  happened  necessary  to  a  valid  sealing,  yet  the  want 
of  the  crowning  requisite  was  fatal.  Now,  as  in  the  days  of  the  greatest 
btrictness,  the  common  law  prescribed  no  particular  instrument 
with  which  to  make  the  impression,  nor  fixe  I  the  breadth  or  length  or 
depth  it  should  be  made ;  and  as  the  execution  of  this  paper  was  at- 
tended with  the  usual  circumstances  of  deliberation,  and  as  it  was  mani- 
festly intended  as  a  sealed  instrument,  and  as  the  scalloped  paper  when 
applied  to  the  wafer  and  caused  to  adhere  must  from  a  physical  neces- 
sity have  made  an  impression,  we  feel  warranted  for  the  effectuation  of 
the  clear  intentions  of  the  parties  in  regarding  the  scalloped  paper  a 
sufficient  instrument,  and  the  impression  made  by  it  to  cau^e  cohesion, 
a  sufficient  impression  to  comply  with  the  requirement  of  the  law." 
^  Mr.  Justice  Grier,  in  Pillow  v.  Roberts,  13  How.  473;  s.  c.  7  Eng. 
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§  245.  Seal  essential  at  common  law. — At  common 
law,  sealing  was  considered  indispensable  to  the  valid 
execution  of  a  deed'  which  was  intended  to  transfer  a  free- 
hold interest.^  Where  a  seal  of  some  character  is  required, 
an  instrument,  although  intended  to  operate  as  a  deed, 
and  purporting  on  its  face  to  be  under  seal,  is,  neverthe- 
less, not  a  deed  if  it  lacks  a  seal  or  a  scroll/  In  a  case  in 
Pennsylvania,  where  a  writing  was  not  actually  sealed, 
though  purporting  to  be  under  seal,  the  court,  speaking 

(12  Ark.)  822.  But  in  Bank  of  Rochester  v.  Gray,  2  Hill,  227,  it  was  held 
that  the  New  York  statute  authorizing  seals  of  courts  and  officers  to  be 
made  by  directly  impressing  the  paper,  had  no  extraterritorial  force,  and 
therefore  was  inapplicable  to  a  notarial  protest  of  another  State;  it  was 
also  held  that  at  common  law  a  seal  must  be  impressed  upon  wax,  wafer, 
or  other  tenacious  substance,  and  that  a  mere  stamp  on  paper  was  in- 
Bufficient.  And  in  Farmers  and  Mechanics'  Bank  v.  Haight,  3  Hill,  403, 
it  was  held  under  the  New  York  statute  that  the  seal  of  a  religious  cor- 
poration impressed  directly  upon  paper,  without  the  use  of  wax  or  some 
other  tenacious  substance,  was  a  nullity.  In  Carter  v.  Burley,  9  N.  H. 
558,  where  a  protest  was  made  by  a  notary  under  what  purported  to  be 
an  official  seal,  the  court  said:  "  It  is  not  a  mere  scrawl,  but  a  distinct 
impression  upon  the  paper  showing  the  character  of  the  notarial  seal. 
Nothing  would  have  been  added  to  its  character  by  wafer  or  wax,  and  as 
this  is  not  an  uncommon  mode  of  affixing  official  seals,  we  are  of  opinion 
that  it  is  sufficient.  It  is  to  be  presumed  from  the  production  of  the 
instrument  itself  that  it  was  duly  affixed,  according  to  the  laws  of  Penn- 
sylvania, until  there  is  something  to  impeach  it."  In  Allen  v.  Sullivan 
R.  R.  Co.,  32  N.  H.  446,  tiie  court  observed:  "  It  seems  to  us,  then,  that 
there  is  nothing  necessary  to  constitute  a  seal  but  some  material  of  a 
suitable  character  to  receive  an  impression,  and  an  imjiression  bearing 
the  character  of  a  seal  upon  it.  For  other  cases  as  to  what  will  operate 
as  a  common-law  seal,  with  reference  to  various  instruments,  see  Jones 
V.  Longwood,  1  Wash.  (Va.)  42;  Connolly  v.  Goodwin,  5  Cal.  220;  Follett 
V.  Rose,  3  McLean,  332,  335;  Bank  of  Manchester  v.  Slason,  13  Vt.  334; 
Corrigan  v.  Trenton  Co.,  1  Halst.  Ch.  52;  Beardsley  v.  Knight.  4  Vt. 
471,  479;  Curtis  v.  Leavitt,  17  Barb.  309,  318;  Ross  v.  Bedell,  5  Duer, 
462;  Sprange  v.  Barnard,  2  Bro.  C.  C.  585;  Regina  v.  St.  Paul,  7  Q.  B. 
(Ad.  &  E.,  N.  S.),  232."  See,  also.  Commonwealth  v.  Griftitli,  2  Pick.  11 ; 
Bradford  v.  Randall,  5  Pick.  495;  Bates  v.  Boston  etc.  R.  R.  Co.,  10  Allen, 
251. 

1  AVood  on  Conveyancing,  192;  3  Wash.  Real  Prop.  271. 

»  Jackson  v.  Wood,  12  Johns.  242;  7  Am.  Dec.  315 ;  McCabe  v.  Hunter, 
7  Mo.  355;  Cline  v.  Black,  4  McCord,  431;  Underwood  v.  Campbell,  14 
N.  H.  393;  Jackson  v.  Wendell,  12  Johns.  355;  Floyd  v.  Ricks,  14  Ark. 
286;  58  Am.  Dec.  374. 

»  Alexander  v.  Polk,  39  Miss.  737. 
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of  the  necessity  for  a  seal,  said,  with  reference  to  that  in- 
strument, and  its  language  is  equally  applicable  to  deeds, 
that  "it  has  been  heretofore  decided  that  any  mark  made 
by  the  pen  in  iuiit^ition  of  a  seal  may  be  considered  as  a 
seal.  The  usual  mode  is  to  make  a  circular,  oval,  or  square 
mark,  opposite  to  the  name  of  tlie  signer,  but  the  shape 
is  immaterial.  Something,  however,  there  must  be  in- 
tended for  a  seal,  and  the  writing  must  be  delivered  as  a 
deed.  Although  in  this  and  many  of  our  sister  States  the 
law  has  been  somewhat  relaxed  in  favor  of  custom  and 
convenience  in  doing  business,  yet  the  relaxation  is  con- 
fined to  the  7na7iner  of  making  a  seal.  Sealing  and  deliv- 
ering is  still  the  criterion  of  a  specialty If  it  should 

be  thought  that,  in  the  present  state  of  society,  it  would 
be  best  to  put  all  writings  on  the  same  footing,  the  legis- 
lature alone  has  power  to  accomplish  it.  Many,  however, 
are  of  opinion  that  it  is  useful  to  allow  greater  efficacy  to 
writings  executed  with  greater  solemnity;  and  it  is  cer- 
tain that  even  the  lower  orders  of  the  people  understand 
and  feel  the  solemnity  of  delivering  a  writing  as  their 
act  and  deed,  and  of  affixing  only  the  resemblance  of  a  seal, 
and  having  the  execution  attested  by  subscribing  wit- 
nesses  I  will  premise  that  two  principles  are,  in 

my  opinion,  well  founded.  One,  that  although  in  the 
body  of  the  writing  it  is  said  that  the  parties  have  set 
their  hands  and  seals,  yet  it  is  not  a  specialty  unless  it 
be  actually  sealed  and  delivered.  Another,  that  if  it  be 
actually  sealed  and  delivered,  it  is  a  specialty,  although 
no  mention  be  made  of  it  in  the  body  of  the  writing.  The 
fact,  and  not  the  assertion,  fixes  the  nature  of  the  instru- 
ment." ^ 

§  24-0.  In  equity. — Although  the  conveyance  may  be 
defective  for  want  of  a  seal,  it  is  good  so  as^to  bind  in 

1  Taylor  v.  Glaser,  2  Serg.  &  R.  502,  per  Telghman,  C.  J.  See,  also, 
Warren  v.  Lynch,  5  Johns.  239;  Deming  v.  Bullitt,  1  Blackf.  241;  Davis 
V.  Judd,  6  Wis.  85;  Wadsworth  v.  Wendell,  5  Johns.  Ch.  224;  Davis  v. 
Brandon,  1  How.  (Miss.)  154.  And  see,  also,  McCarley  v.  Tappah  County 
Sux)ervisors,  58  Miss.  483;  38  Am.  Rep.  238. 
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equity  the  lands  conveyed  in  the  hands  of  the  grantor 
and  his  heirs,  and  is  good  also  against  a  subsequent  pur- 
chaser who  has  notice  of  the  prior  defective  deed.*  "  It 
is  clear  that  where  there  is  an  agreement  to  convey,  or  a 
defective  conveyance  by  a  person  then  actually  having 
title,  that  would  be  such  an  equity  as  would  bind  the 
lands  in  the  hands  of  the  heir."^  If  a  seal  is  actually 
affixed  to  the  deed,  the  absence  of  the  customary  recital, 
that  the  party  has  set  his  seal  thereto,  does  not  affect  the 
conveyance.' 

§  247.  Seal  required  unless  dispensed  with  by  stat- 
ute.— In  those  States  where  the  common  law  prevails,  and 
where  there  is  no  statutory  provision  to  the  contrary,  a 
seal  is  essential  to  make  an  instrument  a  deed  of  convey- 
ance. With  reference  to  the  law  in  California,  prior  to 
the  abolition  by  statute  of  the  distinction  between  sealed 
and  unsealed  instruments,  it  was  said:  *'  There  is  no  doubt 
that  a  seal  is  essential  to  a  conveyance  of  real  property. 
Tiiere  may  be  certain  possessory  rights  to  mines  and  water 
privileges  on  the  public  lands,  which  are  held  in  this  State 
to  pass  by  simple  unsealed  bills  of  sale,  but  these  are  ex- 
ceptional cases.  The  general  doctrine  with  reference  to 
instruments  by  which  real  property  is  transferred  is  the 
same  in  California  as  in  other  States — the  instruments 
must  be  sealed.  The  transfer  inter  vivos  can  only  be  made 
by  deed,  and  a  deed  implies  sealing;  its  definition  is  '  a 
writing,  sealed  and  delivered  by  the  parties.' ""• 

»  Wadaworth  v.  Wendell,  5  Johns.  Ch.  224;  McCaleb  v.  Pradat,  25 
Miss.  257;  Tom  v.  Sayers,  64  Tex.  342;  Martin  v.  Weyman,  26  Tex.  460; 
Miller  v.  Alexander,  8  Tex.  36;  Grandin  v.  Hernandez,  29  Hun,  399; 
Jewell  V.  Harding,  72  Me.  124;  Bunkley  v.  Bethel,  9  Heisk.  786;  Frost  v. 
Wolf,  77  Tex.  455 ;  19  Am.  St.  Rep.  761 ;  Tratt  v.  Clemens,  4  W.  Va.  443. 
See  Dreutzer  v.  Baker,  60  Wis.  179;  Frost  v.  Wolf,  77  Tex.  455;  19  Am. 
St.  Rep.  761 ;  Rutland  v.  Paige,  24  Vt.  181. 

»  Morse  v.  Faulkner,  1  Anstr.  14.  See,  also,  Martin  v.  Seamore,  1  Cas. 
Ch.  170;  Daniel  v.  Davison,  17  Ves.  433. 

3  Bradeford  v.  Randall,  5  Pick.  496 ;  Taylor  v.  Glaser,  2  Serg.  &  R.  502 ; 
Mill  Dam  Foundry  v.  Hover,  21  Pick.  417. 

'  Mr.  Justice  Field,  in  Le  Franc,  5  Sawy.  603.  It  was  held  that  where 
the  original  could  not  be  produced,  a  seal  to  the  original  will  be  presumed 


§  248  THE    SEAL.  270 

§  248.  Abolition  of  distinction  between  sealed  and 
unsealed  instruments. — 111  some  of  the  States,  the  dis- 
tinction between  sealed  and  unsealed  instruments  has 
been  abolished,  and  a  seal  is  not  essential  to  the  valid 
execution  of  a  conveyance.  In  Alabama,  it  is  provided: 
"A  seal  is  not  necessary  to  convey  the  legal  title  to  lands 
to  enable  the  grantee  to  sue  at  law;  any  instrument  in 
writing  signed  by  the  grantor,  or  his  agent  having  a 
written  authority,  is  effectual  to  transfer  the  legal  title  to 
the  grantee,  if  such  was  the  intention  of  the  grantor  to 
be  collected  from  the  whole  instrument."  ^  It  is  also 
declared:  "All  writings  which  import  on  their  face  to  be 
under  seal  are  to  be  taken  as  sealed  instruments,  and  have 
the  same  effect  as  if  the  seal  of  the  parties  was  affixed 
thereto."  ^  By  statute  the  consideration  of  sealed  instru- 
ments may  be  inquired  into.'  In  California,  under  the 
Code,  an  estate  may  be  transferred  by  an  instrument  in 
writing  subscribed  by  the  party  disposing  of  the  same  or 
by    his    agent    thereunto    authorized    by    writing.'*     The 

from  the  statement  in  the  concluding  clause  that  the  grantor  affixed  his 
seal,  and  from  the  attestation  clause  stating  the  seaUng  of  the  instrument 
in  the  presence  of  witnesses  :  Le  Franc,  5  Sawy.  603.  See  Smith  v.  Dall, 
13  Cal.  510;  Pratt  v.  Clemens,  4  W.  Va.  443.  A  writing  with  a  seal  ia 
implied  by  the  term  "  deed,"  and  the  seal  is  essential  to  make  it  a  deed: 
Taylor  v.  Morton,  5  Dana,  365;  Davis  v.  Brandon,  1  How.  (Miss.)  154; 
Jones  V.  Crawford,  1  McMull.  373.  From  the  recital  in  an  administra- 
tor's deed  from  the  office  of  the  recorder,  that  the  deed  was  executed  un- 
der the  hand  and  seal  of  the  administrator,  it  will  be  presumed  that  the 
original  deed  was  under  seal  though  the  certified  copies  do  not  show  a 
seal  or  scroll :  Macey  v.  Stark,  116  Mo.  481 ;  21  S.  W.  Rep.  10S8.  Where 
deeds  were  executed  in  1800  and  1838,  and  were  signed,  sealed,  acknowl- 
edged, and  verified  according  to  the  registry  acts  then  in  force,  and  were 
recorded  as  being  in  compliance  with  the  statute,  it  was  held  that  they 
passed  the  legal  title,  although  no  seals  appeared  upon  the  deeds  when 
offered  in  evidence  many  years  afterwards,  the  court  presuming  that  the 
waxen  seals  in  use  at  the  time  of  the  execution  and  Hable  to  be  effaced 
were  properly  attached:  Reusens  v.  Staples  (C.  C),  52  Fed.  Rep.  91. 
See,  also,  Todd  v.  Union  Dime  Sav.  Inst.,  118  N.  Y.  337;  Carrington 
V.  Potter,  37  Fed.  Rep.  767 ;  McCoy  v.  Cassidy,  96  Mo.  429.  See,  also, 
§  700,  post, 

'  Ala.  Code,  1877,  §  2948. 

2  Ala.  Code,  §2194. 

»  Ala.  Code,  §  2981. 

*  Cal.  Civil  Code,  §§  1091,  1092. 
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code  also  declares:  "All  distinctions  batween  sealed  and 
unsealed  instruments  are  abolished."^  "The  execution 
of  an  instrument  is  the  subscril)ing  and  delivering  it,  with 
or  without  affixing  a  seal."  ^  "There  shall  be  no  difference 
hereafter  in  this  State  between  sealed  and  unsealed  writ- 
ings. A  writing  under  seal  may  therefore  be  changed,  or 
altogether  discharged  by  a  writing  not  under  seal."' 
These  statutes  indicate  the  modern  tendency  to  make  the 
transfer  of  real  estate  easy,  and  to  regard  land  as  much  an 
object  of  barter  as  other  commodities.* 

§  249.  Effect  of  these  statutes. — The  effect  of  these 
statutes  is  simply  to  dispense  with  the  necessity  of  affix- 
ing a  seal  to  a  deed;  but  in  other  respects,  as  for  instance 
with  reference  to  the  doctrine  of  estoppel,  the  deed  re- 
tains the  incidents  it  possessed  as  a  sealed  instrument  at 
common  law.  Commenting  upon  the  statute  in  Alabama, 
the  court  observes:  "  The  common  law  required  more 
form  and  solemnity  in  the  conveyance  of  lands  than  in 
the  transfer  of  chattels.  The  freehold  could  not  pass, 
after  conveyances  by  writing  became  the  usual  mode  of 
transfer,  unless  the  conveyance  was  under  the  seal  of  the 
grantor.  A  writing  not  under  seal  would  create  equities 
if  founded  on  a  valuable  consideration,  but  of  these  courts 
of  law  could  not  take  notice.  The  freehold  was  of  greater 
dignity  than  personal  property,  title  to  which  could  pass 
by  mere  words  of  delivery.  This  principle  of  the  com- 
mon law  was  frequently  recognized  in  this  court,  and  in- 
struments creating  equities  perfect  in  themselves,  were 
declared  insufficient  to  pass  the  legal  estate,  and,  there- 
fore insufficient  to  support  ejectment.*     The  statute  ex- 

'  Cal.  (^ivil  Code,  §  1629. 

»  Cal.  Code  Civil  Trocedure,  §  1933. 

*  Cal.  Code  Civil  Proceilure,  §  1932.  A  private  seal  may  be  made  by 
scroll:  Code  Civil  Procedure,  §  1931. 

*  See  Kentucky  Gen.  Stats.  1824,  ch.  22,  §  2;  Texas  Rev.  Stats.  1879, 
art.  4487;  Goodlett  v.  Hansell,  56  Ala.  346;  Pierson  v.  Armstrong;,  1 
Iowa,  282,  293;  63  Am.  Dec.  440;  Simpson  v.  Mundee,  3  Kan.  172;  Cour- 
and  V.  Vollmer,  31  Tex.  397.  See,  also.  Bower  v.  Chambers.  53  Miss. 
259. 

"  Ansley  v.  Nolan,  6  Port.  379;  Thrash  v.  Johnson,  6  Port.  458. 
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pressly  dispenses  with  a  seal  as  necessary  to  convey  the 
legal  title  to  enable  the  grantee  to  sue  at  law,  and  by  its 
terras  meets  and  obviates  the  insufficiency  of  the  instru- 
ments which  in  the  cases  referred  to  was  fatal  to  a  recov- 
ery in  ejectment,  compelling  suits  in  the  name  of  the 
grantor  to  recover  lands  held  adversely,  and  compelling  a 
resort  to  equitv,  if  the  grantor  would  not  voluntarily,  or  if  he 
were  dead  and  could  not  by  a  legal  conveyance  perfect  the 
title.  If  these  were  the  only  words  of  the  statute,  its  only 
effect  would  probably  be  to  enable  the  grantee  of  lands  by 
an  instrument  not  under  seal,  to  sue  at  law  as  if  the  con- 
veyance was  under  seal,  not  dispensing  with  a  seal  as  an 
indispensable  element  of  a  legal  conveyance  for  all  pur- 
poses. There  are  other  words,  however,  indicative  of  a 
larger  legislative  intention,  rendering  effectual  any  in- 
strument in  writing  to  transfer  the  legal  title  to  lands,  if 
such  was  the  intention  of  the  grantor  to  be  collected  from 
the  entire  instrument.  Former  sections  of  the  code  pre- 
scribe with  particularity  the  essentials  of  conveyances  for 
the  alienation  of  lands,  and  of  these,  are  an  attestation 
by  witnesses,  or  an  acknowledgment  of  execution  before 
a  proper  officer,  not  essentials  at  common  law.^  When 
those  several  statutes  are  construed  in  connection,  as 
they  must  be,  we  cannot  doubt  it  was  intended  to  dis- 
pense with  a  seal  as  an  element  of  a  legal  conveyance  of 
lands,  and  to  leave  the  sufficiency  of  every  instrument 
in  writing,  for  that  purpose,  which  is  executed  in  the 
prescribed  mode,  dependent  on  the  intention  of  the 
grantor,  as  it  may  be  collected  from  the  terms  of  the  in- 
strument  Thougli  a  seal  may  not  now  be  necessary 

to  a  conveyance  of  a  legal  estate  in  lands,  yet  the  instru- 
ment, the  deed  of  conveyance,  which  it  must  still  be  termed, 
though  shorn  of  its  dignity  of  a  seal,  retains  all  the  oper- 
ation and  effect  of  a  deed  sealed  at  common  law.  Its 
covenants  may  be  as  comprehensive,  and  whatever  they 
may  be,  are  as  obligatory,  and  its  recitals  are  as  incapable 
of  being  gainsaid,  as  if  it  were  sealed  with  the  greatest 

»  Code  of  1876,  §§  2145,  2146. 


273  THE  SEAL.  §  249  a 

formality.  The  estoppel  which  a  sealed  instrument  or 
its  covenants  created  at  common  law,  is  now  claimed  by 
the  appellee,  shall  be  attached  to  the  conveyance  by  the 
agents  of  the  appellant.  And  we  cannot  doubt  that  the 
estoppel,  which  at  common  law  grew  out  of  the  covenants, 
or  the  recitals  of  a  sealed  instrument,  attach  now  to  an 
unsealed  conveyance  of  the  legal  estate  in  lands.  The 
statute  is  not  so  broad  in  its  sweep  as  to  blot  out  the  com- 
mon-law principles  which  give  security  to  conveyances 
of  real  estate.  It  would  be  fearful,  indeed,  if  this  was  the 
operation  of  the  statute,  and  the  freehold  in  lands  was 
not  invested  with  greater  dignity  than  the  fleeting  owner- 
ship of  chattels.  While  the  clause  of  the  statute  we  are 
considering  is  indicative  of  a  larger  legislative  intention, 
than  the  merely  dispensing  with  a  seal  as  an  element  of 
a  conveyance  of  the  legal  estate  in  lands,  the  whole  scope 
of  that  intention  is,  that  the  intention  of  the  grantor,  as 
it  is  collected  from  the  instrument,  shall  be  carried  into 
effect.  The  code  in  many  of  its  sections,  parts,  and 
clauses,  simply  repeats  and  affirms  the  common  law,  and 
in  this  clause  it  is  merely  declaratory  of  the  rule  of  uni- 
versal application  in  the  construction  of  written  instru- 
ments, to  which  we  have  referred,  that  the  intention  of 
the  parties  shall  be  ascertained  and  effect  given  to  it,  if 
possible.  To  avoid  any  supposition  or  construction  that 
this  rule  was  infringed  by  dispensing  with  a  seal,  as  an 
essential  ingredient  of  the  conveyance  of  the  legal  estate 
in  lands,  is  the  whole  scope  of  this  clause."^ 

§  249  a.  Such  statutes  not  retroactive. — Such  statutes 
however  have  no  retroactive  operation  and  do  not  affect 
conveyances  executed  prior  to  the  adoption  of  the  stat- 
ute. If  at  the  time  at  which  the  deed  is  executed  a  seal 
is  required,  a  statute  subsequently  enacted  abolishing 
all  distinction  between  sealed  and  unsealed  instruments 
will  not  have  the  effect  to   render   the  deed  valid.'-     Nor 


1  Jones  V.  Morris,  61  Ala.  518,  522,  per  Brickell,  C.  J. 
'  Gibbs  V.  McGuire,  70  Miss.  646;  12  So.  Rep.  829. 
Deeds,  Vol.  1.  — 18 
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will  the  fact  that  the  deed  was  executed  in  another  State 
where  a  seal  is  not  essential  to  the  validity  of  a  deed  alter 
the  rule.  In  all  such  cases  the  lex  rei  situs  governs.^ 
These  remarks,  of  course,  do  not  ap))ly  to  curative  stat- 
utes purposely  intended  to  remedy  defective  conveyances. 

§  250.  Use  of  scrolls. — In  many  of  the  States  a  scroll 
annexed  to  the  signature  of  the  grantor  gives  effect  to  the 
instrument  as  one  under  seal.^  Where  the  necessity  for 
a  seal  still  exists,  hut  the  statute  permits  a  scroll  to  he 
used  for  that  purpose,  the  seal  cannot  be  dispensed  with 
by  mere  words,  and  the  phrase  "  witness  my  hand  and 
seal,"  will  not,  in  the  absence  of  a  seal  or  scroll,  make  the 
instrument  a  sealed  one.^ 

§  251.  Delaware,  Indiana,  Iowa,  Iiouisiana,  Missouri, 
and  Virg-inia. — In  Delaware,  Indiana,  Iowa,  Louisiana, 
Missouri,  and  Virginia,  it  is  held  that  an  instrument 
which  contains  no  expression  that  it  is  sealed  is  not  a 
sealed  instrument,  though  it  have  a  scroll  annexed,  and 
the  word  "seal"  written  in  it.* 

»  Gibbs  V.  McGuire,  70  Miss.  646;  12  So.  Rep.  829. 

'  United  States  v.  Stephenson,  1  McLean,  462;  Relph  v.  Gist,  4  Mc- 
Cord,  267;  Lindsay  v.  State,  15  Ala.  43;  Jeffrey  ?;.  Underwood,  1  Ark. 
108;  Cummins  v.  Woodruff,  5  Ark.  116;  Comerford  v.  Cobb,  2  Fla.  418; 
Hastings  v.  Vauglian,  5  Cal.  315;  Bradfield  v.  McCormick,  3  Blackf.  161; 
Vanblancum  v.  Yeo,  2  Blackf.  322;  Smith  v.  Baker,  1  Ga.  Dec.  pt.  1, 
126;  Scruggs  v.  Brackin,  4  Yerg.  528;  Bohannon  r.  Hougli,  1  Miss.  (1 
Walk.  Ch.)  461 ;  Parks  v.  Hewlett,  9  Leigh,  511 ;  Carter  v.  Penn,  4  Ala. 
140;  Trasher  v.  Everhart,  3  Gill  &  J.  234;  Wanzer  v.  Barker,  4  How. 
(Miss.)  363;  McRaven  v.  McGuire,  17  Miss.  (9  Smedes  &  M.)  34;  Com- 
mercial Bank  v.  Ullman,  18  Miss.  (10  Smedes  &  M.)  411;  McKain  v. 
Miller,  1  McMull.  313;  Parkes  v.  Duke,  2  McCord,  380;  Bertrand  v. 
Burd,  4  Ark.  193;  Flemming  v.  Powell,  2  Tex.  225;  Jones  t).  Logwood, 
1  Wash.  (Va.)  42;  Long  v.  Ramsey,  1  Serg.  &  R.  72;  Stahter  v.  Cow- 
man, 7  Gill  &  J.  284. 

*  Williams  v.  Young,  3  Ala.  145 ;  Moore  v.  Lespeur,  18  Ala.  606 ;  Vance 
V.  Funk,  3  111.  263. 

*  Armstrong  v.  Pearce,  5  Har.  (Del.)  351;  Deming  v.  Billit,  1  Blackf. 
241;  Long  v.  Long,  1  Morris,  343;  BelU.  Keefe,  13  La.  An.  524;  Boynton 
V.  Reynolds,  3  Mo.  79;  Walker  t;.  Keile,  8  Mo.  301;  Jenkins  v.  Hunt,  2 
Rand.  446.    See  Moore  v.  Lesseur,  18  Ala.  606. 
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§  2.">2.  Mississippi. — Ikit  it  is  hold  otherwise;  in  Mis- 
sissippi, and  a  scroll  is  considered  as  a  seal  whenever  it 
appears  from  the  body  of  the  instrument,  the  scroll  itself, 
or  the  place  where  it  is  affixed,  that  it  was  intended  as  a 
seal.^ 

§  253.  Tennessee. — In  Tennessee,  the  word  "seal," 
affixed  to  an  instrument  purporting  to  be  a  deed,  it  has 
been  decided,  is  as  much  indicative  of  an  intention  to 
execute  a  sealed  instrument  as  a  seal  or  scroll  would  be, 
and  the  instrument  is  therefore  a  deed.  "  The  word 
*  seal '  at  the  end  of  the  name  is  equivalent  to  a  seal.  The 
only  reason  for  a  scroll  made  by  a  flourish  of  the  pen  at 
the  place  for  a  seal  is  to  show  that  it  was  the  intention  of 
the  party  to  execute  a  deed.  Since  wax,  by  which  an 
actual  seal  was  made,  has  gone  out  of  use,  the  courts  of 
nearly  all  the  States  have  regarded  the  scroll  as  a  substi- 
tute for  the  seal;  but  the  word  'seal'  written  at  the  place 
for  the  seal  is  certainly  much  more  expressive  of  the  in- 
tention of  the  party  to  make  a  deed  than  a  scroll  could  be 
and  this  word  so  written,  should  therefore  be  regarded  as 
a  substitute  fur  the  seal."  ^  And  in  Missouri,  the  word 
"  seal  "  at  the  end  of  the  name  of  the  grantor,  and  referred 
to  and  adopted  in  the  testimonium  clause,  is  a  sufficient 
sealing.'  Under  the  Wisconsin  statute,  the  printed  letters 
"  L.  S."  inclosed  in  brackets  in  the  usual  place  of  the  seal, 
is  a  sufficient  device  to  answer  the  purposes  of  a  seal,  and  a 

1  Hudson  V.  Poindexter,  42  Miss,  304.  Shackelford,  C.  J.,  said:  "This 
court  has  repeatedly  held,  in  construing  the  statute,  that  any  instrument 
^o  which  the  person  making  the  same  shall  affix  a  scroll  by  way  of  seal, 
shall  be  adjud'.'ed  and  holden  to  be  of  the  same  force  and  obligation  as  if 
it  were  actually  sealed;  that  whenever  it  is  manifest  that  a  scroll  was  in- 
tended to  be  used  '  by  way  of  seal,'  it  must  have  that  effect,  whether  it 
so  appears  from  the  body  of  the  instrument  or  from  the  scroll  itself ;  and 
that  '  any  afiixture  to  obligor's  name  is  an  instrument,  and  in  ihe  lucita 
sigillo,  manifestly  intended  to  be  used  byway  of  seal,  is  sufficient  to 
have  that  effect;'  "  Mcliaven  v.  McGuii'e.  9  !^medes  &  M.  34;  AVhitting- 
ton  et  al.  v.  Clarke,  8  Smedes  &  M.  480;  Commercial  Bank  of  Manches- 
ter V.  UUman,  10  Smedes  &  M.  411. 

*  Whiteley  v.  Davis'  Lessee,  1  Swan,  533,  per  Green,  J. 

»  Grouer  v.  Smith,  49  Mo.  318;  Underwood  v.  Dollins,  47  Mo.  259. 
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party  will  be  held   to  have  adopted  these  characters  as  a 
seal,  if  he  prefixes  his  signature  to  them.' 

§  254.  Several  persons  may  bind  themselves  by  one 
seal. — Several  persons  may  bind  themselves  by  one  seal 
where  nothing  appears  upon  the  face  of  the  instrument 
indicating  that  this  was  not  their  intention.^  It  is  not 
necessary  that  a  separate  seal  shall  be  affixed  to  each 
name,  where  a  deed  purports  to  be  executed  under  the 
hands  and  seals  of  all  the  parties  signing,  and  is  ac- 
knowledged by  all.  It  is  a  sufficient  sealing  if  it  appears 
that  the  adoption  of  the  seal  attached  was  intended  by  each 
signer.^  "  Where  the  deed  is  executed  for  several  parties, 
it  does  not  appear  to  be  necessary  to  affix  a  separate  and 
distinct  seal  for  each,  if  it  appears  that  the  seal  was  in- 
tended to  be  adopted  as  the  seal  of  each  of  the  parties."* 

1  Williams  v.  Starr,  5  Wis.  534,  549.  The  scroll  need  not  be  made  in  any 
particular  form  where  the  body  of  the  instrument  expresses  the  execu- 
tion of  a  sealed  instrument :  Lee  ".  Adkins,  Minor,  187 ;  Boynton  v.  Rey- 
nolds, 3  Mo.  79;  Grimsley  v.  Riley,  5  Mo.  280;  32  Am.  Dec.  319; 
Glasscock  V.  Glasscock,  8  Mo.  577.  Where  the  law  requires  instruments 
to  be  recorded,  and  declares  that  prior  to  recording  they  must  be  sealed, 
the  fact  that  the  record  fails  to  show  that  a  seal  was  attached  to  the  in- 
strument does  not  overcome  the  presumption  raised  by  the  law  that  the 
instrument  was  sealed,  or  the  officer  would  liave  refused  to  record  it: 
Starkweathers.  Martin,  28  Mich.  471.  An  instrument  must  be  sealed 
according  to  the  method  recognized  in  the  state  where  it  is  executed,  or 
where  the  land  is  situated,  else  it  is  not  a  deed  :  Jones  v.  Crawford,  1 
McMull.  373;  Arms  v.  Burt,  1  Vt.  306;  18  Am.  Dec.  680;  Pratt  v. 
Clemens,  4  W.  Va.  443;  Taylor  v.  Morton,  5  Dana,  365;  Davis  v.  Bran- 
don, 1  How.  (Miss.)  154 ;  Kelleran  v.  Brown,  4  Mass.  443.  See  Shortridge 
V.  Catlett,  1  Marsh.  A.  K.  587;  Harley  v.  Ramsey,  49  Mo.  309. 

*  Mapes  V.  Newman,  2  Ark.  469 ;  Burnett  v.  McOluey,  78  Mo.  676 ;  Yale 
V.  Flanders,  4  Wis.  96;  Carter  v.  Chaudron,  21  Ala.  72;  Mackay  v. 
Bloodgood,9  Johns,  285;  Williams  r.  Greer,  12  Ga.  459;  State  Bank  v. 
Bailey,  4  Ark.  453;  Flood  v.  Yandes,  1  Blackf.  ]02;  Bohannons  v.  Lewis, 
3  T.  B.  Mon.  376;  Bank  of  Cumberland  v.  Bugbee,  19  Me.  27;  Pickens  v. 
Rymer,  90  Is.  C.  282;  47  Am.  Rep.  521 ;  Norvill  v.  Walker,  9  W.  Va.  447; 
Tasker  v.  Bartlett,  5  Cush.  359;  Bowmann  v.  Robb,  6  Pa.  St.  302;  Lamb- 
den  V.  Sharp,  9  Humph.  224. 

^Lunsfordv.  La  Motte  Lead  Co.,  54  Mo.  426;  Van  Alstyne  v.  Van 
Slyck,  10  Barb.  383;  Yarborough  v.  Monday,  2  Djv.  493;  McLean  v. 
Wilson,  4  111.  50. 

♦  Chancellor  Walworth,  in  Townsend  v.  Hubbard,  4  Hill,  351,  353. 
See  Tasker  v.  Bartlett,  5  Cush.  359. 
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attp:sting  witnesses. 

§  255.  Attesting  witnesses  not  necessary  at  common  law. 

^  256.  Witnesses  required  in  different  States. 

§  257.  Attestation  must  be  made  at  grantor's  request. 

§  258.  Import  of  term. 

§  259.  Qualification  of  the  witnesses. 

§  255.  Attesting  witnesses  not  necessary  at  common 
law. — At  common  law  it  was  not  necessary  that  the  exe- 
cution of  a  deed  should  be  attested  by  subscribing  wit- 
nesses. Blackstone,  speaking  of  the  necessity  for  the 
attestation  of  deeds,  says:  "This  is  necessary,  rather  for 
preserving  the  evidence  than  for  constituting  the  essence 
of  the  deed."^  "The  rule  seems  to  be  well  settled  by 
authority,  that  an  attesting  witness  is  not  necessary  to  a 
deed.  A  deed  is  a  writing,  signed,  sealed,  and  delivered."^ 
"Subscribing  witnesses  are  not  necessary  to  the  validity 
of  a  deed,  and  if  none,  or  called  and  they  deny  having 
seen  the  execution,  or  a  fictitious  name  is  put  to  it,  as  a 
witness  by  the  obligor,  or  the  attesting  witness  at  the  time 
of  the  execution  was  interested  in  it,  and  continues  so  at 
the  time  of  the  trial,  proof  of  the  contractor's  handwriting 
is  sufficient  if  the  instrument  on  the  face  of  it  purports  to 
be  sealed  and  delivered.'" 

§  256.     Witnesses    required    in    different    States. — In 

Connecticut,     Delaware,    Georgia,    Kentucky,    Michigan, 

»  2  Blackst.  Com.  307. 

■'  Dole  V.  Thurlow,  12  Met.  157,  166. 

'  3  Dane's  Abr.  354;  Thacher  v.  Phinney,  7  Allen,  149;  Craitr  v.  Pin- 
son,  Cheves,  273;  1  Wood  on  Conveyancing,  239;  Com.  Dig.  Tail,  B.  4; 
Meuley  V.  Zeigler,  23  Tex.  88.  See  Dobbin  v.  Cordiner,  41  I^Iinn.  165; 
16  Am.  St.  Kep.  683;  Hadden  v.  Larned,  87  Ga.  634;  Jones  v.  Hagler,  95 
Ala.  529;  Eureka  Lumber  Co.  v.  Brown,  103  Ala.  140;  15  So.  l\ep.  518. 
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Minnesota,  New  Hampshire,  South  Carolina,  Tennessee, 
Rhode  Island,  and  Vermont,  two  attesting  witnesses  are 
required  to  the  execution  of  the  deed.^  One  witness  is 
sufficient  in  Maryland  and  Mississippi.*  A  deed  without 
witnesses  has  been  held  good  between  the  parties  in  New 
Hampshire  and  Kentucky.'  In  Ahibama,  where  the 
grantee  writes  his  name,  the  deed  must  be  attested  by 
one  witness,  and  if  he  cannot  write,  two  witnesses  are 
required.*  In  Michigan,  it  was  held  under  the  early  stat- 
ute requiring  two  witnesses  that  a  deed  was  invalid  unless 
so  attested;"  but  in  that  State,  in  a  late  case,  it  was  decided 
that  the  title  might  pass  without  witnesses  or  acknowl- 
edgment, but  cannot  be  fully  protected,  and  therefore  the 
court  held  that  where  general  terms  are  employed,  such 
as  "  property  and  effects  of  every  description,"  and  it  is 
doubtful  whether  the  conveyance  covered  land,  the  fact 
that  the  instrument  was  not  witnessed  or  acknowledged 
is  entitled  to  weight  in  determining  the  probable  intent 
of  the  grantor.* 

§  257.  Attestation  must  be  made  at  the  grantor's 
request. — The  usual  clause  to  denote  that  the  witnesses 

^  Connecticut,  Gen.  Stats.,  p.  352,  §  5;  Delaware,  Kev.  Code,  ch.  83, 
§3;  Georgia,  Code,  §2690;  Kentucky,  Gen.  Stats.  1879,  p.  257,  §15; 
Michigan,  Comp.  Laws,  p.  1347,  §  8;  Minnesota,  Stats.,  vol.  1,  p.  637, 
§7  (1871);  New  Hampshire,  Gen.  Stats.,  p.  251,  §3;  South  Carolina, 
Kev.  Stats.,  p.  473,  §  4;  Rhode  Island,  Kenyon  v.  Segar,  14  R.  I.  490; 
Vermont,  Gen.  Stats.,  p.  450,  §  18. 

»  Rev.  Code  Maryland,  1878,  p.  383,  §  3 ;  Shirley  v.  Fearne,  33  Miss.  653 ; 
69  Am.  Dec.  375. 

*  Kingsley  v.  Holbrook,  45  N.  H.  320;  86  Am.  Dec.  173;  Fitzhugh  v. 
Croghan,  2  Marsh.  J.  J.  429;  19  Am.  Dec.  139. 

*  Code  Ala.,  §§  2145,  2146;  Lord  v.  Folmar,  57  Ala.  615;  Goodlett  v. 
Hansell,  57  Ala.  346;  Bank  of  Kentucky  v.  Jones,  59  Ala.  123.  An  ac- 
knowledgment is  a  substitute  for  the  attestation  of  subscribing  wit- 
nesses :  Sharp  v.  Orme,  61  Ala.  263.  There,  however,  must  be  one  or 
the  other:  Goodlett  v.  Hansell,  56  Ala.  346. 

^  Crane  v.  Reeder,  21  Mich.  24;  4  Am.  Rep.  430. 

*  Price  V.  Haynes,  37  Mich.  487,  A  deed  having  but  one  witness  w^as 
permitted,  in  Vermont,  to  be  used  in  evidence  to  compel  specific  per- 
formance: Day  V.  Adams,  42  Vt.  510;  Vermont  Mining  Co.  v.  Windham 
Bank,  44  Vt.  489.  In  New  York,  unless  acknowledged,  a  deed  should 
be  attested  by  at  least  one  witness :  Genter  v.  Morrison,  31  Barb.  155. 
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sign  as  such  is  "signed,  sealed,  and  delivered  in  the  pres- 
ence of,"  the  witnesses  writing  their  names  thereunder. 
If  the  grantor  request  the  witnesses  to  sign  their  names 
to  the  attestation  clause,  and  they  do  so,  the  deed  is  prop- 
erly attested,  even  if  the  witnesses  did  not  see  the  grantor 
write  his  name.  "A  deed  takes  effect  from  the  delivery, 
and  if  the  parties  choose  to  sign  their  names  alone,  and 
then  call  witnesses,  hefore  whom  they  acknowledge  the 
instrument,  that  is  a  good  execution."  ^ 

§  2o8.  Import  of  term. — The  terra  "subscribing  wit- 
ness" imports  that  the  person  who  claims  to  be  such 
must  either  have  seen  the  maker  sign,  or  heard  him 
acknowledge  his  signature,  and  he  must  himself  sign  as 
witness  in  the  maker's  presence,  at  his  request  or  by  his 
assent;  if  he  does  not  sign  in  the  presence  of  the  maker, 
he  must  have  received  a  special  request  from  the  maker 
to  attest  the  instrument.  Therefore,  where  a  deed  was 
executed  by  the  grantor  and  delivered  to  the  grantee, 
who  for  several  years  failed  to  register  it,  and  although 
the  deed  w'as  signed  in  the  presence  of  two  sons  of  the 
grantee,  the  latter  were  not  requested  to  witness  it,  nor 
did  they  sign  as  witnesses,  but  after  the  death  of  the 
grantee,  the  two  sons  took  the  deed  to  the  clerk's  office, 
and  there  attaching  their  names  as  witnesses,  proved  its 
execution  and  had  it  registered,  it  was  held  that  the  regis- 
tration was  void,  and  that  the  land  described  in  the  deed 
was  still  subject  to  attachment  by  the  creditors  of  the 
grantor.'' 

»  Jackson  r.  rhillips,9  Cowen,  94, 113;  Parke  v.  Mears,  2  B.  &  P.  217. 
See  Kenyon  v.  Segar,  14  R.  I.  490, 

'  Tate  V.  Lawrence,  11  Heisk.  503.  Mr.  Justice  Sneed,  delivering  the 
opinion  of  the  court,  said:  "Mr.  Simon  Greenleaf  defines  a  'subscribing 
witness'  to  be  one  who  was  present  when  the  instrument  was  executed, 
and  who  at  that  time,  at  the  reciue^-t  or  witli  the  assent  of  the  party,  sub- 
scribed his  name  to  it  as  a  witness  of  the  execution.  If  his  name  is 
signed,  not  by  himself  but  by  the  party,  it  is  no  attestation.  Is'or  is  it 
such  if,  though  present  at  the  execution,  he  did  it  afterward  and  with- 
out request,  or  by  the  fraudulent  procurement  of  the  other  party.  But 
it  is  not  necessary  that  he  should  actually  have  seen  the  party  sign,  nor 
have  been  present  at  the  very  moment  of  signing ;  for  if  he  is  called  in 
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§  259.  Qualification  of  the  witnesses. — The  object  of 
requiring  subscribing  witnesses  is  to  enable  the  other 
party  to  inquire  into  the  circumstances  attending  the 
sealing  and  delivery.^  For  this  reason  they  should  be 
persons  competent  to  testify  to  the  facts  in  an  action  be- 
tween the  parties  or  to  testify  generally.  Hence  a  wife, 
whether  of  the  grantor  or  grantee,  is  incompetent.^  And 
so  a  grantor  in  a  joint  deed  is  incompetent  to  be  a  witness 
of  the  execution  of  the  deed  by  his  co-grantors.^  In 
Connecticut,  the  decisions  are  to  the  effect  that  the  com- 
petency of  the  witnesses  must  exist  at  the  time  of  the 
execution  of  the  deed.*     In  New  Hampshire,  on  the  other 

immediately  afterward,  and  the  party  acknowledges  the  signature  to  the 
witness  and  requests  him  to  attest  it.  this  will  be  deemed  part  of  the 
transaction,  and  therefore  a  sufTicient  attestation:  1  Greenl.  Ev.  §569. 
The  principle  of  the  rule,  says  Mr.  Greenleaf,  is  that  the  party  to  whose 
execution  he  is  a  witness,  is  considered  as  invoking  him,  as  the  person 
to  whom  he  refers  to  prove  what  passed  at  the  time  of  the  attestation, 
and  that  he  is  entitled  to  avail  himself  of  all  the  knowledge  of  the  sub- 
scribing witness  relative  to  the  transaction,  as  facts  may  be  known  to 
him  which  have  passed  out  of  the  recollection  of  the  bargainer  himself: 
1  Greenl.  Ev.  §  569.  The  objects  of  our  registration  laws  were  to  preserve 
the  muniments  of  title,  to  perpetuate  the  evidence  of  their  valid  execu- 
tion, to  give  the  community  notice  of  the  changes  in  the  ownership  of 
property:  Yerger  v.  Young,  9  Yerg.  37;  Saunders  v.  Harris,  5  Humph. 
345;  4  King's  Dig.  §  10336.  And  it  may  be  added  to  prevent  frauds 
both  upon  the  bargainer  and  upon  his  creditors.  Thus,  a  deed  may  be 
executed  and  delivered  upon  conditions  or  in  escrow,  and  the  policy  of 

requiring  subscribing  witnesses  is  obvious While  we  do  not  hold 

that  under  our  statute  it  is  necessary  that  the  witness  should  see  the 
party  write  his  name,  yet  he  must  have  heard  the  bargainer  acknowl- 
edge the  instrument,  and  he  must  subscribe  it  as  a  witness  either  in  his 
presence,  or,  if  in  his  absence,  at  his  special  request:  3  Wash.  Real 
Prop.  248;  Jackson  v.  Phillips,  9  Cowen,  113.  It  is  unquestionably  a 
wise  policy  which  forbids  the  registration  of  a  deed,  except  upon  the 
acknowledgment  of  the  bargainer,  or  upon  the  testimony  of  'subscribing 
witnesses';  and  we  are  constrained  to  hold  that  a  subscribing  witness, 
in  the  sense  of  our  registry  laws,  is  one  who  becomes  a  witness  at  the 
request  of  the  bargainer,  either  in  his  presence  or  at  his  special  request 
or  with  his  assent,  upon  his  acknowledgment  of  the  exec-ution  of  the 
deed." 

'  Morkley  v.  Swartzlander,  8  Watts  &  S.  172. 

»  Corbett  v.  Norcross,  35  N.  H.  99;  Smith  v.  Chapman,  4  Conn.  344; 
Carter  v.  Champion,  8  Conn.  549;  21  Am.  Dec.  695. 

»  Townsend  v.  Downer,  27  Vt.  119. 

*  Winsted  Savings  Bank  v.  Spencer,  26  Conn.  195. 
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hand,  it  is  sufficient  if  one  of  them  is  competent  to  testify 
at  the  time  tlie  attestation  is  to  be  proved.^  In  those 
States  where  interest  is  a  disqualification,  an  interested 
party  cannot  be  a  subscribing  witness.  Wiiere  tliis  is  the 
case,  the  stockholder  of  a  private  pecuniary  corporation 
is  disqualified  from  acting  as  an  attesting  witness  to  the 
execution  of  a  deed  made  to  the  corporation.^  But  if  the 
witness  had  no  interest  at  the  time,  the  fact  that  he  sub- 
sequently acquired  an  interest  does  not  affect  the  validity 
of  the  deed.' 

1  Frink  v.  Pond,  46  N.  H.  125. 

»  Winsted  Savings  Bank  v.  Spencer,  26  Conn.  195.  It  was  also  held 
in  this  case  that  a  party  who  has  executed  a  deed  attested  in  this  man- 
ner, is  not  estopped  from  denying  that  a  legal  title  was  conveyed  by 
such  a  conveyance  to  the  grantee. 

*  Carter  v.  Corley,  23  Ala.  612.  Say  the  court:  "Although  the  suit  is 
brought  for  the  use  of  Wm.  Townes,  who  is  one  of  the  attesting  witnesses 
to  the  deed  which  Corley  and  his  wife  signed,  it  does  not  appear  that  he 
had  any  interest  at  tlie  time  he  attested  the  deed ;  and  if  not,  an  interest 
subsequently  acquired  in  the  note  given  for  the  purchase  money  could 
not  affect  the  validity  of  his  previous  attestation.  The  grantee  in  the 
deed  had  an  interest  in  that  act,  and  in  his  testimony  to  it,  if  required 
afterwards,  which  he  had  no  power  to  destroy  even  if  he  desired  to  do 
so:  3  Phillips  on  Evidence,  1266,  et  seq."  In  Alabama,  it  is  necessary 
that  attesting  witnesses  should  be  able  to  write  their  own  names :  Har- 
rison V.  Simons,  55  Ala.  510.  A  witness  is  intended  merely  to  attest  the 
execution  of  the  deed.  He  is  not  allowed  like  a  subscribing  witness  to 
a  will  to  express  an  opinion  as  to  the  capacity  of  the  grantor  to  act: 
Dean  v.  Fuller,  40  Pa.  St.  474. 
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§  293  a.  Deed  execnted  in  payment  of  a  debt. 

§  294.     rossession  of  deed  by  grantee,  presumption  of  delivery. 

§  295.  Parol  evidence  admissible  to  rebut  presumption  arising  from 
possession  of  deed. 

^  296.  Inlerence  of  delivery  of  deed  from  execution  in  presence  of  wit- 
nesses. 

§  297.  Inlerence  of  acceptance  from  relationship  between  person  recei/- 
inp:  deed  and  grantee. 

§  297  a.  Estoppel  of  grantor. 

^  298.     Delivery  to  several  grantees. 

§  299.     Comments. 

§  300.     Deed  once  executed  and  delivered  cannot  be  revoked. 

§  301.     Illustrations  of  foregoing  rule. 

^  301  a.  Trustee  of  resulting  trust. 

§  301  b.  Erasure  of  grantor's  name. 

^  302.     A  different  doctrine  prevails  in  some  of  the  States. 

§  303.     Ground  upon  which  these  decisions  are  based. 

§  304.     Redelivery  without  intention  to  revest  title. 

^  305.     Comments  on  these  decisions. 

^  306.     Redelivery  to  the  grantor  for  correction,  acknowledgment,  etc. 

§  307,     Delivery  to  a  married  woman. 

§  308.     Whether  delivery  is  a  question  of  law  or  fact. 

§  309.     Deed  taking  effect  as  a  will. 

§  309  a.  Intention  of  maker  in  determining  whether  a  deed  or  a  will. 

§  310.    Complete  execution  before  delivery  essential. 

§  311.    Right  to  rents. 

§  260.  Delivery  essential. — To  operate  as  an  eflectual 
transfer  of  title  to  land,  it  is  necessary  that  the  deed 
should  be  delivered.^     "The  delivery  of  a  deed  is  essen- 

1  Oliver  v.  Stone,  24  Ga.  63;  Fairbanks  v.  Metcalf,  8  Mass.  230;  Black 
V.Thornton,  31  Mass.  641;  Herbert  v.  Herbert,  1  Breese,  354;  12  Am. 
Dec.  192;  Ferguson  v.  Miles,  9  111.  (3  Gilm.)  358;  54  Am.  Dec.  702;  Hatch 
V.  Hatch,  9  Mass.  307;  6  Am.  Dec.  67;  Maynard  v.  Maynard,  10  Mass. 
456;  6  Am.  Dec.  146;  Jackson  v.  Richards,  6  Cowen,  617;  Porter  v.  Buck- 
ingham, 2  Har.  (Del.)  197;  Jackson  v.  Leet,  12  V.'end.  105;  Fay  r.  Rich- 
ardson, 7  Pick.  91 ;  Clark  v.  Ray,  1  Har.  &  J.  318;  Frisbie  v.  McCarty, 
1  Slewt.  &  P.  56;  Carr  v.  Hixie,  5  Mass.  60;  Stiles  v.  Brown,  16  Vt.  563; 
Alexaniler  v.  Bland,  Cooke,  431;  Jackson  v.  Phipps,  12  Johns.  418; 
Hughes  V.  Fasten,  4  Marsh.  J.  J.  572;  20  Am.  Dec.  230;  Barr  v.  Schroe- 
der,  32  Cal.  610;  Fitch  v.  Bunch,  30  Cal.  208;  Wood  v.  Ingraham,  3 
Strob.  Eq.  105;  51  Am.  Dec.  671;  Van  Arminge  v.  Morton,  4  Whart. 
382;  34  Am.  Dec.  517;  Bank  of  Healdsburg  v.  Bailhace,  65  Cal.  327; 
Fitzgerald  v.  Goff,  99  Ind.  28;  Lang  v.  Smilli,  37  W.  Va.  725;  Hutton  v. 
Smith,  88  Iowa,  238;  Cazassa  v.  Cazassa,  92  Tenn.  573;  36  Am.  St.  Rep. 
112;  Chick  v.  Sisson,  95  Mich.  412;  Farmers'  &  Traders'  Bank  v.  Haney, 
87  Iowa,  101;  Toms  v.  Owens,  52  Fed.  Rep.  417.  For  various  late  cases 
decided,  upon  what  facts  constitute  a  delivery,  see  Douglass  v.  West, 
140  III.  455;  Lang  r.  Smith,  37  \V.  Va.  725;  Corker  v.  Corker,  05  Cal. 
308;  Richmond  v.  Morford,  4  Wash.  St.  337;  Pitts   v.  Sheriff,  108  Mo. 
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tial  to  the  transfer  of  the  title.  It  is  the  final  act,  with- 
out which  all  other  formalities  are  ineffectual."  ^  As  was 
forcibly  said  by  Mr.  Justice  Marston:  "One  of  the  essen- 
tial requisites  of  the  validity  of  a  deed,  so  as  to  pass  the 
title,  is  delivery.  Even  although  in  all  other  respects  it 
has  been  properly  executed,  yet  it  does  not  follow  that  the 
title  to  the  property  passes;  the  grantor  yet  retains  control 
of  the  instrument,  and  may  deliver  it  absolutely,  condi- 
tionally, or  not  at  all.  The  act  of  delivery  is  not  neces- 
sarily a  transfer  of  the  possession  of  the  instrument  to 
the  grantee  and  an  acceptance  by  him,  but  it  is  that  act 
of  the  grantor,  indicated  either  by  acts  or  words,  or  both, 
which  shows  an  intention  on  his  part  to  perfect  the  trans- 
action, by  a  surrender  of  the  instrument  to  the  grantee, 
or  to  some  third  person,  for  his  use  and  benefit.  The 
whole  object  of  a  delivery  is  to  indicate  an  intent  upon  the 
part  of  the  grantor  to  give  effect  to  the  instrument."' 

110;  Dimmick  ?;.  Dimmick,  95  Cal.  323;  Lancaster  v.  Blaney,  140  111.203; 
McDonald  v.  Minnick,  147  III.  651;  Burk  v.  Sproat,  96  Mich.  404;  Haeg 
V.  Haeg,  53  Minn.  33;  Barrows  v.  Barrows,  138  111.  649;  Hall  v.  Hall,  107 
Mo.  101;  Vouglit's  Executors  v.  Vought,  50  N.  J.  Eq.  177;  Parrott  v. 
Avery,  159  Mass.  594;  38  Am.  St.  Rep.  465;  Richardson  v.  Gray,  85  Iowa, 
149;  Chick  v.  Sisson,  95  Mich.  412;  Gould  v.  Wise,  97  Gal.  532;  Haenni 
V.  Bleisch,  146  111.  262;  Hunt  v.  Swayze,  55  N.  J.  L.  33;  Oazassa  v.  Ca- 
zassa,  92  Tenn.  573;  36  Am.  St.  Rep.  112;  Ward  v.  Small's  Admr.,  90 
Ky.  198;  White  v.  Pollock,  117  Mo.  467;  38  Am.  St.  Rep.  671;  Hayes  v. 
Boylan,  141  111.  400;  33  Am.  St.  Rep.  326;  Davis  v.  Garrett,  91  Tenn. 
147;  Williams  v.  Latham,  113  Mo.  165;  Provart  v.  Harriss,  150  111.  40; 
Reichert  v.  Wilhelm,  83  Iowa,  510;  Lyon  v.  Lyon,  76  Mich.  610. 

'  Younge  v.  Guilbeau,  3  Wall.  636,  641,  per  Mr.  Justice  Field.  See 
Jones  V.  Loveless,  99  Ind.  317. 

2  Thatcher  v.  St.  Andrew's  Church,  37  Mich.  264,  268.  In  Cannon  v. 
Cannon,  26  N.  J.  Eq.  (11  Green,  C.  E.)  316,  the  court  say,  on  page  319: 
"  To  make  a  delivery  of  a  deed,  it  is  not  necessary  it  should  actually  be 
handed  over  to  the  grantee,  or  to  another  person  for  him.  It  may  be 
effected  by  words  without  acts,  or  by  acts  without  words,  or  by  both  acts 
and  words.  Indeed,  it  may  be  made,  though  the  deed  remains  in  the 
custody  of  the  grantor.  ThuS;  if  both  parties  are  present  when  the  usual 
formalities  of  execution  take  plaice,  and  the  contract  is  fully  carried  out. 
and  nothing  remains  to  be  done  except  the  empty  ceremony  of  passing 
the  deed  from  the  grantor  to  the  grantee,  the  law  regarding  the  sub- 
stance, and  disregarding  mere  form,  will  adjudge  the  title  has  passed  to 
the  grantee,  and  that  the  deed  is  good  and  valid  to  him  though  it  should 
remain  in  the  custody  of  the  grantor.     However,  in  cases  where  there  is 
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§  201.  No  particular  form  required. — It  is  not  nec- 
essary to  pursue  any  particular  course  to  effect  a  valid 
delivery  of  a  deed.  It  is  sufficient  that  a  grantor  intends 
when  executing  a  deed,  to  be  understood  as  delivering  it. 
Hence,  a  grantor  is  not  permitted  to  say  that  a  deed  is 
inoperative  for  want  of  a  formal  delivery,  where  he  has 
induced  the  grantee  to  believe  in  its  execution,  and  after- 
ward allows  the  grantee  to  act  under  this  belief,  in  the 
construction  of  valuable  improvements  upon  the  land 
conveyed.'  And  it  has  been  held  that  the  signing,  seal- 
not  an  actual  transfer  of  the  deed,  it  must  satisfactorily  appear,  either 
from  the  circumstances  of  the  transaction,  or  the  acts  or  words  of  the 
grantor,  that  it  was  his  intention  to  part  with  the  deed  and  put  the  title 
ill  the  grantee:  Crawford  v.  Bertholf,  Saxt.  Ch.  467;  Folly  v.  Vantuyd 
4  Halst.  158;  Farlee  v.  Farlee,  1  Zab.  285;  Garnons  v.  Knight,  5  Barn. 
&  C.  687 ;  4  Kent's  Com.  505."  See,  also,  Armstrong  v.  Stovall,  26  Miss. 
275;  Jackson  v.  Sheldon,  22  Me.  569;  Whittaker  v.  Miller,  83  111.  381; 
Wood  on  Conveyancing,  193;  3  Wash.  Real  Prop.  286.  If  a  grantor 
requests  that  the  execution  of  a  deed  shall  be  kept  secret  so  as  to  avoid 
the  importunity  of  other  heirs,  this  gives  him  no  right  to  demand  a  re- 
turn of  the  deed,  and  does  not  postpone  its  operation  until  his  death,  or 
transform  it  into  a  will:  Crain  v.  Wright,  114  N.  Y.  307. 

1  Walker  v.  Walker,  42  111.  311;  89  Am.  Dec.  445.  In  this  case,  Mr. 
Justice  Lawrence,  in  delivering  the  opinion  of  the  court,  said  :  "  Whether 
the  statement  of  Presley  to  his  son,  on  the  day  the  deed  was  made,  that 
it  was  at  his  house  ready  for  him,  would  of  itself  be  considered  as  equiv- 
alent to  a  delivery,  it  is  not  necessary  to  decide,  though,  as  was  said  by 
this  court  in  Bryan  v-  Wash.  2  Gilm.  565,  a  '  delivery  may  be  by  acts 
without  words,  or  by  words  without  acts,  or  by  both.'  The  case  does 
not  depend  upon  these  words  alone,  but  upon  them  taken  in  connection 
with  and  construed  by  the  subsequent  acts  of  the  parties.  And  tried  by 
this  test,  we  can  entertain  no  doubt  that  the  son  understood  these  words 
of  his  father  as  meaning  a  deed  had  been  executed  with  all  the  formal- 
ities requisite  to  vest  the  title,  and  making  him  the  owner  of  the  land; 
and  that  under  the  belief  in  such  ownership,  he  built  his  house,  and 
occupied  it  till  his  last  sickness,  whan  he  was  taken  to  his  father's  house 
to  die.  His  father  permitted  him  to  entertain  this  belief,  and  to  act 
under  it,  expending  time,  labor,  and  money,  and  probably  entertained 
the  same  belief  himself.  There  is  no  evidence  whatever  that  it  was  ever 
brought  to  the  knowledge  of  Alonzo  that  his  mother  had  interposed  any 
objections,  or  that  she  desired  to  require  a  promise  from  him  that  he 
would  remain  on  the  place,  before  she  would  consent  to  the  delivery. 
All  these  circumstances  form  a  strong  case  of  equitable  estoppel.  Hav_ 
ing  induced  Alonzo  to  believe  that  a  deed  had  been  executed  which 
made  him  the  owner,  and  having  permitted  him  to  act  under  this  belief 
in  the  manner  above  stated,  he  cannot  now  be  allowed  to  say  that  the 
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ing,  and  attestation  of  a  deed  as  a  valid  instrument  be- 
tween the  parties  will  render  it  complete  and  effectual, 
notwithstanding  it  may  be  left  in  the  possession  of  the 
grantor  where  no  condition  is  attached,  and  nothing  re- 
mains to  be  done  to  give  the  deed  effect.  Like  any  other 
fact,  proof  of  which  is  required,  the  delivery  of  a  deed 
may  be  established  by  circumstantial  evidence.^  But 
while  it  is  conceded  that  no  formal  manual  delivery  to 
the  grantee  is  required,  yet  there  should  be  some  evidence 
that  the  deed  was  delivered,  or  in  case  the  grantor  retains 
possession  until  his  death,  that  he  intended  his  signature 
and  acknowledgment  before  witnesses  should  vest  the 
title,  and  evidence  of  the  withholding  of  the  deed  by  the 
grantor  from  the  grantee  until  a  particular  event  casts  the 
burden  of  proving  a  delivery  upon   the  latter.^     "  It   is 

deed  was  in  fact  inoperative  for  want  of  a  formal  delivery.  No  formal 
delivery  to  the  grantee  in  person  was  necessary.  If  the  grantor  in  a 
deed  intends,  when  executing  it,  to  be  understood  as  delivering  it,  that 
is  sufTicieiit.  The  intention  of  the  party  is  the  controlling  element,  as 
said  in  Masterton  v.  Cheek,  23  111.  76,  and  in  this  case  tliere  can  be  no 
doubt  that  both  the  fattier  and  the  son,  judged  in  the  light  of  tiieir  sub- 
sequent conduct,  considered  the  deed  as  having  been  effectually  exe- 
cuted for  the  purpose  of  passing  the  title.  Less  strictness  is  required  in 
cases  of  voluntary  settlements,  and  for  a  reason  well  illustrated  in  this 
case,  to  wit,  because  the  parties  are  supposed  to  place  great  confidence 
in  each  other:  Bryan  v.  Wash,  2  Gilm.  568,  and  cases  there  cited.  In 
this  case,  the  son,  no  doubt,  had  all  confidence  in  his  father,  and  con- 
sidered the  deed  as  safe  in  his  house  as  if  in  his  own."  In  that  case, 
after  the  deed  was  executed,  the  mother  made  some  objection,  when  her 
husband  told  her  to  take  tne  deed  and  keep  it,  until  she  should  be  satis- 
fied that  the  son  M'ould  remain  on  the  place  and  not  sell  it.  After  the 
father  and  the  magistrate  left  the  former's  house,  where  the  deed  had 
been  executed,  they  met  the  son,  and  the  father  said  to  him  :  "  Pay  the 
squire  for  making  your  deed.     It  is  up  at  the  house  ready  for  you." 

1  McLaughlin  v.  Manigle,  63  Tex,  553;  Farrar  v.  Bridges,  24  Tenn. 
(5  Humph.)  411;  42  Am.  Dec.  439.  See  Taylor  v.  Taylor,  2  Humph.  597; 
Soverbye  v.  Arden,  1  Johns.  Ch.  210. 

=*  Martin  v.  Ramsey,  5  Humph.  (24  Tenn.)  350.  A  husband  who  has  the 
entire  charge  of  his  wife's  estate  may  hold  a  deed  executed  by  him  to  her 
as  her  agent:  Yought's  Executors  y.  Vought,  SON.  J.Eq.  177.  A  deed  was 
held  not  to  have  been  delivered  where  the  evidence  of  delivery  was  as  fol- 
lows :  Tlie  deed  was  signed,  acknowledged,  and  witnessed,  handed  to  a  son 
and  by  him  immediately  handed  back  to  his  father.  A  witness  testified 
that  the  father  said  that  "  he  calculated  to  deed  that  property  to  Charles; 
that  his  son  Gus  had  his  share,  so  that  there  would  be  no  trouble  after  he 
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elementary  law,"  says  Mr.  Justice  Virgin,  "  that  the  deliv- 
ery of  a  deed  is  as  indispensable  as  the  seal  or  signature 
of  the  grantor.  Without  this  act  on  the  part  of  the 
grantor,  by  which  he  makes  known  his  final  deterniina- 
tioQ  to  consummate  the  conveyance,  all  the  preceding 
formalities  are  impotent  to  impart  vitality  to  it  as  a  sol- 
emn instrument  of  title.  No  formulary  of  words  or  acts 
is  prescribed  as  essential  to  render  an  instrument  the 
deed  of  a  person  sealing  it.  It  may  be  done  by  acts  or 
words,  or  by  both,  by  the  grantor  himself,  or  by  another 
by  the  grantor's  authority,  precedent  or  assent  subsequent 
with  the  intention  thereby  to  give  effect  as  his  deed;  to 
the  grantee  personally,  to  another  authorized  by  the 
grantee  to  accept  it,  or  to  a  stranger  with  a  subsequent 
ratification,  although  it  do  not  reach  the  grantee  until 
after  the   death  of   the   grantor."^     A  statement  by  the 

was  dead ;  that  the  father  8aid  he  would  not  like  to  see  the  deed  go  on 
record  until  after  he  was  dead ;  and  that  Charles  said  that  he  need  not  be 
afraid,  the  deed  should  not  ^o  on  record,  and  that  he  could  keep  it  him- 
self." The  father  retained  the  deed  as  well  as  possession  of  the  prop- 
erty and  subsequent!}'  executed  other  deeds  for  tlfe  same  property: 
Schuffert  v.  Grote,  88  Mich.  6")0;  26  Am.  St.  Hep.  316. 

1  In  Brown  v.  Brown,  66  Me.  316,  32'J;  Burkliolder  v.  Casad,  47  Ind. 
418;  McClure  v.  Colclough,  17  Ala.  89;  Dayton  v.  Newman,  19  I'a.  St. 
194;  Porter  v.  Cole,  4  Me.  20,  25;  Devinal  v.  Holmes,  22  Me.  121;  Hatch 
r.  Bates,  54  Me.  136;  Chadwick  v.  Webber,  3  Greenl.  141;  14  Am.  Dec. 
222;  Verplanck  v.  Sterry,  12  Johns.  536;  7  Am.  Dec.  348:  Jones  v. 
Jones,  6  Conn.  Ill;  16  Am.  Dec.  35;  Gilmore  r.  Whitesides,  Dud.  Eq. 
14;  31  Am.  Dec.  563;  Bl  ght  v.  Schenck,  12  Barr.  285;  10  Pa.  St.  2S5;  51 
Am.  Dec.  478;  Doe  v.  Knight,  5  Barn.  &  0.  671;  Woodman  v.  Coolbroth, 
7  Me.  181;  Turner  v.  Whidden,  22  Me.  121;  Shep.  Touch.  57,  58;  Chess 
V.  Chess,  1  Penr.  &  Watts,  32;  21  Am.  Dec.  350;  Hughes  v.  Easten,  4 
Marsh.  J.  J.  572;  20  Am.  Dec,  230.  In  Warren  v.  Sweet.  31  N.  H.  (U 
Fost.)  332,  Eastman,  J.,  says  (p.  340):  ''  No  form  of  words  is  necessary 
in  the  delivery  of  a  deed.  It  is  complete  when  the  grantor  has  parted 
with  his  dominion  over  it,  with  intent  that  it  shall  pass  to  the  grantee, 
provided  the  grantee  assents  to  it,  either  by  himself  or  his  agent." 
Where  a  deed  was  executed  by  the  grantor  in  the  house  of  the  grantee 
and  left  upon  the  table  of  the  latter,  who  picked  it  up  and  placed  it 
away,  the  delivery  was  sufficient:  McLennan  v.  McDonnell,  78  Cal.  273. 
But  where  the  grantee,  during  negotiations  of  a  sale  of  an  interest  in  a 
business,  obtains  possession  of  a  deed  which  was  lying  upon  a  table,  and 
its  return  is  demanded  and  refu:ed,  there  is  no  delivery:  Mnjor  v.  Todd, 
84  Mich.  85. 
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grantor  to  the  liusband  of  the  grantee,  that  certain  deeds 
were  in  his  drawer,  and  that  he  desired  such  husband  to 
get  them  and  have  them  recorded,  and  telling  him  to  en- 
ter upon  and  improve  the  portion  conveyed  to  his  wife, 
cannot  be  said  to  be  sufficient  evidence  to  show  a  delivery.* 
The  grantor  must  part  with  all  control  and  dominion  over 
the  deed  to  make  a  valid  delivery.^ 

§  262.  Delivery  a  question  of  intention. — As  no  par- 
ticular form  of  delivery  is  required,  the  question  whether 
there  was  a  delivery  of  a  deed  or  not  so  as  to  pass  title 
must  in  a  great  measure,  where  it  is  not  clear  that  an 
actual  delivery  has  been  effected,  depend  upon  the  pe- 
culiar circumstances  of  each  particular  case.  The  ques- 
tion of  delivery  is  one  of  intention,  and  the  rule  is  that  a 
delivery  is  complete  when  there  is  an  intention  manifested 
on  the  part  of  the  grantor  to  make  the  instrument  his 
deed.^     "The  doctrine  seems  to  be  settled  beyond  reason- 

1  O'Neal  V.  Brown,  67  Ga.  707.  And  see  as  to  evidence  tending  to 
Bhow  the  delivery  of  a  deed,  Martz  v.  Eggeman,  41  Mich.  430.  A  person 
executed  to  a  town  a  deed  of  a  lot  of  land  on  condition  that  a  library- 
building  should  be  erected  upon  it.  There  was  evidence  that  the  deed 
after  being  signed  was  left  with  the  grantor,  and  that  about  a  month 
afterward  it  was  acknowledged  by  him,  and  recorded  twelve  days  after 
the  acknowledgment.  It  was  also  shown  that  the  town  voted  to  erect  a 
building  on  the  land,  and  had  appointed  a  building  committee  who  soon 
after  began,  and  had  since  completed,  the  building.  On  the  issue  of 
delivery  and  acceptance,  it  was  held  that  the  evidence  was  sufficient  to 
warrant  the  finding  that  the  deed  had  been  delivered  and  accepted. 
Evidence  was  also  introduced  showing  that  the  deed  after  the  death  of 
the  grantor  was  found  in  his  house,  and  that  the  selectmen  had  no 
knowledge  of  any  delivery.  But  this  was  held  not  conclusive  in  law  to 
overcome  the  other  showing :  Snow  v.  Orleans,  126  Mass.  453.  See,  also, 
as  to  what  constitutes  delivery,  Jones  v.  Loveless,  99  Ind.  327 ;  Davis  v. 
Cross,  14  Lea  (Tenn.),  637;  52  Am.  Rep.  177;  Miller  v.  Lullman,  81  Mo. 
311. 

*  Schuffert  v.  Grote,  88  Mich.  650 ;  26  Am.  St.  Rep.  316 ;  Dean  v.  Parker, 
88  Cal.  283;  Porter  v.  Woodhouse,  59  Conn.  268;  21  Am.  St.  Rep.  131; 
Shults  V.  Shults,  159  111.  654;  50  Am.  St.  Rep.  188. 

2  Jordan  v.  Davis,  108  111.  336;  Revard  v.  Walker,  39  111.  413;  Warren 
V.  Swett,  31  N.  H.  332;  Ruckman  v.  Ruckman,  32  N.  J.  Eq.  259;  Byers  v. 
McClanahan,  6  Gill  &  J.  250;  Stewart  v.  Reddett,  3  Md.  67;  Crawford  v. 
Bertholf,  1  N.J.  Eq.  458;  Thompson  v.  Hammond,  1  Edw.  Ch.  497; 
Dukes  V.  Spangler,  9  Cent.  L.  J.  398;  Burkholder  v.  Casad,  47  Ind.  418; 
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able  (]oul>t,"  remarks  Justice  Atwater,  "that  where  a  party 
executes  and  acknowledges  a  deed,  and  afterward,  either 
by  acts  or  words,  expresses  his  will  that  the  same  is  for 
the  use  of  the  grantee,  especially  where  the  assent  of  the 

HaatinRgi  v.  Vaughn.  5  Cal.  315;  Tyler  v.  Hall,  106  Mo.  313;  27  Am.  St. 
Rep.  337;  Dean  v.  Parker,  88  Cal.  283;  Price  v.  Hudson,  125  HI.  284; 
Gordon  v.  Adams,  127  111.  223;  Vreeland  v.  Vreeland,  48  N.  J.  Eq.  56; 
Hubbard  v.  Cox,  76  Tex.  239;  Stokes  v.  Anderson,  118  Ind.  533;  Hurl- 
burtv.  Wheeler,  40  N.  H.  73;  Dwinell  v.  Bliss,  58Vt.353;  Orr  u.  Clark, 
62  Vt.  136 ;  Elmore  v.  Marks,  39  Vt.  538 ;  Lindsay  v.  Lindsay.  11  Vt.  621 ; 
Shiirtleff  V.  Francis,  118  Mass.  154;  Parrott  v.  Avery,  15'  Mass.  594;  38 
Am.  yt.  Rep.  465;  Stevens  v.  Stevens,  150  Mass.  557  ;  Brabrook  v.  Bank, 
104  Mass.  228;  6  Am.  Rep.  222;  Chase  v.  Breed,  5  Gray,  440;  Hawkes  v. 
Pike,  105  Mass.  560;  7  Am.  Rep.  554;  Somers  v.  Pumphrey,  24  In<1.231; 
Hotchkiss  V.  Olmstead,  37  Ind.  74;  Dean  v.  Parker,  88  Cal.  283;  Ross  v. 
Campbell,  73  Ga.  309;  Martling  v.  Martling,  47  N.  J.  Kq.  122;  Fain  v. 
Smitli,  14  Or.  82;  58  Am.  Rep.  281;  Thatcher  v.  St.  Andrews  Church, 
37  :Mich.  264;  Douglass  v.  West,  140  111.  455;  Miller  v.  Meera,  155  111. 
284 ;  McElroy  v.  Hiner,  133  111.  156;  Otis  v.  Beckvvith,  49  111.  121 ;  Weber 
V.  Christen.  121  111.  91;  Benson  v.  Hall,  150  111.  60;  2  Am.  St.  Rep.  68; 
Walker  v.  Walker,  42  111.  311 ;  89  Am.  Dec.  415;  Otis  v.  Spencer,  102111. 
622;  40  Am.  Rep.  617;  Gunnell  v.  Cockerill,  79  111.  79;  Masterson  v. 
Cheek,  23  111.  72;  Benneson  v.  Aiken,  102  111.  284;  40  Am.  Rep.  592; 
Hill  V.  Hill,  119111.  242;  Byarst;.  Spencer,  101  111.  429;  40  Am.  Rep.  212; 
Roane  v.  Baker,  120  111.  308;  Burnap  v.  Sharpsteen,  149  111.  225;  Mc- 
Donald V.  Minnick,  147  111.  651;  Lancaster  v.  Blaney,  140  111.  203;  Shov- 
ers  V.  Warrick,  152  111.  355 ;  Standiford  v.  Standiford,  97  Mo.  231 ;  Gilmore 
I'.  Morris,  13  Mo.  App.  114;  Hammerslou:4h  v.  Cheatham,  84  Mo.  13; 
Hutton  V.  Smith,  88  Iowa,  238;  Richardson  v.  Grays,  85  Iowa,  149; 
Ware  v.  Smith,  62  Iowa,  159;  Craven  v.  Winter,  3S  Iowa,  471 ;  Farmers' 
&  Traders'  P.ank  d.  Haney,  87  Iowa,  101;  Steel  v.  Miller,  40  Iowa,  402; 
Taliman  v.  Cooke,  39  Iowa,  402;  Parker  v.  Parker,  56  Iowa,  111 ;  Robin- 
son V.  Gould,  26  Iowa,  89;  McKenna  v.  Kelso,  52  Iowa,  727;  Alexamler 
V.  Alexander,  71  Ala.  295;  Martin  v.  Flaharty,  13  Mont.  96;  40  Am.  St. 
Rep.  415;  Jones  v.  Swayze,  42  N.  J.  L.  279;  Davis  v.  Williams,  57  Miss. 
843;  Warren  v.  Swett,  31  M.  H.  322;  Tisher  v.  Beck  with,  30  Wis.  55;  11 
Am.  Rep.  546 ;  Tyler  v.  Hall,  106  Mo.  313 ;  27  Am.  St.  Rep.  337  ;  Stevens 
I'.  Hatch,  6  Minn.  64  ;  Ciaston  r.  Merriam,  33  Minn.  271 ;  Conlan  v.  Grace, 
36  Minn.  276;  Schmitt  v.  Schmitt,  31  Minn.  99;  Brittaiu  v.  Work,  13 
Neb.  347.  In  Bogie  v.  Bogie,  35  Wis.  659,  the  court,  after  citing  many 
cases,  says,  per  C.  J.  Ryan  tp.  667):  "These  authorities  establish  that 
there  is  no  set  ritual  of  delivery ;  that  when  a  deed  is  executed,  and  the 
minds  of  the  parties  to  it  meet,  expre.ssly  or  tacitly,  in  the  purpose  to 
give  it  present  effect,  the  deed  is  validly  delivered ;  and  that  such  meet- 
ing of  minds  may  be  gathered  from  acts  or  signs,  words  or  silence,  in 
multitudinous  variety  of  circumstance."  And  see  Harris  v.  Harris,  59 
Cal.  ti20. 

DBKD8,  Vol.  1.  — 19 


§  262  DELIVERY  OF  DEEDS.  290 

grantee  appears  to  the  transaction,  it  shall  be  sufficient 
to  convey  the   estate,  althougli   the  deed  remains  in  the 

hands  of  the   grantor The  main  thing  which  the 

law  looks  at  is  whether  the  grantor  indicates  his  will  that 
the  instrument  should  pass  into  the  possession  of  the 
grantee;  and  if  that  will  is  manifest,  then  the  conveyance 
inures  as  a  valid  grant,  although,  as  above  stated,  the 
deed  never  comes  into  the  hands  of  the  grantee."  ^  A 
deed  does  not  become  operative  until  it  is  delivered  with 
the  intent  that  it  shall  become  effective  as  a  conveyance. 
Whether  such  intent  actually  existed  is  a  question  of  fact 
to  be  determined  by  the  circumstances  of  the  case,  and 
cannot  in  the  majority  of  instances  be  declared  as  a  mat- 
ter of  law.^  A  deed  was  held  complete  and  valid  where 
it  had  been  prepared  for  execution,  read,  signed,  and 
acknowledged  before  a  proper  officer,  notwitlistanding 
the  testimony  of  the  witnesses  present  at  its  execution  that 

^  Stevens  v.  Hatch,  6  Minn.  fi4,  76, 

*  Hibberd  p.  Smith,  67  Cal.  5i7;  56  Am.  Eep.  726;  Denis  v.  Velati,  96 
Cal.  223;  Lutes  v.  Reed,  138  Pa,  St.  171;  Roll  v.  Red,  50  N.  J.  L.  264; 
Hunt  V.  Swayze,  55  N,  J.  L.  33;  Nye  v.  Lowry,  82  Ind.  316;  Cherry  v. 
Herring,  83  Ala,  458;  Bovee  v.  Hinde,  135  ill.  137;  Hannah  v.  >v\arner, 
8  Watts,  9;  34  Am.  Dec.  442;  Pitts  v.  Slieriff,  108  Mo.  110;  Graham  v. 
Meacham,  63  Vt,  231;  Sneathen  v.  Sneathen,  104  Mo.  201;  24  Am.  St. 
Rep.  326;  Orowder  v.  Searcy,  103  Mo.  97;  Burke  v.  Adams,  80  Mo.  504; 
50  Am,  Rep.  510;  Standiford  v.  Standiford,  97  Mo.  231 ;  Welch  v.  Sackett, 
12  Wis.  243;  Bogie  v.  Bogie,  35  Wis.  659;  Simmons  v.  Simmons,  7 A  Ala, 
365;  McLure  v.  Colclough,  17  Ala.  89;  Elsberry  v.  Boykin,  65  Ala.  336; 
Rountree  v.  Smith,  152  111.  493;  Pennsylvania  Co,  r.  Dovey,  64  Ptt.  St. 
260 ;  Van  Hook  v.  Walton,  28  Tex.  59 ;  Dayton  v.  Newman,  19  Pa.  St.  194 ; 
Whitman  v.  Heneberry,  73  III,  109;  Alexander*?,  Alexander,  71  Ala.  295; 
Byars  v.  Spencer,  101  111.  429;  40  Am,  Rep.  212;  Vau^han  v.  Gorman, 
94  In<l,  11 ;  Lindsay  v.  Lindsay,  11  Vt,  621;  Hill  v.  McNichol,80  Me.  209; 
Earle  v.  Earle,  20  N,  J.  L.  347;  Hatch  v.  Hatch,  54  Me.  13.>;  Brown  v. 
Brown,  66  Me.  316;  Flint  v.  Phipps,  16  Or.  437;  Fain  i).  Smith,  14  Or.  82; 
58  Am.  Rep.  281  ;  Critchfield  v.  Critchfield,  24  Pa.  St,  100;  Devereux  v. 
McMahon,  lOS  N,  0,  134,  "In  all  cases  the  intention  of  the  grantor  to 
part  with  its  possession  and  control  enters  largely  into  the  question  of 
delivery.  When  the  facts  show  that  the  grantor  did  not  intend  to  lose 
control  of  the  deed,  and  still  continues  to  have  power  over  the  title 
without  the  consent  of  the  grantee,  there  is  not  such  a  delivery  as  the 
law  requires  to  render  it  a  deed,  and  it  cannot  pass  title":  Byars  r. 
Spencer,  101  111.  429;  40  Am.  Rep.  212.  See.  also,  to  the  same  effect, 
Shults  V.  Shults,  159  111.  654;  50  Am.  St.  Rep.  188. 
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there  was  no  formal  delivery,  and  the  fact  that  the  deed 
after  the  grantor's  death  was  found  among  his  private 
papers  in  his  desk.^  For  the  more  convenient  operation 
of  a  winery  phint  a  corporation  was  used  hy  its  two  joint 
owners,  one  of  whom  held  the  legal  title  to  the  land 
which  he  had  placed  in  the  name  of  the  corporation  for 
convenience.  He  held  all  of  the  stock  of  the  corporation 
and  the  officers  were  simply  his  agents.  A  deed  was  made 
by  his  direction  by  the  corporation  to  both  of  the  original 
joint  owners  of  the  winery  tract.  This  deed  was  left  un- 
recorde<l,  and  was  retained  by  the  holder  of  the  stock  in 
the  corporation.  It  was  held  that  the  title  of  the  corpora- 
tion was  vested  in  both  owners,  and  that  the  vendee  of  the 
other  joint  owner  had  the  right  to  compel  the  execution 
of  the  necessary  instruments  to  show  that  the  title  had  so 
vested.* 

§  263.  Evidence  of  intention. — AVhere  a  controversy 
arises  as  to  whether  a  deed  was  delivered  without  author- 
ity by  fraudulent  collusion  between  the  grantor's  agent 
and  the  grantee,  it  is  proper  to  show  the  offers  communi- 

*  Scrugham  v.  Wood,  15  Wend.  545;  30  Am.  Dec.  75.  Said  Nelson, 
J:  "No  one  can  doubt  from  the  account  of  the  execution  of  the  deed 
given  by  the  commissioner,  in  connection  with  the  previous  preparation 
of  it  at  tlie  instance  of  Scrugham,  that  it  was  the  understanding  and  intent 
of  all  parties  at  the  time  of  the  execution  and  acknowledgment  that  it 
was  delivered,  or  in  other  words,  that  the  family  settlement  was  com- 
plete " :  See,  also,  Roosjevelt  v.  Carow,  6  Barb.  190;  Rose  v.  Rose,  7 
Barb.  174;  Bunn  v.  Wiiithrop,  1  Johns.  Ch.  329;  Rathbun  v.  Rathbun, 
6  Barb. 98.  But  where  a  father  signed  and  sealed  a  deed  transferring 
land  to  his  son,  and  left  it  with  the  scrivener  with  instructions  to  have 
it  recoriled,  which  was  done,  and  the  scrivener  at  the  request  of  the 
grantor  retained  the  deed  in  his  hands  until  the  death  of  the  son,  when 
the  father  reclaimed  the  deed  and  canceled  it,  the  eon  having  no  knowl- 
edge of  the  circumstances,  it  was  held  that  the  conveyance  was  imper- 
fect for  want  of  delivery,  and  that  the  father  was  entitled  to  hold  the 
land  as  against  the  heirs  cf  the  son  :  Maynard  v.  Maynard,  10  Mass.  4rid; 
6  Am.  Dec.  146.  See,  also,  Wankford  v.  Wankford,  1  Salk.  299,  301; 
Hatch  V.  Haskins,  17  Me.  (5  Shep.)  391;  Stilwell  v.  Hubbard,  20  Wend. 
44;  Mills  v.  Gore,  20  Pick.  28;  Rogers  r.  Carey,  47  Mo.  232;  4  Am.  Rep. 
322.  This  section  is  quoted  approvingly  by  the  Supreme  Court  of  Mon- 
tana in  Martin  v.  Flaharty,  13  Mont.  i»6;  40  Am.  St.  Rep.  415. 

«  Eshleman  v.  Henrietta  Vineyard  Co.,  102  Cal.  199. 
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cated  by  the  agent  to  the  grantor  as  emanating  from  the 
grantee,  and  the  instructions  as  to  delivery  given  by  the 
grantor  to  the  agent.'  Two  brothers,  A  and  B,  lived 
togetlier,  A  working  for  B.  After  the  death  of  B,  a  bill 
was  brought  by  A  against  the  heirs  of  B  to  obtain  a  deed, 
which  it  was  claimed  had  been  delivered  to  him  by  B 
before  his  death.  The  delivery  of  the  deed  was  denied, 
but  it  was  proved  and  admitted  that  the  deed  had  been 
executed  and  acknowledged.  The  deed  was  kept  appar- 
ently in  B's  bureau  drawer  among  other  papers,  but  one 
of  the  witnesses  for  A  testified  that  B  delivered  the  deed 
to  him  for  A.  One  of  the  defendants,  however,  testified 
that  he  saw  B  take  the  deed  from  the  drawer  and  destroy 
it.  The  court  held  that  there  was  not  sufficient  evidence 
to  entitle  the  plaintiff  to  a  decree.^  The  grantee  is  not 
affected  by  the  fact  that  a  deed  executed  by  husband  and 
wife  was  delivered  by  the  husband  against  the  wife's  in- 
structions, when  the  grantee  did  not  know  that  the  de- 
livery was  unauthorized.* 

1  Adams  v.  Kenney,  59  N.  H.  133;  Reinhart  v.  Miller,  22  Ga.  402;  68 
Am,  Dec.  506;  Blaisdell  v.  Leach,  101  Cal.  405;  40  Am.  St.  Rep.  65. 
Where  persons  have  had  undisturbed  possession  for  many  years  claiming 
under  a  deed  signed  "  A  per  B  "  the  deed  will  be  presumed  to  have  been 
signed  in  the  presence  and  by  the  authority  of  the  grantor,  if  he  was 
unable  to  read  or  write,  and  the  person  signing  as  agent  liad  been  in  the 
habit  of  signing  deeds  for  him:  Kennedy  v.  Gramling,  33  S.  C.  367;  26 
Am.  St.  Rep.  676.  Where  the  grantor  has  suljsequently  acknowledged 
the  dend  before  a  proper  officer  he  ia  estopped  from  denying  his  signa- 
ture :  §  465  a,  post. 

*  Gorman  v.  Gorman,  98  111.  361.  Dickey,  0.  J.,  and  Walker,  J.,  dis- 
sented. 

^  Edwards  v.  Desraukes,  53  Tex.  605.  Where  an  exchange  of  lands 
had  been  agreed  upon,  and  one  of  the  parties  laid  his  deed  down  on  the 
table  before  the  other,  who  took  it  and  gave  the  former  his  deed,  but, 
finding  that  it  was  a  special  warranty  deed,  objected  to  it  and  demanded 
a  general  warranty  deed,  and  on  not  receiving  it  demanded  the  return  of 
his  own  deed,  it'.vas  held  that  the  deed  was  not  delivered:  McKonald 
V.  Minnick,  147  111.  651.  Where  the  grantee  has  taken  possession  of  the 
land  described  in  the  deed  and  has  erected  improvements,  these  facts 
show  an  intention  on  the  part  of  the  grantor  to  make  an  effectual  deliv- 
ery of  the  deed:  Williams  v.  Williams,  148  111.426;  McFall  v.  McFall, 
136  Ind.  122;  Sturtevant  v.  Sturtevant,  116  111.  340;  Hayes  v.  Boylan,  141 
111.  400;  o3  Am.  St.  Rep.  261;  Reed  v.  Douthit,  62  111.  348. 
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§  264.  When  deed  takes  effect. — As  delivery  is  the 
final  act  necessary  to  the  valid  execution  of  a  deed,  it  fol- 
lows that  the  deed  does  not  take  effect  until  that  time. 
And  where  the  date  and  the  day  of  delivery  are  different, 
it  takes  effect  from  delivery  only,  and  not  from  date.^  "A 
deed  takes  effect  only  from  the  date  of  its  delivery,  which 
may  be  either  actual  or  constructive."  ^  Between  the 
same  parties,  a  deed  may  sometimes,  for  the  furtherance 
of  justice,  be  permitted,  in  its  operation,  to  relate  back  to 
the  time  of  a  contract  for  the  purchase  of  the  land  con- 
veyed by  the  deed;  but  this  effect  will  not  be  given  to  it 
when  wrong  would  thereby  be  done  to  strangers.'  In  an 
action  to  cancel  and  set  aside  a  recorded  deed,  on  the 
ground  that  it  was  never  delivered,  and  that  its  posses- 
sion was  procured  by  the  grantee  by  fraud,  it  is  held  in 
Colorado  that,  when  the  grantee  is  dead,  that  it  is  not 
sufficient  to  make  the  executor  a  defendant,  but  the  heirs 
of  the  grantee  mast  also  be  joined.'  The  instrument  has 
no  legal  existence  as  a  deed,  and  no  person  can  acquire 

»  Bank  of  Healdsburg  v.  Bailhache,  65  Cal.  327 ;  Harrington  v.  Gage, 
6  Vt.  532 ;  Mitcrhell  v.  Bartlett,  51  N.  Y,  453 ;  Harman  v.  Oberdorfer,  33 
Gratt.  497 ;  Blake  r.  Flash,  44  111.  302;  Jackson  v.  Bard,  4  Johns.  230;  4 
Am.  Dec.  267;  McDowell  v.  Chambers,  1  Strob.  Eq.  347;  47  Am.  Dec. 
539;  Anderson  V.  Lewis,  1  Freera.  Ch.  (Mich.)  178;  Floyd  v.  Kicks,  14 
Ark.  286;  58  Am.  Dec.  374  ;  Harrison  r.  Phillips'  Academy,  12  Mass  456; 
Fitzgerald  v.  Goff,  99  Ind.  28;  Jackson  v.  Schoonmaker,  2  Johns.  230; 
McCants  v.  McConnell,  1  Tread.  190;  Goodwin  v.  Whitfield,  5  Ired. 
162 ;  :MoDowu11  v.  Chambers,  supra;  Hatch  v.  Hatch,  9  Mass.  307;  6  Am. 
Dec.  67. 

»  Tuttle  V.  Turner,  28  Tex.  759,  773,  per  Coke,  J;  Fairbanks  r.  :\Iet- 
calf,  8  Mass.  230;  Hood  v.  Brown,  2  Ohio,  266;  City  Bank  v.  McClellan, 
21  Wis.  112. 

»  Jackson  V.  Bard,  4  Johns.  230;  4  Am.  Dec.  267.  All  stipulations 
contained  in  a  prior  contract  to  convey  are  merged  in  the  deed:  Slocum 
V.  Bracy,  55  Minn.  249;  43  Am.  St.  Kep.  499.  And  see,  also,  §§  850  a 
and  850  b,  post. 

*  Snyder  v.  Voorhies,  7  Col.  296.  Parol  evidence  i8  inadmissible  to 
show  that  a  deed  given  as  part  of  a  bonus  to  aid  the  construction  of  a 
cable  road,  delivered,  and  purporting  to  vest  the  title  unconditionally, 
was  not  to  take  effect  if  the  road  was  not  built  on  account  of  failure  to 
secure  additional  sums  as  part  of  the  bonus:  P.luwett  v.  Front  St.  Cable 
Ry.  Co.  (Cir.  Ct.  App.),  49  Fed.  Rep.  126;  affirmed,  51  Fed.  Rep.  625;  2 
C.  C.  A.  415;  7  U.  S.  App.  285. 
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rights  under  it  where  it  has  passed  into  the  grantee's 
hands  without  the  grantor's  intention  to  make  it  oper- 
ative.' 

§  265.  Presumption  as  to  time  of  delivery. — The  gen- 
eral presumption  is,  that  a  deed  was  delivered  at  the  time 
it  bears  date.'^  Where  a  deed  bears  date  of  a  certain  day, 
and  is  acknowledged  on  a  subsequent  day,  a  difference  of 
opinion  prevails,  as  we  have  seen  in  the  chapter  on  the 
formal  parts  of  the  deed,  among  courts  as  to  the  time  at 
which,  in  the  absence  of  proof,  it  is  to  be  presumed  to 
have  been  delivered.  In  most  states  the  rule  is  adhered 
to  strictly  that  the  date  of  the  deed  is  'prima  facie  evidence 
of  the  time  of  its  delivery,  and  this  presumption  is  not 
allowed  to  be  overcome  by  showing  that  it  was  acknowl- 
edged on  a  later  day.^     But  in  other  cases  it  is  held  that 

1  Fitzgerald  v.  Goff,  99  Ind.  28.     See  Jones  v.  Loveless,  99  Ind.  317. 

■■'  Raines  v.  Walker,  77  Va.  92;  Harman  v.  Oberdorfer,  33  Gratt.  497; 
Cutts  V.  York  etc.  Co.,  18  Me.  190;  Deinineer  v.  McOonnel,  47  111.  228; 
Hall  V.  Benner,  1  Pen.  ct  W.  402;  21  Am.  Dec.  394;  Ellsworth  ?;.  Central 
R.  R.  Co.,  34  N.  J.  L.  93;  Meech  v.  Fowler,  14  Ark.  29;  Harrisons. 
Phillips'  Academy,  12' Mass.  456;  Billings  v.  Stark,  15  Fla.  297;  Geiss  v. 
Odenheinier,  4  Yeates,  278;  2  Am.  Dec.  407;  Colquhoun  v.  Atkinson,  6 
Munf.  515;  McConnell  v.  Brown,  Litt.  Sel.  Cas.  462;  3  Wash.  Real  Prop. 
286;  Faulkner  v.  Adams,  126  Ind.  459;  Scobey  v.  Walker,  114  Ind.  254. 
See  ()  178,  ante. 

»  Darst  V.  Bates,  51  111.  439.  See  Sweetser  v.  Lowell,  33  Me.  446; 
Jaynet;.  Gregg,  42  111.  413;  Breckenridge  v.  Todd,  3  T.  B.  Mon.  52;  16 
Am.  Dec.  83;  Harris  v.  Norton,  16  Barb.  264;  Ford  v.  Gregory,  10  Mon. 
B.  175;  Robinson  v.  Gould,  26  Iowa,  89;  McConnell  v.  Brown,  Litt.  Sel. 
Cas.  459.  In  Darst  v.  Bates,  supra,  Mr.  Justice  Walker,  who  delivered 
the  opinion  of  the  court  said:  "But  the  trust  deed  bears  date  on  the 
13th  day  of  October,  1856,  and  the  notes  are  by  it  described  as  bearing 
even  date  therewith;  and,  in  the  absence  of  proof  showing  that  it  was 
executed  on  a  different  day,  the  date  specified  will  ba  presumed  to  be 
the  true  date  of  its  execution.  It  is  true  that  it  was  not  acknowledged 
until  the  30th  of  that  month,  but  that  does  not  prove  that  it  had  not 
been  executed  V^efore  that  time.  And  when  it  appears  that  the  deed  of 
trust  and  notes  did  not  come  to  the  hands  of  Bates  until  about  the  3d  or 
4th  of  the  next  November,  we  may  readily  suf)pose  that,  although  previ- 
ously executed,  it  would  only  be  acknowledged  at  the  time  the  makers 
desired  to  forward  it  to  Bates."  "It  is  of  little  importance,"  says  the 
court,  in  Smith  v.  Porter,  10  Gray,  66,  69,  "  that  the  deed  was  not  ac- 
knowledged on  the  same  day  on  which  it  purports  to  have  been  executed* 
but  on  the  17th  of  January,  1806.     It  is  well  known  that  in  this  common- 
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where  there  is  no  proof  of  delivery  prior  to  the  acknowl- 
edgment, and  the  acknowledgment  is  perfected  on  a  day 
subsequent  to  the  date  of  the  deed,  the  deed  must  be  pre- 
sumed to  have  been  delivered  after  its  date.^  These  decis- 
ions proceed  upon  the  ground  that  the  acknowledgment 
of  deeds  and  other  instruments  intended  for  record  i)re- 
cede  delivery  in  the  usual  course  of  business.  The  pre- 
sumption that  a  deed  was  delivered  on  the  day  of  its  date 
cannot  prevail  against  the  positive  averments  in  the  ack- 
nowledgments that  it  was  executed  afterward,  where  the 
deed  was  executed  and  acknowledged  on  different  days  by 
parties  living  in  different  counties."  The  presumption, 
however,  as  to  the  time  of  the  delivery  is  not  conclusive, 
and  the  time  at  which  actual  delivery  was  made  may  be 
shown  by  parol  evidence.  "  That  the  date  found  in  the 
body  of  the  deed  is  presumptively  the  date  at  which  it  was 

wealth,  the  title  to  land,  followed  by  a  corresponding  seisin  and  posses- 
sion, often  passes  by  instruments  of  conveyance  which  are  not  duly 
acknowledu;ed ;  and  accordingly  the  law  will  not  allow  a  title  to  fail  on 
account  of  such  omission,  but  has  made  suitable  provision  for  supplying 
the  defect  of  an  acknowledgment  where  it  is  found  to  exist"  :  See  Sum- 
mers V.  Darne,  31  Gratt.  791. 

1  Blanchard  v.  Tyler.  12  Mich.  339;  86  Am.  Dec.  57;  Clark  v.  Akers, 
16  Kan.  166 ;  Loomis  v.  Pingree,  43  Me.  299 ;  Fontaine  v.  Boatman's  etc. 
Bank,  57  Mo.  553.  See  Eaton  v.  Trowbridge,  38  Mich.  454;  Brolasky  v. 
Furey,  12  Phila.  428. 

'  Henderson  v.  Mayor  etc.  of  Baltimore,  8  Md.  352.  In  that  case. 
Tuck,  J.,  said,  (p.  358) :  "The  deed  bearing  date  April  19th,  executed  as 
a  compliance  with  the  condition  on  wliic'i  Shipley  signed  the  applica- 
tion, ana  relied  on  by  the  appellees  as  evidence  of  ratification,  cannot  be 
considered  as  operative  from  its  date  even  if  it  be  otherwise  suthcient  to 
remove  the  objection.  Deeds  take  effect  from  delivery.  It  is  manifest 
that  this  was  executed  and  acknowledged  by  some  of  the  grantors  after 
the  4th  of  May,  and  could  not  have  been  delivered  on  the  day  of  its  date. 
There  was  no  proof  as  to  the  delivery  other  than  what  appeared  on  the 
instrument.  Being  a  point  arising  upon  its  face  unconnected  with  parol 
priHjf,  it  was  for  the  decision  of  the  court:  Barry  v.  Hoffman,  6  Md.  78. 
Where  deeds,  as  in  this  case,  are  executed  and  acknowledged  in  different 
countries,  and  necessarily  on  different  days,  the  presumption  arising  from 
the  date  that  the  instrument  was  delivered  on  that  day,  cannot  staud 
against  the  positive  averment  in  tlie  acknowledgment  that  it  was  exe- 
cuted afterward."  See  Van  Rensselaer  v.  Vickery,  3  Lans.  57,  wiiere  it 
was  held  that  it  would  not  be  presumed  that  a  deed  was  delivered  until 
the  cancellation  of  the  revenue  stamps. 
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delivered  is  not  questioned;  that  this  presumption,  how- 
ever, is  not  conclusive,  but  that  the  true  date  of  delivery 
may  be  proved  aliunde  is  also  clear.^  Notwithstanding 
that  the  rule  is  not  uniform  in  all  the  states,  the  weight  of 
authority  and  the  better  opinion  is  to  the  effect  that, 
although  a  deed  may  be  acknowledged  on  a  day  subse- 
quent to  its  date,  the  date  of  the  deed  is  nevertheless 
presumed  to  be  the  time  at  which  delivery  was  made. 
Acknowledgment  may  have  been  made  at  a  subsequent 
time,  and  as  it  may  be  impossible  to  tell  from  lapse  of 
time  when  delivery  was  actually  effected,  the  most  satis- 
factory presumption  to  adopt  is  that  the  deed  was  deliv- 
ered at  its  date,  making  this  the  time  from  which  it  will  be 
presumed  to  be  operative  to  pass  the  grantor's  title.^ 

§  266.  Verbal  admissions. — When  it  becomes  mate- 
rial to  inquire  whether  a  deed  was  delivered  at  its  date  or 
some  other  time,  the  question  to  be  solved  is,  when  did 
the  parties  consider  that  the  grantee  had  unconditional 
control  of  the  deed/  Where  there  is  positive  evidence 
that  a  deed  was  delivered  at  its  date,  and  it  is  shown  in 
addition  to  this  that  the  deed  was  ready  for  delivery  at 
that  time,  and  that  its  delivery  was  practicable,  evidence, 
consisting  of  verbal  admissions,  and  the  testimony  of  prej- 
udiced parties,  to  establish  a  delivery  at  a  different  time, 
cannot  be  regarded  as  convincing  in  a  proceeding  in 
equity.*  But  in  the  case  of  a  forged  instrument,  there  is 
no  presumption  that  it  was  delivered  at  its  date,  or  at  any 
other  particular  time.*     Where  a  father  has  executed  a 

1  Tread  well  v.  Reynolds,  47  Cal.  171;  "Whitman  v.  Henneberry,  73  III. 
109.  See,  also,  Fairbanks  v.  Metcalf,  8  Mass.  280;  Harrison  v.  Phillip.s' 
Academy,  12  Mass.  456 ;  Barry  v.  Hoffman,  6  Md.  78 ;  Cook  v.  Knowles, 
38  Midi.  316;  Saunders  v.  liiythe,  112  Mo.  1. 

2  Hardin  v.  Osborne,  60  III.  93;  Harden  v.  Crate,  78  III.  533;  Ells- 
worth V.  Cent.  R.  R.  Co.,  34  N.  J.  L.  93;  People  v.  Snyder,  41  N.  Y.  4U2. 
See  §§  179,  181,  ante. 

»  McCuUough  V.  Day,  45  Mich.  554. 

*  McCuliough  V.  Day,  supra. 

*  Remington  Paper  Co.  v.  O'Dougharty,  81  N.  Y.  474.  If  the  grantor 
named  in  the  deed  receives  a  lease  of  the  propt-iuy  conveyed  from  the 
grantee,  and  both  take  the  instruments  to  a  bank  and  place  them  m 
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deed  and  placed  it  on  record,  and  had  previously  declared 
his  intention  to  convey  the  land,  and  said  afterward  that 
he  had  conveyed  it,  and  the  sons  enter  into  possession  of 
the  land  and  make  improvements  upon  it,  the  delivery 
and  acceptance  of  the  deed  are  sufficiently  shown.^ 

§  267.     Possession    of  deed    surreptitiously   obtained. 

A  deed  which  has  been  surreptitiously  and  fraudulently 
obtained  from  the  grantor  without  his  knowledge  or  con- 
sent, does  not,  even  as  against  a  subsequent  purchaser 
without  notice,  transfer  title.^  "A  deed  purloined  or 
stolen  from  the  grantor,  or  the  possession  of  which  was 
fraudulently  or  wrongfully  obtained  from  him  without 
his  knowledge,  consent,  or  acquiescence,  is  no  more  ef- 
fectual to  pass  title  to  the  supposed  grantee,  than  if  it 
were  a  total  forgery,  and  an  instrument  of  the  latter  kind 
had  been  spread  upon  the  record.  The  only  question 
which  can  ever  arise  to  defeat  the  title  of  the  supposed 
grantor  in  such  cases,  is  whether  he  was  guilty  of  negli- 
gence in  having  made,  signed,  and  acknowledged  the  in- 
strument, and  in  suffering  it  to  be  kept  or  deposited  in 
some  place  where  he  knew  the  party  named  as  grantee 
might,  if  so  disposed,  readily  and  without  trouble  obtain 
such  wroiigful  possession  of  it,  and  so  be  enabled  to  de- 
ceive and  defraud  innocent  third  persons.  It  might  pos- 
sibly be  that  a  case  of  that  kind  could  be  presented  where 
the  negligence  of  the  supposed  grantor  in  this  respect  was 
so  great,    and    his  inattention  and   carelessness    to    the 

the  custody  of  the  cashier,  with  an  indorsement  to  deliver  them  to  the 
grantor,  and  in  case  of  her  death,  to  the  grantee,  and  it  the  grantor  sub- 
sequently speaks  of  the  conveyance  as  the  grantee's  deed,  a  finding 
from  these  facts  may  be  made  that  the  deed  was  delivered,  and  became 
operative  in  the  grantor's  lifetime:  Martin  v.  Flaharty,  13  Mont.  9C;  40 
Am.  St.  Kep.  415. 

1  Williams  v.  Williams,  148  111.  426. 

»  Gould  V.  Wise,  97Cal.  532;  Fitzgerald  y.Goff,  99  Ind.  28;  Henry  v. 
Carson,  96  Ind.  412;  Stokes  i;.  Anderson,  US  Ind.  533.  See,  also,  Healey 
V.  Seward,  5  Wash.  319;  31  Pac.  Rep.  874;  Steel  r.  Miller,  40  Iowa,  402; 
Huey  V.  Huey,  65  Mo.  689;  Ilulton  v.  Smith,  88  Iowa.  238;  Woodman  v. 
Coolbroth,  7  Greeul.  181;  Stevens  v.  Castel,  63  Mich.  HI. 
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rights  of  others  so  marked,  that  the  law  would  on  that  ac- 
count estop  him  from  setting  up  his  title  as  against  a 
bona  fide  purchaser  for  value  under  such  deed."^ 

»  PerD;xon,C.  J.,inTisher  r.  Beckwith,  30Wis.55;  11  Am.  Kep.  546; 
Henry  v.  Caison,  96Tnd.  412,  In  Everts  v.  Agnes,  4  Wis.  343 ;  65  Am.  Dec. 
314;  where  it  was  held  that  the  fraudulent  procurement  of  a  deed  depos- 
ited as  an  escrow  from  the  depositary,  by  the  grantee,  will  not  pass  the 
title,  and  that  a  subsequent  purchaser  of  the  grantee  for  a  valuable  consid- 
eration, without  notice,  derives  no  title,  and  is  not  entitled  to  protection, 
Smith,  J. ,  in  delivering  the  opinion  of  the  court,  said  (p.  350) :  '  'We  think 
that  there  can  be  no  douVjt  that  tlie  fraudulent  means  used  by  Agnes  to 
get  possession  of  the  deed  from  Zettler,  the  depositary,  are  such  as  effect- 
ually preclude  him  from  deriving  any  benefit  from  it.  The  testimony  in 
this  branch  of  the  case  is  satisfactory.  The  deed  was  left  with  Zettler  as 
an  escrow,  with  instructions  not  to  be  delivered  until  certain  securities 
iihould  be  given  by  Agnes.  Until  the  performance  of  the  condition,  it 
was,  and  must  remain,  a  mere  scroll  in  writing,  of  no  more  eflicacy  than 
any  other  written  scroll;  but  when,  upon  the  performance  of  the  condi- 
tion, it  is  delivered  to  the  grantee  or  his  agent,  it  then  becomes  a  deed  ta 
all  intents  and  purposes,  and  the  title  passes  from  the  date  of  thedelivery. 
The  delivery  to  be  valid  must  be  with  the  assent  of  the  grantor.  These 
are  familiar  principles,  and  do  not  require  the  citation  of  authorities  to 
sustain  them.  If  the  grantee  obtain  possession  of  the  escrow  without 
performance  of  the  condition,  he  oljtains  no  title  thereby,  because  there 
has  been  no  delivery  with  the  assent  of  the  grantor,  which  assent  is 
dependent  upon  compliance  with  the  condition.  The  assent  of  the  latter 
is  withheld  until  the  condition  is  performed.  The  obtaining  of  it  by 
fraud,  larceny,  or  any  means  short  of  the  performance  of  the  condition, 
is  against  the  assent  of  the  grantor,  and  as  this  assent  is  essential  to 
delivery,  and  a  delivery  is  essential  to  the  validity  of  the  deed,  it  is  difficult 
to  perceive  how  Agnes  ever  obtained  any  title  whatever  to  the  premises, 
and,  of  course,  equally  difficult  to  perceive  how  he  could  convey  any  by 
any  conveyance  which  he  might  execute  to  another.  The  recording  of 
an  escrow  does  not  make  it  a  deed.  Suppose  Zettler  had  procured  the 
deed  to  be  recorded,  and  Swift  had  purchased  of  Agnes  on  the  faith  of 
the  record  title,  without  any  delivery  of  the  deed  to  Agnes,  will  it  be 
claimed  that  Swift  in  such  case  would  have  obtained  title?  How  is  the 
case  made  better  by  the  wrongful  possession  of  the  escrow  by  Agnes, 
obtained  without  the  consent  of  Everts,  and  hence,  without  any  delivery 
to  him?  It  is  true,  all  this  might  be  done,  and  Swift,  the  purchaser,  be 
quite  innocent  of  any  wrong.  It  is  also  true,  that  either  Everts  or  Swift 
must  suffer  by  the  fraud  of  Agnes,  the  latter  being  unable  to  make  rep- 
aration. But  which  has  the  prior  or  nuperior  equity?  Everts  asks  that 
he  shall  not  be  divested  of  his  estate  without  his  consent.  Swift  asks 
not  only  that  Everts  may  be  thus  divested,  but  that  he,  himself,  may 
be  invested  with  it.  It  is  quite  apparent  that  the  superior  equity  is  with 
him  who  had  the  original  title, with  which  he  has  never  voluntarily  parted. 
Swift  has  his  remedy  upon  the  covenants  of  his  deed  from  Agnes.     But 
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§  2(58.  Ratification  of  deed  so  obtained. — Where  pos- 
session has  been  obtained  surreptitiously  of  a  deed  which 
had  never  been  delivered,  it  requires  an  express  ratifica- 

were  the  equities  equally  balanced,  the  legal  title  must  prevail ;  that  the 
legal  title  never  passed  from  Everts,  we  think  is  clear  both  from  reason 
and  authority:  4  Kent's  Com.  459;  5  Greenl.  Cruise,  tit.  Deed,  45,  46; 
Jackson  v.  Catlin,  2  Johns.  248 ;  8  Johns.  429,  431 ;  3  Am.  Dec.  415 ;  Frost 
V.  Beekman,  1  Johns.  Ch.  296;  Jackson  v.  Howland,  6  Wend.  6^6;  Carr 
V.  Hoxie,  5  Mason,  60;  Jackson  v.  Sheldon,  9  Shep.  569;  Robbins  v.  Bel- 
las, 2  Watts,  359;  1  Story's  Eq.  Juris.  §§  75,  76;  Somes  v.  Brewer,  2  Pick. 
184;  13  Am.  Dec.  406;  Worcester  v.  Eaton,  11  Mass.  373;  13  Mass.  371; 
7  Am.  Dec.  155.  But  it  is  contended  that  Swift  is  entitled  to  protection 
as  a  bona  fide  purchaser  without  notice.  This  has  been  a  point  of  some  dif- 
ficulty. We  have  not  been  referred  to,  nor  have  we  been  able  to  find,  an 
authority  directly  in  point.  We  are  aw'iire  that  courts  o:  equity  go  to 
great  lengths  to  protect  a  bona  fide  purchaser  for  a  valuable  consideration 
without  notice.  The  plaintiff  cannot  set  up  the  fraud  of  his  grantee  in 
procuring  a  conveyance  to  defeat  the  title  of  a  subsequent  bona  fide  pur- 
chaser. But  such,  and  all  the  cases  referred  to,  differ  from  the  case  at 
bar,  in  the  important  fact  that  in  all  of  them  the  conveyance  was  per- 
fected by  the  voluntary  act  and  with  the  assent  of  the  grantor.  He 
made  the  sale.  He  executed  and  delivered  the  deed,  or  caused  the  same 
to  be  done.  All  tiiese  acts  were  peifectly  voluntary  on  his  part,  and  no 
matter  what  fraudulent  representations  may  have  induced  him  to  do 
these  acts,  an  innocent  third  person  shall  net  be  made  to  bear  his  mis- 
fortune, or  suffer  for  his  credulity.  Cases  of  this  kind  are  numerous, 
and  the  principle  on  which  they  all  depend  is  an  equitable  one.  But 
they  all  depend,  nevertheless,  upon  the  fact  that  the  party  voluntarily 
parted  with  his  property,  and  executed  and  delivered  tin- evidences  of  its 
alienation.  Not  so,  however,  in  the  case  of  a  forged  or  stolen  deed.  The 
reason  ig  obvious.  In  the  latter  case  there  is  no  assent  of  the  alleged 
grantor.  There  is  no  delivery.  It  is  erroneous  to  suppose  that  Everts 
delivered  the  deed  to  Zettler,  for  Agnes,  and  thus  made  Zettler  his  agent, 
and  is  therefore  bound  by  his  acta.  If  the  depositary  of  an  escrow  can 
be  ■•onsiderod  the  agent  of  the  depositor  at  all  (which  we  very  much 
doul)t),  he  ia  only  stich  within  the  scope  of  his  authority.  He  is  aa 
much  the  agent  of  the  grantee  as  of  the  crantor.  He  holds  t!ie  scroll 
for  both,  to  be  delivered  on  the  performance  of  the  condition.  He  is  as 
much  bound  to  deliver  the  deed  on  performance  of  tlie  condition,  as  he 
is  to  withhold  until  performance.  The  act  of  delivery  cannot  be  con- 
sidered the  act  of  the  grantor  until  the  condition  be  complied  with. 
AVithout  such  compliance  there  is  no  assent  to  the  delivery.  To  obtain 
the  deed  or  scroll  from  the  depositary  without  such  compliance,  is  as 
much  against  the  assent  of  the  grantor,  as  it  would  be  to  take  it  from 
the  desk  or  drawer  where  the  grantor  had  deposited  it,  without  his 
knowledge  or  c  nsent.  It  would  seem,  therefore,  that  there  is  a  great 
and  fundamental  distinction  between  the  case  where  by  fraudulent  rep- 
resentations a  person  is  induced  to  execute  and  deliver  a  dee  1,  and  one 
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tiou,  or  at  least  an  acquiescence,  after  a  knowledge  of  all 
the  facts  of  such  a  character  as  would  create  a  presump- 
tion of  an  express  ratification  to  give  force  and  effect  to 
the  deed.  A  deed  thus  obtained  is  considered  to  possess 
no  greater  validity  than  it  would  have  if  forged.  Where 
reliance  is  placed  upon  the  statute  of  limitations,  posses- 
sion for  the  full  statutory  time  must  be  made  out,  and 
possession  does  not  of  itself  raise  the  presumption  of  rati- 
fication.^ A  delivery,  however,  may  be  effected  in  law, 
where  the  grantor  still  retains  the  physical  possession  of 
the  deed.  A  husband  desiring  to  obtain  an  extension  of 
time  from  his  creditor,  executed  a  deed  to  his  wife,  for 
the  purpose  of  having  her  exhibit  it  to  the  creditor  to 
create  in  his  mind  the  impression  that  she  owned  the 
property.  The  husband  deposited  the  deed  with  his  other 
papers  in  the  house  where  the  wife  had  access  to  it,  so  that 
she  might  use  it  for  the  purpose  designed,  and  she  placed 
it  on  record.  The  court  held  that  the  legal  control  must 
be  regarded  as  having  been  delivered  to  her,  and  this  was 
equivalent  to  a  delivery  in  law.^ 

where  the  deed  or  Bcroll  is  obtained  from  a  depositary,  without  the 
knowledge  or  consent  of  the  depositor  or  compliance  with  the  conditions 
on  which  the  delivery  depends.  It  would  seem  that  where  a  deed  de- 
posited as  an  escrow  is  obtained  without  performance  of  the  conditions 
by  operating  upon  the  fears  or  credulity  of  the  depositary,  or  by  fraudu- 
lent collusion  with  him,  or  by  other  undue  means,  it  bears  a  closer 
analogy  in  pr.nciple  to  the  case  of  a  forgtd  or  stolen  deed  than  it  does  to 
that  of  a  fraud  practiced  directly  upon  the  grantor,  by  means  of  which 
he  is  induced  to  deliver  it.  In  the  latter  case,  the  legal  title  passes,  and 
a  subsequent  bona  fide  purchaser  is  protected.  In  the  former,  no  title 
passes  whatever,  and  a  subsequent  purchaser  is  not  protected.  In  the 
one  class  of  cases  there  is  the  voluntary  assent  oc  the  grantor;  in  the 
other,  there  is  no  assent  at  all.  If  this  reasoning  be  correct,  the  better 
opinion  would  seem  to  be,  that  the  fraudulent  procurement  of  a  deed, 
deposited  as  an  escrow,  from  the  depositary  by  the  grantee  named  in  the 
deed,  would  not  operate  to  pass  the  title,  and  that  a  subsequent  pur- 
chaser for  a  valuable  consideration  without  notice  would  derive  no  title, 
and  would  not  be  protected." 

1  Hadlock  v.  Hadlock,  22  111.  384. 

*  Gage  V.  Gage,  36  Mich.  229.  Chief  Justice  Cooley  says:  "The  tes- 
timony regarding  the  actual  delivery  of  the  deed  by  the  husband  to  the 
wife  is  conflicting,  but  from  all  the  evidence  it  is  perfectly  clear  that 
whethsr  the  deed  was  actually  placed  in  the  wife's  hands  or  not,  it  was 
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§  268  a.  Manner  of  ratification. — A  grantor  may  rat- 
ify a  deed  surreptitiously  obtained  by  acting  as  agent  of 
the  grantee,  in  renting  the  land,  accounting  to  him  for 
the  proceeds,  and  paying  the  taxes  in  the  grantee's  name. 
And  where  such  acts  have  continued  for  several  years,  the 
grantor  will  not  be  allowed  to  urge  that  a  doubt  as  to  his 
lejral  richts  induced  him  to  make  such  ratification.*  But 
the  ratilication  must  be  made  by  the  grantor  with  full 
knowledge  of  his  rights,  because  if  the  ratification  has 
been  secured  by  means  of  misrepresentation  and  undue 
influence,  and  the  grantor  has  no  independent  advice  and 
is  ignorant  of  his  rights,  the  ratification  will  not  have  the 
effect  of  validating  the  deed.^ 

§  269.  Manual  delivery  not  requisite. — Actual  man- 
ual delivery  and  change  of  possession  are  not  required  in 
order  to   constitute  an  effectual   delivery.     But  whether 

deposited  where  she  could  make  use  of  it  for  the  very  purpose  for  which 
it  was  made.  The  actual  custody  was  as  much  ia  her  as  in  him,  and  as 
it  was  understood  that  she  was  to  make  use  of  it  on  occasion  to  show 
ownership  in  herself,  the  legal  control  must  be  regarded  as  delivered  to 
her.  And  the  act  of  the  wife  in  taking  the  deed  and  placing  it  upon 
record,  though  it  may  not  have  been  without  the  husband's  knowledge, 
was  in  itself  no  wrong,  if  delivery  in  fact  or  in  law  had  previously  been 
made.  We  think  a  delivery  in  law  is  shown,  and  this  is  an  end  of  the 
case.  Fraud  in  procuring  the  deed  is  not  relied  upon,  and  complainant, 
having  planted  himself  on  the  nondelivery,  mast  fail  when  delivery  is 
made  out.  He  has  executed  a  conveyance  for  the  illegal  purpose  of 
delaying  his  creditor  in  the  collection  of  his  demand,  and  if  the  party  he 
trusts  in  his  unlawful  attempt  defrauds  him,  he  must  bear  the  conse- 
quences. Courts  cannot  occupy  themselves  with  adjusting  equities 
between  wrongdoers.  When  parties  associate  for  an  unlawful  purpose 
they  must  calculate  in  advance  the  probabilities  of  bad  faith  towards 
each  other,  and  must  expect  no  assistance  of  the  law  against  seach  other's 
frauds."  A  deed  placed  in  the  hands  of  a  stranger  for  safe-keeping  is  not 
delivered,  and  if  he  gives  it  to  the  grantee,  it  is  not  a  valid  delivery: 
Barlow  v.  Hinton.  1  Marsh.  A.  K.  97.  But  see  Berry  v.  Anderson,  22  Ind. 
41. 

^  McNulty  V.  McNulty.  47  Kan.  208.  See,  also,  Colton  v.  Gregory,  10 
Neb.  125;  Hadlock  v.  Hadlock,  22  111.  384  ;  Waddell  v.  Latham,  71  Miss. 
351;  42  Am.  St.  Rep.  467;  Holbrook  v.  Chamberlin,  116  Mass.  155;  17 
Am.  Rep.  146;  Tucker  v.  Allen,  16  Kan.  312;  Titus  v.  Phillips,  18  N.  J. 
Eq.  541. 

»  Martling  v.  Martling,  47  N.  J.  Eq.  122. 
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there  has  been  a  valid  delivery  or  not  must  be  decided  by 
determining  what  was  the  intention  of  the  grantor,  and 
by  regarding  the  particular  circumstances  of  the  case.^ 
Where  a  father  had  indicated  in  various  ways  that  certain 
property  should  be  bestowed  at  his  death  upon  liis  infant 
son,  and  for  that  pur[)03e  had  executed  a  deed,  of  which 
he,  however,  retained  the  possession,  effect  was  given 
to  his  intention,  des[)ite  the  fact  that  there  had  been  no 
manual  delivery  of  the  deed.^  In  the  Touchstone  it  is 
said:  "If  I  take  the  deed  in  my  hand,  and  use  these  or 
the  like  words,  'here,  take  it,'  or  'this  will  serve,'  or  'I  de- 
liver this  as  my  deed,'  or  '  I  deliver  it  to  you,'  these  are 
good  deliveries."^  In  New  York,  under  tlie  statute  abol- 
ishing the  doctrine  of  resulting  trusts,  it  was   held   that 

^  This  language  was  quoted  with  approval  in  Black  v.  Sharkey,  104 
Cal.  279. 

'  Newton  v.  Bealer,  41  Iowa,  334;  Shirley  v.  Ayers,  14  Ohio,  303;  45 
Am.  Dec.  546;  Dukes  v.  Span-iler,  35  Ohio  St.  119.  In  the  first  case, 
Day,  J.,  says:  "  Where  one  who  has  the  mental  power  to  alter  his  in- 
tention, and  the  physical  power  to  destroy  a  deed  in  his  possession,  dies 
without  doing  either,  there  is,  it  seems  to  us.  biit  little  reason  for  saying 
that  his  deed  shall  be  inoperative  simply  because  during  life  he  might 
have  done  that  which  he  did  not  do.  It  is  much  more  consonant  with 
reason  to  determine  the  effect  of  the  deed  by  the  intention  existing  up 
to  the  time  of  tlie  death,  than  to  refuse  to  give  it  that  effect  because  the 
intention  might  have  been  changed.  Applying  this  doctrine  to  the  deed 
in  question  there  can  be  no  dovibt  that  it  shouli  be  sustained.  The  de- 
ceased, as  he  frequently  declared,  had  made  all  the  provisions  for  his 
other  children  that  he  intenied  to  make,  when  within  a  very  few  days 
of  his  death,  and  evidently  as  appears,  contemplating  approaching  dis- 
solution, he  says  that  he  has  his  property  all  fixed,  and  p()ints  to  the 
chest  in  whi  ;h  the  deed  would  be  found,  which,  as  he  supposed,  liad  the 
effect  to  fix  his  property  so  that  there  would  be  no  fussing  about  it  when 
he  was  yone.  He  thus  manifested  an  unequivocal  intention  within  a 
very  short  time  of  his  death,  to  have  this  deed  operate  as  a  disposition 
of  his  property,  and  any  construction  of  the  law  which  ignores  this  in- 
tention and  defeats  this  purpose  prefers  shadow  to  substance.  As  bear- 
ing upon  this  question  see  Masterson  w.  Clieek,  23  111.  76;  Presley  v. 
Walker,  42  111.  311;  Souverbye  v.  Arden,  1  Johns.  Ch.  256;  Lessees  of 
Mitchell  V.  Ryan,  3  Ohio  St.  382;  Cecil  v.  Beaver,  2  5  Iowa  242;  4  Am. 
Rep.  174."  See,  also,  Stow  v.  Miller,  16  Iowa,  460;  Foley  v.  Howard,  8 
Iowa,  56,  60;  Scrugham  v.  Wood,  15  Wend.  545;  30  Am.  Dec.  75;  Tall- 
man  V.  Cooke,  39  Iowa,  402. 
«  Shep.  Touch.  58. 
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where  a  deed  is  made  to  another,  at  the  request  of  tlie 
purchaser,  and  the  hitter  receives  and  retains  the  deed, 
without  disclosing  its  existence  to  the  grantee,  the  title 
nevertheless  passes  by  the  deed  and  becomes  vested  in  the 
grantee,  freed  from  any  trust  in  favor  of  the  purchaser.' 
"The  law  does  not  prescribe  any  particular  form  of  words 
or  actions  as  necessary  to  consummate  a  delivery.  Any- 
thing done  by  the  grantor  from  which  it  is  apparent  that 
a  delivery  is  thereby  intended,  either  by  words  or  by  acts, 
or  by  both  combined,  is  sufficient."  ^  It  is  held  that  a  for- 
mal sealing  and  delivery,  without  an  actual  delivery  to 
the  other  party,  where  nothing  else  is  expected  to  be  done 
to  complete  the  transaction,  will  be  sufficient  to  give  im- 
mediate operation  to  a  declaration  of  trust,  or  deed,  or 
mortgage.^ 

§  270.  Delivery  of  commissioner's  deed. — At  the  time 
at  which  the  court  confirms  the  report  of  sale  and  con- 
veyance of  a  commissioner  appointed  by  a  decree  to  sell 
and  convey  land  in  partition  proceedings,  a  deed  executed 
and  acknowledged  by  him  is  delivered,  although  he  re- 
tains manual  possession  of  it.'* 

§  271.  Delivery  for  inspection. — A  delivery  of  a  deed 
for  inspection,  or  a  delivery  to  the  grantee  or  his  agent  to 
be  held  while  th^  grantee  has  under  consideration  the 
proposition  whether  he  shall  accept  it  or  not,  is  not  a 
valid  delivery.''     An  agent  of  a  grantee  during  negotia- 

1  Everett  v.  Everett,  48  N.  Y.  218. 

»  Soiners  v.  Pumphrey,  24  Iiid.  231,  239,  per  Elliott,  C.  J.  See,  also, 
Dearaiond  v.  Doivriuonil,  10  InJ.  194;  Connelly  v.  Doe,  8  Blackf.  320; 
McNeeley  v.  Rucker,  6  Blackf.  391;  Mallett  v.  Pa^je,  8  Ind.  364;  Folly  v. 
Vantuyl,  9  N.  J.  L.  (4  Halst.)  153;  Pennsylvania  Co.  v.  Dovey.  64  Pa.  St. 
260;  Church  v.  Oilman,  15  Wend.  656;  30  Am.  Dec.  82;  Duncan  v. 
HoJges,  4  McCord,  239;  17  Am.  Dec.  734. 

*  Linton  v.  Brown,  20  Fed.  Rep.  445. 

*  Cocks  V.  Simmons,  57  Miss.  183. 

*  Gould  V.  Wise,  97  Cal.  532;  Cherry  v.  Herring,  83  Ala.  458:  Farm- 
ers and  Traders'  Bank  v.  Haney,  87  Iowa,  101 ;  Pennington  v.  Pennington, 
75  Mich,  t.00;  Chick  v.  Sisson,  95  Mich.  412;  Fairbanks  v.  Metcalf.  8 
Mass.  230;  Parker  r.  Parker,  1  Gray,  409;  Overman  v.  Kerr,  17  Iowa, 
485;  Lee  v.  Richmond,  90  Iowa,  695;  Corner  v.  Baldwin,  16  Minn.  172; 
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tions  for  a  conveyance  of  a  parcel  of  land  advanced  a 
trifling  sum  of  money  to  the  grantor's  attorney,  and  re- 
ceived a  deed,  on  an  agreement  that  it  should  be  returned 
and  the  money  refunded  in  the  event  that  the  conveyance 
was  not  accepted.  Afterward  the  grantee's  agent  said  he 
did  not  think  it  worth  his  while  to  take  the  property,  and 
received  back  from  the  grantor's  attorney  the  money  ad- 
vanced, promising  to  send  the  deed  back  to  the  grantor, 
but  instead  of  doing  this,  he  retained  the  deed  and  caused 
it  to  be  recorded.  The  court  held  that  there  had  been  no 
valid  delivery,  and  set  aside  the  deed  as  a  cloud  upon  the 
title  of  a  subsequent  purchaser  from  the  original  grantor. 
"A  deed,"  said  Grover,  J.,  "may  be  deposited  with  the 
grantee  or  handed  to  him  for  any  purpose  other  than  as 
the  deed  of  the  grantor,  or  as  an  effective  instrument 
between  the  parties,  without  becoming  at  all  operative  as 
a  deed,"^     A  deed,  although    left   in    the  hands  of    the 

Brown  v.  Reynolds,  5  Sneed,  639,  and  other  cases  cited  in  notes  to  this 
section. 

1  Ford  V.  James,  2  Abb.  N.  Y.  App.  159. 

^  Ford  V.  James,  supra.  In  Graves  v.  Dudley,  20  N.  Y.  77,  the  facta 
proven  at  the  trial  are  thus  stated  by  the  reporter:  "  The  plaintiff  had 
negotiated  with  Royal  Dudley  and  Levi  G.  Dudley,  brothers  of  the  de- 
fendant, in  respect  to  a  loan  of  two  hundred  and  fifty  dohars,  to  be  made 
by  them  upon  usurious  terms.  The  loan  was  to  be  secured  by  the  con- 
veyance of  certain  lands  to  the  plaintiff  with  aij  agreement  for  recon- 
veyance upon  payment.  The  deeds  and  contract  were  drawn  by  the 
defendant  acting  as  the  agent  of  hiri  brothers.  Tliey  were  executed  and 
offered  to  the  plaintiff  by  the  defendant  when  the  former  raised  some 
question  as  to  the  validity  of  the  acknowledgment  of  one  of  the  deeds, 
and  talked  of  taking  the  papers  to  counsel  for  examination.  On  the 
next  day  the  defendant  called  on  the  plaintiff  for  the  two  hundred 
and  fifty  dollars,  and  it  was  handed  to  him  upon  his  executing  a  paper 
reciting  the  receipt  of  the  money,  'which  1  agree  to  deliver  to  Royal 
Dudley  and  Levi  G.  Dudley,  provided  there  shall  be  found  no  mistakes 
in  the  conveyances  or  contracts  this  day  delivered  to  the  said  Graves 
[describing  them].  And  if  upon  examination  of  said  papers  there  shall 
be  found  any  mistake  or  mistakes,  they  are  to  be  immediately  rectified, 
and  the  said  contract  [for  reconveyance],  delivered  to  the  said  Royal 
Dudley  and  Levi  G.  Dudley;  and  further,  I  agree  to  deliver  the  said  two 
hundred  and  fifty  dollars  as  above  received  at  the  time  the  said  papers 
shall  be  rectified  as  above  stated,  John  K.  Dudley.'  Some  evidence 
was  received  under  the  defendant's  excex)tion  of  what  was  said  at  the 
time  of  delivering  the  above  pax^er.    The  plaintiff,  on  the  15th  of  April, 
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grantee  after  its  execution  by  the  grantor,  will  not  be 
effective  as  a  valid  instrument  where  the  sole  purpose  of 
so  leaving  it  was  for  transmission  to  a  third  person,  with 
whom  the  parties  had  agreed  it  should  remain  until  the 
occurrence  of  a  specified  event,  at  which  time  it  should  be 
finally  delivered  to  the  grantee  and  take  effect.^  So  a 
deed  may  be  delivered  to  the  grantee  named  therein,  for 
the  purpose  of  awaiting  complete  execution  or  acknowl- 
edgment by  another  party,  and  such  a  delivery  does  not, 
in  the  absence  of  the  furtlier  contemplated  execution,  give 
effect  to  the  instrument.*  ,     . 

§   272.     Delivery  to    director  of   corporation. — If  the 

grantee  in  the  deed  is  a  corporation,  such  as  a  bank,  the 
handing  of  a  deed  to  one  of  the  directors  of  the  grantee, 
upon  the  condition  that  it  shall  not  be  delivered  until  the 
settlement  of  a  controversy  between  the  parties  to  the 
deed,  nor  until  the  depositary  is  instructed  to  make  the  de- 
livery, is  not  in  any  sense  a  delivery  to  the  corporation. 

demanded  the  money  of  the  defendant,  and  tendered  to  him  the  papers 
which  he  had  received."  The  court  held  that  there  had  been  no  valid 
delivery,  and  that  plaintiff  was  entitled  to  a  return  of  the  money,  saying, 
per  Grover,  J:  "The  title  to  the  money  depends  upon  the  construction 
of  the  defendant's  agreement  made  with  the  plaintiff.  This  shows  that 
the  deeds  were  not  delivered  to  the  plaintiff  to  take  effect  as  perfect  in- 
struments either  absolutely  or  upon  condition,  but  for  the  purpose  of 
examination  by  the  plaintiff  to  ascertain  whether  tlie  papers  were  right, 
and  subject  to  future  correction  should  they  be  founil  imperfect.  Such  a 
delivery  did  not  transfer  the  title  to  the  land  to  the  plaintiff.  The  papers 
were  not  operative  as  conveyances  until  the  examination  was  made  and 
they  were  found  correct,  or  if  imperfect  corrected." 

1  Gilbert  v.  North  American  Fire  Ins.  Co.,  23  Wend.  43;  35  Am.  Dec. 
543. 

'  Brackett  v.  Barney,  2B  N.  Y,  333.  See,  also,  Hoag  v.  Owen,  60  Barb. 
34;  Fisher  v.  Hall,  41  N.  Y.  416;  Crosby  v.  Hiilyer,  24  Wend.  280; 
People  V.  Bostwick,  32  N.  Y.  445;  Fonda  v.  Sage,  48  N.  Y.  173;  Worrall 
V.  Munn,  1  Seld.  229;  55  Am.  Dec.  330;  Chouteau  v.  Suydam,  21  N.  Y. 
179.  Where  the  name  of  the  grantee  is  omitted  at  the  instance  of  one 
who  claims  to  have  a  purchaser  whose  name  will  be  inserted  on  deliv- 
ery, and  the  possession  of  the  deed  is  fraudulently  obtained  on  the  pre- 
tense of  examining  it,  a  person  whose  name  is  inserted  as  grantee 
acquires  no  title,  because  there  has  been  no  delivery :  Golden  v.  Har- 
desty  (Iowa,  Jan.  30,  1895),  61  N.  W.  Rep.  913. 
Deeds,  Vol.  I.  —  20 
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A  delivery  of  the  deed  cannot  be  effectually  made  until  the 
depositary  receives  the  proper  instructions  to  deliver  it/ 

§  273.  Deed  delivered  for  examination,  whether  a 
contract  of  purchase. — A  deed  delivered  to  the  grantee 
for  examination  only,  which,  as  we  have  seen,  does  not 
constitute  a  valid  delivery,  cannot,  although  it  may  be 
signed  and  acknowledged  by  the  grantor,  operate  as  a 
contract,  or  memorandum  of  a  contract,  for  the  convey- 
ance of  lands,  so  as  to  satisfy  the  requirements  of  the 
statute  of  frauds.  In  a  case  where  the  contention  was 
made  tliat  a  deed,  invalid  for  want  of  an  effectual  deliv- 
ery, might  be  considered  as  an  agreement  for  the  sale  of 
land  capable  of  specific  enforcement,  Mr.  Justice  McMil- 
lan, delivering  the  opinion  of  the  court,  said:  "But  it  is 
claimed  by  the  plaintiff  that,  although  the  delivery  of  a 
deed  may  not  have  been  sufficient  to  pass  the  title  to  the 
land,  yet  it  was  sufficient  to  constitute  a  contract  in  writ- 
ing, the  specific  performance  of  which  the  plaintiff  is 
entitled  to  enforce.  This  position  cannot  be  sustained; 
for  to  render  a  written  contract  to  convey  land  operative, 
it  is  just  as  essential  that  the  contract,  or  memorandam 
of  the  contract,  required  by  the  statute  of  frauds  be  deliv- 
ered, as  that  a  deed  be  delivered  in  order  to  convey  the 
title  to  the  land.  And  in  this  case,  if  the  instrument  was 
delivered  at  all,  it  was  as  a  conveyance,  not  otherwise."^ 
Another  illustration  may  be  given  where  the  parties  went 
together  to  an  attorney,  and  had  a  deed  drawn  for  the 
conveyance  of  a  piece  of  land,  for  the  sale  of  wliich  there 
had  been  a  previous  oral  agreement.     The  grantor  signed 

'  Bank  of  Healdsburg  v.  Bailhache,  65  Cal.  327. 

»  Comer  v.  Baldwin,  16  Minn.  172,  176.  See,  also.  Overman  v.  Kerr, 
17  Iowa,  485,  490,  sustaining  the  same  rule;  Kopp  v.-  Reiter,  146  111.  137; 
37  Am.  St.  Rep.  156.  See,  also,  Swain  v.  Burnette,  89  Cal.  564;  Johnson 
V.  Brook,  31  Miss.  17;  66  Am.  Dec.  547;  Freeland  v.  Oharnley,  80  Ind. 
132.  But  see  these  cases  where  the  deed  has  been  considered  in  connec- 
tion -with  other  evidence:  Wood  v.  Davis,  82  111.  311;  Work  v.  Cowhick, 
81  111.  317 ;  Jenkins  v.  Harrison,  66  Ala.  345.  And,  contrary  to  the  gen- 
eral rule,  see  Johnston  v.  Jones,  85  Ala.  286. 
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the  deed,  and  the  grantee  made  a  part  payment  of  the 
consideration  price.  Both  parlies  examined  the  deed, 
and  expressed  thetnselves  satisfied  with  its  form,  and 
afterward  the  grantor  took  it  for  the  purpose  of  procur- 
injr  from  his  wife  a  release  of  her  right  to  dower.  The 
court  held  that  there  was  no  delivery  of  the  deed,  and 
that,  for  want  of  a  delivery,  it  could  not  operate  as  a  deed, 
or  as  a  memorandum  in  writing  of  the  agreement.^  It 
has  been  held,  nevertheless,  that  if  a  parent,  in  consider- 
ation of  love  and  affection,  execute  a  deed  to  a  member  of 
his  family,  which  is  inoperative  for  want  of  delivery  in 
the  grantor's  lifetime,  yet  equity  will  come  to  the  aid  of 
the  grantee,  and  vest  him  with  the  legal  title.^  This  case, 
however,  while  in  apparent  conflict  with  the  decisions 
previously  cited,  may  be  distinguished  from  them.  The 
conveyance  was  made  to  a  member  of  the  grantor's  family, 
and  this  became  in  a  sense  a  voluntary  settlement,  which 
equity  favors,  and  uses  every  means  to  sustain.  In  Vir- 
ginia, it  seems  a  doctrine  at  variance  with  that  above 
stated  prevails.  In  that  State,  it  is  held  that  an  undeliv- 
ered deed  is  a  suflicient  memorandum  to  satisfy  the  stat- 

»  Parker  v.  Parker,  1  Gray,  409.  Dewey,  J.,  in  delivering  the  opinion 
of  the  court,  said  :  "  The  transaction,  as  respecting  the  acceptance  of  the 
deed  by  the  grantee,  or  a  deUvery  by  tlie  grantor,  oiwiously  was  not 
closed.  Something  yet  remained  to  be  done  before  the  deed  was  deliv- 
ered and  accepted  by  William  N.  Parker.  If  it  was  not  so,  the  deed 
would  have  been  passed  over  to  William  N.  Parker  at  once.  But  the 
grantee  required  the  release  of  dower  of  Mary  Parker.  The  parties  sep- 
arated without  any  act  having  been  done  equivalent  to  a  delivery  of  the 
deed,  and  nothing  further  was  done  to  give  effect  to  the  instrument  as  a 
deed.  The  instrument  was,  therefore,  not  operative  to  pass  any  title,  or 
lay  the  foundation  for  a  bill  in  equity  to  recover  possession  of  the  deed. 
It  was  further  urged  that  if  the  instrument  was  not  valid  as  a  deed,  it 
might  be  considered  as  a  memorandum  in  writing,  signed  by  the  party 
agreeing  to  convey  the  real  estate  therein  described,  and  tims  authorize 
a  decree  in  equity  to  make  a  conveyance.  But  in  regard  to  this,  the 
same  ditficulty  exists.  As  a  memorandum  in  writing,  stipulating  to  con- 
vey the  land,  to  make  it  operative,  it  must  have  been  executed  an.l  tie- 
livered  to  the  plaintiffs,  or  some  one  in  their  behalf."  See  Merriam  v. 
Leonard,  6  Cush.  151. 

*  Jones  V.  Jones,  6  Conn.  Ill ;  16  Am.  Dec.  35.  And  see  Souverbye  v. 
Arden,  1  Johns.  Ch.  240;  Bunn  v.  "SViuthrop,  1  Johns.  Ch.  329. 
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ute  of  frauds,  although  the  cases  in  which  this  was  held 
did  not  require  a  decision  upon  the  question.' 

§   273  a.      Canceling-    instructions     for     delivery.  —  A 

grantor  who  has  deposited  a  deed  with  another,  to  be 
delivered  to  the  grantee  upon  certain  terms,  may  cancel 
the  instructions  and  recall  the  deed  at  any  time  before 
the  terms  have  been  fulfilled,  if  there  is  no  valid  execu- 
tory contract  to  convey.  Such  a  deed  cannot  be  consid- 
ered a  memorandum  in  writing  sufficient  to  satisfy  the 
statute  of  frauds.^  Where  the  grantor  retains  the  right 
of  control  over  the  deed,  it  is  not  an  escrow,  notwith- 
standing it  may  have  been  deposited  with  a  third  person 
with  instructions  to  deliver  it  to  the  grantee  upon  the 
compliance  with  certain  specified  conditions.'  Where  a 
grantor  places  a  deed  in  the  hands  of  a  third  person,  to  be 
delivered  upon  the  payment  of  the  consideration,  in  pur- 
suance of  a  correspondence  in  writing  as  to  the  purchase 
and  sale  of  the  land,  agreeing  on  the  terms  but  not  de- 
scribing the  land,  the  grantor  may  at  any  time  before 
payment  destroy  the  deed.  A  subsequent  purchaser  with 
notice  of  these  facts  cannot  be  compelled  to  accept  the 
purchase  money  and  convey  the  property.*  "It  is  clear 
to  our  mind,"  said  Mr.  Chief  Justice  Elliott,  "that  a  deed 
placed  in  the  hands  of  a  depositary,  with  directions  to 
deliver  it  upon  the  performance  of  a  designated  condition 
by  the  grantee,  may  be  recalled  before  performance. 
Until  the  grantee  has  in  some  manner  assented  to  such 

1  Bowles  V.  Woodson,  6  Gratt.  78 ;  Parrill  v.  McKinley,  9  Gratt.  1 ;  58 
Am.  Dec.  212.  In  the  former  case,  it  was  not  necessary  to  pass  upon 
this  point,  because  the  court  denied  relief  to  the  plaintiff  upon  the 
ground  that  he  had  been  guilty  of  laches.  But  upon  the  subject  referred 
to  in  the  text,  the  court,  per  Allen,  J.,  said:  "The  court  is  of  the 
opinion  that  the  contract  between  the  parties  for  the  sale  and  purchase 
of  the  land,  in  the  bill  and  proceedings  mentioned,  was  sufficiently  evi- 
denced by  the  deed,  made  and  signed  by  him  on  the  21st  of  May,  1827, 
to  relieve  the  case  from  the  operation  of  the  statute  of  frauds  and  per- 
juries."    And  see  Nay  v.  Mograin,  24  Kan.  75. 

2  Kopp  V.  Reiter,  146,  437;  37  Am.  St.  Rep.  156. 
»  Campbell  v.  Tliomas,  42  Wis.  437. 

*  Freeland  v.  Charnley,  80  Ind.  132. 
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deposit,  there  cannot  be  the  semblance  of  a  delivery,  for 
every  delivery  implies  an  acceptance.  Of  course,  if  there 
is,  back  of  the  deposit  of  the  deed,  an  enforceable  con- 
tract, relief  might  be  had;  but  in  such  a  case  the  deposit 
of  the  deed  would  not  supply  the  right  of  action — that 
would  be  supplied  by  the  executory  contract.'"  Where  a 
husband  delivers  a  joint  deed  in  the  name  of  himself  and 
wife,  but  signed  by  him  alone,  to  an  officer  to  procure  the 
signature  and  acknowledgment  of  the  wife,  there  is  not  a 
sufficient  delivery  of  the  deed  to  make  it  obligatory  on 
him.^ 

§   273  b.      Offer  to  comply  with  terms  of  delivery. — An 

offer  to  comply  with  the  terms  upon  which  a  delivery  of 
the    deed   was    made   may   prove    unavailing  where    the 
grantor  has  canceled   his    instructions  for    the  delivery. 
Thus  a  grantor,  pursuant  to   an  oral  agreement  for  the 
sale  of  land,  executed  a  deed  to  the   grantee,  and  on  the 
receipt  of  a  small  part  of  the   purchase-money  delivered 
it  to  a  third  person,  with  instructions  to  deliver  it  to  the 
grantee  if  the  latter  should  on  the  second  day  afterward 
deposit  with  such   third  person    his  notes  for  a  certain 
sum  secured   by  mortgage,  and  should  pay  to  him  for  the 
grantor's  use  the  balance  of  the  price.     Within  the  time 
specified,  the  grantee  otfered  to  the  depositary  the  notes, 
mortgage,  and  money,  but  he,  by  the  grantor's  direction, 
refused  to  deliver  the  deed  to  the  grantee,  and    the  grantor 
at  the  same  time  tendered  back  to  the  grantee  the  money 
already  paid,  and  upon  the  grantee's  refusal  to  accept  it 
left  it  with  the  depositary.     The  grantee  brought  an  ac- 
tion against  the  grantor  and   the  third  person  acting  as 
depositary,  to  compel  a  delivery  of  the  deed   to  him,  but 
the  court  held  that  as  the  mortgage  from  the  grantee  had 
not  been  executed  or  deposited  with   the   depositary  con- 
temporaneously with   the  execution   and  deposit   of   the 
grantor's  deed,  and,  as  this  instrument  did   not  contain 
all  of  the  contract  alleged  and  relied  upon  by  the  grantee, 

1  Freeland  v.  Charnley,  80  Ind.  132. 

*  Johnson  v.  Brook,  31  Miss.  17 ;  66  Am.  Dec.  547. 
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there  existed  no  valid  contract  between  them,  and  the 
deed  could  not  be  considered  an  escrow/  So,  in  regard 
to  an  exchange  of  lands.  If  a  deed  of  land  is  signed  by 
the  grantor  in  compliance  with  an  oral  agreement  for  the 
sale  of  lands,  but  is  not  delivered,  and  if  it  does  not  con- 
tain a  memorandum  of  the  oral  agreement  for  the  ex- 
change of  lands,  it  cannot  be  considered  a  sufficient 
memorandum  of  the  oral  agreement  to  take  it  out  of  the 
statute  of  fraudri.^ 

§  273  0.  Undelivered  deed  in  connection  with  other 
evidence. — A  deed  undelivered  may  be  considered  with 
other  evidence  as  showing  a  valid  contract  for  the  sale  of 
land.  But  the  writings,  notes,  or  memoranda,  taken  as  a 
whole,  must  show  the  names  of  the  parties,  a  sufficient 
description  of  the  land  to  be  conveyed,  with  the  terms 
and  conditions  of  sale,  and  the  price  or  other  considera- 
tion to  be  given.  For  instance,  a  person  desiring  to  pur- 
chase land  applied  to  the  agent  of  the  owner,  and  made 
him  a  definite  offer,  which  the  agent  submitted  by  letter 
to  the  owner.  The  agent  subsequently  wrote  to  the  pur- 
chaser that  the  owner  had  accepted  the  offer,  and  the 
agent  sent  to  the  owner  a  deed  to  be  executed  by  him  in 
accordance  with  the  terms  of  the  offer,  which  he  executed 
and  returned  to  tlie  agent.  The  purchaser,  when  he  re- 
ceived the  letter  notifying  him  that  his  offer  had  been 
accepted,  went  to  the  agent  to  consummate  the  transaction, 
but  the  agent  refused  to  do  so.  The  court  held  that  these 
facts  constituted  a  valid  contract,  not  within  the  statute 
of  frauds,  for  whose  breach  the  purchaser  might  maintain 
a  suit  for  damages  against  the  owner.^  A  purchaser  at 
an  administrator's  sale  went  with  the  administrator  to  a 
scrivener  immediately  after  the  sale,  and  the  administra- 
tor executed  a  deed  and  the  purchaser  signed  a  note  for 

1  Campbell  v.  Thomas,  42  Wis.  437.  See,  also,  Cannon  v.  Cannon,  26 
N.  J.  Eq.  316;  Parker  v.  Parker,  1  Gray,  409. 

2  Swain  v.  Burnette,  89  Cal.  564.  But,  contrary  to  the  general  rule, 
Bee  Johnston  v.  Jones,  85  Ala.  286. 

»  WooJa  V.  -Davis,  82  111.  311. 
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the  purchase  money.  The  deed  and  note  were  left  with 
the  scrivener  with  the  underslanding  that  he  should 
retain  them  until  the  purchaser  should  procure  security 
on  the  note  in  accordance  with  the  terms  of  the  sale. 
The  administrator,  it  was  held,  could  recover  in  a  suit 
against  the  purchaser  for  a  failure  to  comply  with  the 
terms  of  the  sale/ 

§   274.      Delivery  to  officer  taking"  acknowledg-ment. — 

If  a  grantor  delivers  his  deed  to  the  otHcer  taking  the  ac- 
knowledgment, with  unqualified  instructions  to  deliver  it 
to  the  grantee  at  any  time  he  may  call  for  it,  and  the 
grantee  accepts  the  title  to  the  land  conveyed,  the  delivery 
to  the  officer  is  sufficient  to  vest  the  title  to  the  land  in 
the  grantee,  although  the  latter,  for  the  sake  of  conven- 
ience, may  allow  the  officer  to  retain  possession  of  the 
deed.^  But  it  was  held  in  New  York,  that  the  delivery  of 
a  deed  to  an  attorney,  whom  the  grantee  employed  to 
examine  the  title,  and  for  that  purpose  alone,  and  who 
in  fact  did  not  assume  to  accept  the  deed,  but  held  it  for 

1  Work  V.  Cowhick,  81  111.  317.  See,  also,  Jenkins  v.  Harrison,  66 
Ala.  o45,  where  it  is  held  that  a  memorandum  in  writing  purporting  to 
contain  the  terras  of  a  contract  for  the  sale  of  the  lands,  and  signed  by 
beth  parties,  is  wanting  in  the  certainty  and  dellniteness  requisite  to  a 
specific  performance  of  the  contract.  Its  defects  may  be  supplied  by  in- 
struments reciprocally  executed  a  few  days  afterward  as  deeds  but  in- 
operative for  want  of  a  delivery. 

=•  Black  V.  Hoyt,  33  Ohio  St.  203,  citing  Mitchell  v.  Ryan,  3  Ohio  St. 
377;  Shirley  v.  Ayers,  14  Ohio,  307;  45  Am.  Dec.  546;  Steele  v.  Lowry, 
4  Ohio,  72;  19  Am.  Dec.  581;  Hammell  v.  Hammell,  19  Ohio,  17;  Hoff- 
man i;.  Mackall,  5  Ohio  St.  124;  64  Am.  Dec.  637.  And  see  Blight  v. 
Schenck,  10  Pa.  St.  285;  51  Am.  Dec.  478;  Adams  i'.  Ryan,  61  Iowa,  733; 
Henrichsen  v.  Hodgen,  67  111.  179;  Green  v.  Conant,  151  Mass.  223; 
Holt's  Appeal,  98  Pa.  St.  257;  Martz  v.  Eggeman,  44  Mich.  430;  Jam- 
ison V.  Craven,  4  Del.  Ch.  311 ;  Orr  v.  Clark,  62  Vt.  136.  Where  a  deed 
is  delivered  to  the  scrivener  for  the  grantee,  the  death  of  the  grantor 
before  the  receipt  of  the  deed  by  the  grantee  does  not  operate  to  defeat 
the  delivery :  Colyer  v.  Hyden,  94  Ky.  180.  See,  also,  to  same  effect, 
White  V.  Pollock,  117  Mo.  467;  38  Am.  St.  Rep.  671.  But  mere  posses- 
sion of  the  deed  by  the  scrivener  is  not  delivery  to  the  grantee,  though 
he  may  be  the  general  agent  of  the  granteie,  because,  in  the  particular 
transaction,  the  scrivener  is  the  agent  of  the  grantor  by  whom  he  was 
employed :  Healey  v.  Seward,  5  Wash.  St.  319. 
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the  consideration  of  his  client,  cannot  be  considered  an 
effective  delivery,  if  the  client  declines  afterward  to  ac- 
cept the  deed;  and  where  the  grantee  had  refused  his 
consent  to  the  delivery  of  the  deed  under  these  circum- 
stances, neither  he  nor  those  claiming  under  him  will  be 
permitted  to  cut  off  the  lien  of  an  intermediate  judgment 
by  assuming  the  validity  of  the  deed  as  so  delivered.'  In 
Delaware,  however,  in  a  recent  case,  it  is  held  that  a  deed 
is  delivered  when  properly  signed,  sealed,  attested,  and 
acknowledged  in  the  presence  of  both  parties  and  left 
with  a  notary  by  the  grantor,  although  the  grantee  never 
called  for  it.^  Where  a  grantee  directed  the  notary  pub- 
lic who  drew  the  deed  to  send  it  to  the  county  recorder 
for  registration,  but  the  officer  placed  the  deed  in  his  safe 
and  for  some  months  forgot  to  send  it,  it  was  held  that 
the  deed  was  delivered  on  the  day  on  which  it  was  made.^ 
If  a  husband  executes  a  deed  and  leaves  it  with  a  notary 
for  execution  by  the  wife,  the  question  of  delivery  is  one 
of  fact,  dependent  on  the  husband's  intention  at  the  time.^ 

§  275.     Delivery  to  another  for  tlie  grantee's  use. — It  is 

not  essential  that  the  delivery  of  the  deed  should  be  made 
to  the  grantee  personally.  It  may  be  made  to  some  other 
person  for  his  benefit.  "A  deed  need  not  necessarily  be 
delivered  directly  to  the  grantee  himself.  A  delivery  to 
any  other  person  for  him,  and  to  his  use,  is  sufficient. 
If  it  have   passed  beyond  the  control  of  the  grantor  by 

1  Games  v.  Piatt,  7  Abb.  Pr.,  N.  S.,  42. 

'  Jamison  v.  Craven,  4  Del.  Ch.  311.  See,  also,  Walton  v.  Burton, 
107  111.  54;  Alexander  v.  Alexander,  71  Ala.  295. 

'  Adams  v.  Ryan,  61  Iowa,  733. 

*  Gilmore  v.  Morris,  13  Mo.  App.  114.  Said  Lewis,  P.  J.,  speaking 
for  the  court:  '*It  is  generally  understood,  that  when  a  deed  or  other 
instrument  signed  by  one  person  is  to  remain  in  fieri,  until  signed  by 
another,  there  can  be  no  valid  delivery  until  such  other  shall  have  signed 
also.  At  the  same  time,  the  first  signer  may,  if  so  disposed,  make  a 
complete  execution  and  delivery  as  to  himself,  which  will  be  binding  on 
him  whether  the  other  signature  be  added  or  not."  But  the  delivery 
must  be  with  the  intent  that  the  deed  shall  take  effect  in  favor  of  the 
grantee  and  it  must  be  beyond  the  grantor's  control:  Abbe  v.  Justus,  1 
Mo   App.  Rep.  144. 
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his  own  act,  accompanied  with  declarations  that  it  is  de- 
livered for  the  use  and  benefit  of  the  grantee,  it  shall 
have  the  same  efiect  in  the  hands  of  the  custodian,  though 
a  stranger,  as  if  delivered  to  the  party  beneficially  en- 
titled."^ Where  the  parties  to  a  deed,  conformably  to 
their  agreement,  prepared,  signed,  and  acknowledged  a 
deed  and  left  it  with  a  justice  of  the  peace  for  the  grantee, 
Frazer,  J.,  said:  "Nothing  is  plainer  in  the  law  than  that 
such  facts  constitute  a  good  delivery  of  a  deed.'"^  Mr. 
Justice  Sewell  upon  this  point  observes:  "The  delivery 
is  an  essential  requisite  to  a  deed,  and  the  eff'ect  of  it  is 
to  be  from  the  time  when  it  is  delivered  as  a  deed.  But 
it  is  not  essential  to  the  valid  delivery  of  a  deed  that  the 

1  Woodward,  C.  J.,  in  Eckman  v.  Eckman,  55  Pa.  St.  269,  275;  Jones 
V.  Swayze,  42  N.  J.  L.  279;  Winterbottom  v.  Williams,  152  111.  334;  Diehl 
V.  Fowler  (Tex.  Civ.  App.,  May  15,  1895),  30  S.  W.  Rep.  1086 ;  Ells  v.  Rail- 
road Co.,  40  Mo.  App.  165;  Trask  v.  Tnxsk,  90  Iowa,  318 ;  48  Am.  St.  Rep. 
446;  Nye  v.  Lowry,  82  Ind.  316;  Byington  v.  Moore,  62  Iowa,  470;  Mc- 
Cormick  v.  McCormick,  71  Iowa,  379;  Parker  v.  Parker,  56  Iowa,  HI; 
McLaughlin  v.  McManigle,  63  Tex.  553;  Haenni  v.  Bleisch,  146  111.  262; 
Byars  v.  Spencer,  101  111.  429;  40  Am.  Rep.  212;  Morrison  v.  Kelly.  22 
111.  610;  74  Am.  Dec.  169;  Rivard  v.  Walker,  39  111.  413;  Rawson  v.  Fox, 
65  III.  200;  Skinner  v.  Baker,  79  111.  496;  Crocker  v.  Lowenthal,  83  111. 
579;  Cook  v.  Patrick,  i:35  111.  499;  Linton  v.  Brown,  20  Fed.  Rep.  455; 
Squires  v.  Summers.  85  Ind.  252;  Guard  v.  Bradley,  7  Ind.  600;  Fewel 
V.  Ke-sler,  30  Ind.  '95;  Hibberd  v.  Smith,  67  Cal.  547 ;  56  Am.  Rep.  723; 
Loudon  V.  Tod.i,  5  J.  J.  INIarsh.  182;  Hayden  v.  Easter  (Ky.  Jan.  18, 1894), 
24  J^.  W.  Rep.  626;  Mather  v.  Corliss,  :03  Mass.  568;  Green  v.  Conant, 
151  Mass.  223;  Hatch  v.  Hatch,  9  Mass.  307;  6  Am.  Dec.  67;  Marsh  v. 
Austin,  1  Allen,  235;  Foster  v.  Mansfield,  3  Met.  412;  137  Am.  Dec.  154; 
Guess  V.  South  Bound  Ry.  Co.,  40  S.  C.  450;  Black  v.  Hoyt,  33  Ohio  St. 
203;  Vreeland  v.  Vreeland,  48  N.  J.  Eq.  56;  Fain  r.  Smith,  14  Or.  82; 
58  Am.  Rep.  281;  Wesson  v.  Stephens,  2  Ired.  Eq.  557;  Duer  v.  James, 
42  Md.  492;  Merrills  v.  Swift,  18  Conn.  257;  46  Am.  Dec.  315;  Peavey 
r.  Treton,  18  N.  H.  151 ;  45  Am.  Deo.  365;  Harris  v.  Hopkins,  43  Mich. 
272;  38  Am.  Rep.  180;  Thatcher  i-.  St.  Andrews  Church,  37  Mich.  264; 
Hosley  v.  Holmes,  27  ]Mich.  416;  Ernst  v.  Reed,  49  Barb.  367;  Diefendorf 
r.  Diefendorf,  132  N.  Y.  100;  Munoz  v.  Wilson,  111  N.  Y.  295;  Souverbye 
V.  Arden,  1  Johns.  Ch.  240;  Fonda  r.  Van  Home,  15  Wend.  631  ;  30  Am. 
Dec.  77;  Holcombe  r.  Richards,  38  Minn.  38;  Martin  v.  Flaharty,  13 
Mont.  96;  40  Am.  St.  Rep.  415;  Hamilton  v.  Armstrong,  120  Mo.  597; 
Crowder  i.  Searcy,  103  Mo.  97;  Sneathen  c.  Sneatlien,  104  Mo.  ^191;  24 
Am.  St.  Rep.  326;  Allen  v.  De  Groodt,  105  Mo.  442;  Turner  v.  Warien, 
160  Pa.  St.  336;  Standiford  t.  Standiford,  97  Mo.  231. 
»  Fewell  V.  Kesler,  30  Ind.  195. 


§  275  DELIVERY  OF  DEEDS.  814 

grantee  be  present,  and  that  it  be  made  or  accepted  by 
him  personally  at  the  time.  A  writing  delivered  to  a 
stranger  for  the  use  and  benefit  of  the  grantee,  to  have 
effect  after  a  certain  event,  or  the  performance  of  some 
condition,  may  be  delivered  either  as  a  deed  or  as  an 
escrow.  The  distinction,  however,  seems  almost  en- 
tirely nominal,  when  we  consider  the  rules  of  decision 
which  have  been  resorted  to  for  the  purpose  of  effectuat- 
ing the  intentions  of  the  grantor  or  obligor,  in  some  cases 
of  necessity.  If  delivered  as  an  escrow,  and  not  in  name 
as  a  deed,  it  will  nevertheless  be  regarded  and  construed 
as  a  deed  from  the  first  delivery,  as  soon  as  the  event 
happens,  or  the  condition  is  performed,  upon  which  the 
effect  had  been  suspended,  if  this  construction  should  be 
then  necessary  in  furtherance  of  the  lawful  intentions  of 
the  parties."^  And  where  a  deed  is  thus  placed,  with  the 
assent  of  the  grantor,  in  the  hands  of  a  third  person,  the  de- 
livery is  effectual,  notwithstanding  the  fact  that  the 
deed  may  be  lost  while  in  the  keeping  of  the  third  party .^ 
Where  a  grantor  with  the  intention  of  passing  the  title 
delivers  a  deed  to  the  husband  of  the  grantee,  the  title  by 
such  delivery  is  vested  in  the  grantee.^  But  where  a 
deed  of  a  wife's  land  was  executed  and  acknowledged  by 
her  and  her  husband,  and  left  with  the  husband  for  the 
purpose  of  delivering  it  to  the  grantee  whenever  he  might 
choose  to  do  so,  and  the  husband  retained  the  deed  in  his 
possession  until  after  the  death  of  the  wife,  and  they  had, 
since  the  execution  of  the  deed,  occupied  the  premises, 

1  Hatch  V.  Hatch,  9  Mass.  307;  6  Am.  Dec.  67.  See,  also,  Hatch  v. 
Bates,  54  Me.  136;  Guest  v.  Beeson,  2  Houst.  246;  Stephens  v.  Huss,  54 
Pa.  St.  20 ;  Turner  v.  Whidden,  22  Me.  121 ;  Cincinnati  R.  R.  Co.  v. 
Iliff,  13  Ohio  St.  235;  Merrills  v.  Swift,  18  Conn.  257;  46  Am.  Dec.  315; 
Morrison  v.  Kelly,  22  111.  610 ;  74  Am.  Dec.  169 ;  Peavey  v.  Tilton,  18  N.  H. 
151 ;  45  Am.  Dec.  365. 

»  Henrichsen  v.  Hodgen,  67  111.  179.  But  see  Logsdon  v.  Newton,  54 
Iowa,  448. 

*  Parker  v.  Parker,  56  Iowa,  111.  Where  a  father  purchases  land  as 
a  provision  for  his  daughter  of  weak  mind,  having  the  deed  made  to  her, 
delivery  to  him  is  delivery  to  her,  and  as  the  deed  is  beneficial  to  her, 
her  acceptance  will  be  presumed :  Eastham  v,  Powell,  51  Ark.  530. 
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having  built  a  house  thereon,  it  was  held  that  the  deed 
had  never  been  delivered.^ 

§  275  a.  Death  of  grantor  before  actual  delivery  to 
grantee. — Where  a  fatlier  executes  a  deed  in  favor  of  his 
son,  and  delivers  it  to  his  wife,  who  accepts  it  in  the 
presence  of  the  son  and  with  his  consent,  these  facts, 
w4ien  accompanied  by  language  evincing  a  present  intent 
to  deliver,  constitute  a  good  delivery,  notwithstanding 
the  deed  may  not  be  delivered  to  the  son  by  the  wife  until 
after  the  death  of  the  grantor.^  Delivery  to  a  stranger, 
with  a  reservation  in  the  grantor  to  recall  the  deed, 
does  not  pass  the  title.  But  if  the  grantor  with  his  wnfe 
executes  a  deed  to  their  son,  and  delivers  the  deed  in  an 
envelope  to  another,  with  the  statement  that  the  contents 
of  the  envelope  are  for  his  son  if  anything  should  happen 
to  him,  the  title  passes  and  the  deed  takes  effect  upon  the 
grantor's  death  by  relation  from  the  original  delivery.^ 

§  276.  Assent  of  the  grantee  subsequent  to  the  de- 
livery.— When  a  grantee  is  ignorant  of  the  execution  of 
a  deed  which  has  been  delivered  to  a  stranger  for  the 
grantee's  benefit,  but  when  informed  of  the  fact,  accepts 
the  conveyance,  the  deed  becomes  operative,  and  where 
the  rights  of  third  persons  have  not  intervened,  takes 
effect  from  the  date  of  the  first  delivery.'*     It  was  said  by 

>  Benneson  v.  Aiken,  102  111.  284;  40  Am.  Rep.  592. 

»  White  V.  Pollock,  117  Mo.  467;  38  Am.  St.  Rep.  671.  See,  also, 
Hall  V.  Hall,  107  Mo.  101;  Tyler  v.  Hall,  106  Mo.  313;  27  Am.  St.  Rep. 
337;  Scott  v.  Scott,  95  Mo.  300;  Crowder  v.  Searcy,  103  Mo.  117;  Standi- 
ford  V,  Stamliford,  97  Mo,  239 ;  Allen  v.  De  Groodt,  105  I\Io.  449 ;  Sneathen 
V.  Sneathen,  104  Mo.  209;  24  Am.  St.  Rep.  326.  But  while  the  deed  is 
in  the  hands  of  a  third  person,  liens  may  accrue  before  delivery :  Stevens 
V.  King,  84  Me.  291.     See  §  280,  et  seq. 

»  Trask  v.  Trask,  90  Iowa,  318;  48  Am.  St.  Rep.  446. 

*  McFherson  v.  Featherstone,  37  Wis.  632;  Stewart  v.  Weed,  11  Ind. 
92;  Bennett  t;.  Waller,  23  111.  97;  I5rown  v.  Austen,  35  Barb.  341;  Bell 
t>.  Farmers'  Bank,  11  Bush,  34;  21  Am.  Rep.  205;  Guard  v.  Bradley,  7 
Ind.  600;  Marsh  v.  Austin,  1  Allen,  235;  Cook  v.  Patrick,  135  111.  499; 
Byars  v.  Spencer,  101  111.  429;  40  Am.  Rep.  212;  Haenni  v.  Bleisch,  146 
111.  262;  Morrison  v.  Kelly,  22  111.  dlO;  74  Am.  Dec.  Iti9;  Crocker  v. 
Lowenthal,  83  111.  579;  Rawsou  v.  Fux,  65  111.  200;  Blight  v.  fcscheuck, 
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Mr.  Justice  Lindsay,  who  delivered  the  opinion  of  the  court 
in  a  case  in  Kentucky,  that:  "A  deed  delivered  to  the 
registering  officer  or  to  an  unauthorized  third  person,  and 
subsequently  accepted  by  the   grantee,  will   take  effect  as 

10  Pa.  St.  285;  51  Am.  Dec.  478;  Hammerslough  v.  Cheatham,  84  Mo. 
13;  Sneathen  v.  Sneathen,  104  Mo.  201;  24  Am.  St.  Rep.  326;  Crowder 
V.  Searcy,  103  Mo.  97;  Rogers  v.  Carey,  47  Mo.  232;  4  Am.  Rep.  322; 
Standiford  r.  Standiford,  97  Mo.  231;  Hall  v.  Hall,  107  Mo.  101;  Allen  y. 
DeGroodt,  105  Mo.  442;  Tobin  v.  Bass.  85  Mo.  654;  55  Am.  Rep.  392; 
Jamison  v.  Craven,  4  Del.  Ch.  311;  Black  v.  Hoyt,  33  Ohio  St.  203; 
Linton  v.  Brown,  20  Fed.  Rep.  455;  Parker  v.  Parker,  56  Iowa,  111.  In 
McPherson  v.  Featherstone,  supra,  Cole,  J.,  stated  the  facts  and  the  law 
applicable  to  them  as  follows:  "The  leading  facts  in  regard  to  the  exe- 
cution and  delivery  of  the  deed  are  in  brief  these :  In  1844,  Alexander 
McPlierson,  tlien  an  unmarried  man,  and  brother  of  the  plaintiff,  immi- 
grated to  the  territory  of  Wisconsin  from  Scotland,  and  purchased  this 
and  other  lands,  taking  the  title  to  all  except  the  tract  in  question  in  his 
own  name.  He  negotiated  with  one  Boyce  living  near  the  land  for  the 
purchase,  the  owner,  Webb,  residing  in  Jefferson  County,  New  York. 
Boyce  acted  as  agent  for  Webb,  and  received  the  purchase  money  when 
paid.  Alexander  requested  that  the  deed  should  be  made  to  the  plain- 
tiff, and  it  was  executed  according  to  this  direction  or  request.  The 
deed  was  received  by  Alexander  and  retained  by  him  until  his  death,  all 
the  while  the  plaintiff  not  knowing  anything  about  the  transaction. 
Alexander  subsequently  married,  and  died  in  July,  1853,  disclosing  be- 
fore he  died  the  state  of  the  title  and  giving  various  reasons  why  the  deed 
was  taken  in  the  name  of  the  plaintiff.  Alexander  left  a  widow  and  two 
children.  In  September,  1853,  the  plaintiff  was  informed  by  the  executor 
of  the  will  that  tiie  land  was  conveyed  to  him,  or  that  his  name  was  put 
in  the  deed  as  grantee,  and  he  seems  to  have  immediately  accepted  the 
grant  and  ratified  the  acceptance  of  the  deed  by  Alexander  for  his  bene- 
fit. From  this  time  various  negotiations  followed,  conducted  on  one  side 
by  the  executor  or  guardian  of  the  infant  children  of  Alexander,  to  pro- 
cure from  the  plaintiff  a  quitclaim  or  release  to  the  widow  and  heirs  of 
his  interest  in  the  land ;  but  from  one  causo  or  another  all  these  negotia- 
tions failed,  and  the  legal  tide  apparently  remained  in  the  plaintiff  at 
the  commencement  of  this  action.  In  considering  the  question  of  de- 
livery, we  lay  out  of  view  all  questions  as  to  who  was  the  equitable 
owner,  or  whether  there  was  a  resulting  trust  in  favor  of  Alexander, 
arising  out  of  the  alleged  fact  that  he  paid  the  whole  purchase  money. 
This  feature  of  the  case  will  be  subsequently  noticed.  The  material  in- 
quiry now  is,  do  the  above  facts  show  a  valid  delivery  of  the  deed?  It 
is  very  evident  that  Webb  intended  to  execute  a  conveyance  which 
would  be  effectual  to  convey  his  estate,  and  that  he  parted  with  all  con- 
trol over  the  instrument.  He  undoubtedly  intended  to  make  a  good 
delivery  of  the  deed  to  the  grantee,  or  to  some  one  for  his  benefit.  About 
this  there  is  no  possible  room  for  doubt.  He  evidently  intended  the 
deed  should  take  effect  as  a  conveyance  in  prxsenti,  and  pass  his  estate. 
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between  the  grantor  and  grantee  from  the  time  of  the  first 
delivery;  and  in  such  case  volunteers  claiming  under  and 
through  the  grantor,  and  ordinary  creditors  who  have  ac- 
quired no  lien  upon  nor  interest  in  the  estate  conveyed, 
are  entitled  to  no  greater  consideration  than  the  grantor. 
Yet,  until  the  grantee  is  informed  of  the  execution  of  the 
deed  and  does  some  act  equivalent  to  an  acceptance  of  it, 
it  is  manifest  that  he  may  refuse  to  accept  it,  notwith- 
standing the  fact  that  by  a  fiction  of  law  the  presumption 
of  an  actual  acceptance  had  all  the  while  existed  for  his 
benefit  as  against  the  grantor,  his  heirs,  devisees,  and 
ordinary  creditors.  But  this  fiction  will  not  be  allowed  to 
prevail  to  the  prejudice  of  persons  who  have  acquired  title 
to,  an  interest  in,  or  a  lien  upon  the  property  before  the 
date  of  the  actual  acceptance.  As  in  the  case  of  an  es- 
crow, whenever  it  becomes  necessary  for  the  purposes  of 
justice  that  the  true  time  of  the  acceptance  of  a  deed  so 

Alexander  McPherson  received  the  instrument  knowing  that  at  least  it 
conveyed  the  legal  title  to  the  grantee.  lie  assumed  to  act  for  the 
grantee  in  accepting  the  deed,  and  the  plaintiff  assented  to,  and  ratified, 
his  act  as  soon  as  he  was  informed  of  it.  It  seems  to  us  that  this 
amounted  to  a  valid  delivery  of  the  conveyance.  It  is  not  denied  that  a 
deed  may  be  delivered  to  a  stranger  for  the  benefit  of  the  grantee,  wiio 
may  be  ignorant  at  the  time  that  it  has  been  executed.  If  the  grantee, 
when  informed  of  the  fact  assents  to  and  accepts  the  conveyanc,  the 
deed  takes  effect,  providing  the  rights  of  thir.i  persons  have  not  inter- 
vened :  Cooper  v.  Jackson,  4  Wis.  537;  Turner  v.  Whidden,  22  Me.  121 ; 
Concord  Bank  v.  Belles,  10  Cush.  276 ;  Les;^ee  of  Mitchell  v.  Ryan,  3 
Ohio  St.  377;  Church  v.  Gilman,  15  Wend.  656;  30  Am.  Dec.  82;  Welch 
V.  Sackett,  12  Wis.  244.  And  a  delivery  may  be  made  good  by  a  subse- 
quent assent,  though  originally  invalid  for  want  of  it,  upon  the  princi- 
ple omnis  rati,  habitio  mandato  aequiparatur:  3  Wash.  Real  Prop.  ch.  4, 
§  2,  p.  27.  Here  there  was  an  absolute  delivery  of  the  deed  by  the 
grantor  with  the  intent  to  pass  the  estate ;  and  we  must  presume,  on  the 
absence  of  all  evidence  to  rebut  that  presumption,  that  Alexander  re- 
ceived the  deed  for  the  use  and  benefit  of  his  brother,  whose  name,  by 
his  direction,  had  been  placed  in  the  instrument  as  grantee.  And  wlien 
the  grantee,  upon  being  informed  of  the  transaction,  ratified  the  de- 
livery and  assented  to  the  grant,  the  deed  took  effect  for  the  purposes 
intended.  Indeed,  many  of  the  cases  hold  from  the  beneficial  nature  of 
the  transaction,  that  an  acceptance  by  the  grantee  will  be  presumed  in 
the  absence  of  proof  to  the  contrary;  but  here  there  was  an  unequivo- 
cal assent  and  acceptance.  This  certainly  amounted  to  a  good  delivery 
and  vested  the  title  in  the  plaintiff." 
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delivered  shall  be  ascertained,  the  legal  fiction  will  be 
disregarded,  and  the  intervening  claimant  or  lienholder 
allowed  to  show  the  actual  facts  of  the  transaction."* 
Hence,  it  has  been  held  that  where  a  deed  is  delivered 
without  the  grantee's  knowledge  to  a  third  person,  not 
authorized  to  receive  it,  the  rights  of  the  grantor's  cred- 
itors attaching  subsequently  to  such  delivery,  and  prior 
to  the  manifestation  of  the  grantee's  assent,  are  not 
affected,  notwithstanding  the  beneficial  nature  of  the 
deed  to  the  grantee.  The  assent  of  the  grantee  under 
these  circumstances  is  not  considered  as  relating  back  to 
the  time  of  the  delivery.^  The  assent  of  the  grantee  is  es- 
sential to  the  payment  of  a  debt  by  the  execution  and  de- 
livery of  a  deed,  and  no  title  is  transferred  until  such 
assent  is  given.^ 

§  277.  Where  there  are  several  grrantors.  —  Where 
there  are  several  joint  owners  who  intend  to  convey  the 
land  held  by  them  by  a  deed  to  be  executed  by  all,  and 
all  but  one  of  them  join  in  executing  a  deed,  which  is 
delivered  to  a  third  person  to  obtain  the  signature  of  the 
other  owner  and  then  to  deliver  it  to  the  grantee,  the  deed 
is  not  delivered  as  to  those  who  have  signed  unless  the 
other  grantor  also  execute  it.*     Thus,  by  the  terms  of  a  deed 

1  In  Bellv.  Farmers'  Bank,  11  Bush,  34,  39;  21  Am.  Rep.  205.  And 
see  Goodsell  v.  Stin  on,  7  Blackf.  439;  Kennard  v.  Adams,  11  Mon.  B. 
102;  EnsworLh  v.  King,  50  Mo.  477. 

*  Hibberd  v.  Smith,  67  Cal.  547;  56  Am.  Rep.  726.  Where  a  deed  is 
made  without  the  knowledge  or  consent  of  a  person  he  will  become 
bound  by  it  by  recognizing  its  validity  :  Huffman  v.  Mulkey,  78  Tex.  556; 
22  Am.  St.  Rep.  71. 

3  Cravens  V.  Rossiter,  116  Mo.  345;  38  Am.  St.  Rep.  606.  An  inter- 
vening judgment  lien  is  not  cut  off  by  a  subsequent  ratification  and  ac- 
ceptance of  the  deed :  Cravens  v.  Rossiter,  ^wpra. 

*  Overman  v.  Brown,  17  Iowa,  485.  In  that  case  John  M.  Overman, 
Wm.  P.  Overman,  D.  C.  Overman,  and  Edwin  Brown,  the  plaintiffs, 
held  land  in  partnership,  and  being  desirous  that  the  county  seat  should 
be  located  in  their  village,  agreed,  as  an  inducement  to  the  commission- 
ers to  select  that  place  for  the  purpose,  to  donate  fifty  lots  to  the  county. 
The  three  Overmans  executed  a  deed  for  these  fifty  lots  which  contained 
this  reservation:  "That  in  tlie  event  the  county  seat  should,  at  any 
time,  be  removed  irom  Cedar  Falls,  then  the  title  to  all  of  the  aforesaid 
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of  partition,  embracing  a  number  of  tenants  in  common 
as  parties,  each  party  conveyed  and  released  his  undivided 
interest  in  the  whole  property  in  consideration  of  receiv- 
ing a  conveyance  of  the  undivided  interests  of  the  others 
in  a  specitied  portion;  most  of  the  parlies,  but  not  all, 
signed  this  deed,  but  it  was  held  that  as  to  those  who  did 
sign,  it  could  not  be  considered  a  valid  deed,  and  they 
still  retained  their  interests  in  the  land  as  tenants  in 
common.  "  In  the  absence  of  any  other  circumstance 
than  what  appears  on  the  face  of  the  instrument,"  says 
the  court,  "  we  think  it  cannot  be  held  that  this  agree- 
ment was  executed  by  the  plaintiff's  grantors,  and  deliv- 
ered to  take  effect  like  a  deed-poll,  upon  their  affixing 
their  own  signatures,  but  that  it  was  an  inchoate  instru- 
ment, only  to  become  effective  when  executed  by  all  the 
persons  named  as  parties.  Certain  cases  are  cited  by  the 
plaintiff,  in  which  instruments  have  been  held  operative 
when  not  executed  by  all  the  parties.  "Without  entering 
into  a  separate  examination  of  each  case,  it  will  suffice  to 

lots  which  shall,  at  the  time  of  such  removal,  remain  unsol<l  by  the 
county,  shall  revert  back  to  us,  with  all  improvements  thereon."  The 
deed  was  drawn  by  Dr.  Brewer,  one  of  the  commissioners.  Tlie  Over- 
mans made  ohjections  to  tlie  deed  on  the  ground  that  it  did  not  state  all 
the  terms  upon  which  they  were  to  make  the  donation,  but  signed  and 
acknowledged  the  deed  and  left  it  with  the  notary,  who  took  theacknowl- 
eilgment  for  the  purpose  of  having  Brown,  who  was  tlien  absent,  execute 
and  acknMwleilge  it.  The  notary  presented  tlie  deed  to  Brown  on  his 
return,  and  he  signed  it,  and  then  said  he  desired  to  examine  it  and  see 
what  he  had  signed  before  lie  made  the  delivery.  He  read  the  deed,  and 
at  once  said  tliat  he  was  dissatisfied  with  the  condition  contained  in  it, 
and  refused  to  deliver  it  to  the  notary,  and  the  deed  ever  since  that  time 
liad  been  in  tlie  plaintiff's  possession.  The  court,  per  Dillon,  J.,  said: 
"  The  lair  weight  of  evidence  is  to  tlie  effect  that  tiie  execution  of  the 
deed  by  tiie  Overmans  was  with  the  express  understanding  that  the 
notary  should  retain  it  to  obtain  Brown's  signature,  and  was  not  autiior- 
ized  to  deliver  it  to  the  commissioners  or  to  the  county,  and  that  it  was 
never  so  delivered,  either  by  the  Overmans  or  by  the  notary.  Without 
Brown's  signature  the  instrument  was  immature— not  complete — and  it 
was  intended  by  the  plaintiffs  to  be  delivered  when  it  was  made  perfect, 
and  not  before.  And,  in  general,  an  instrument  will  not  be  regarded  aa 
delivered,  when  anything  remiiins  to  be  done  by  the  parties  hv  whom 
the  delivery  is  to  be  made:  Parker  v.  Parker,  1  Gray,  WJ."  6ee,  also, 
Batchelor  v.  Brereton,  112  U.  S.  396. 
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say  that  they  are  cases  in  which,  from  the  terms  of  the 
instrument,  or  from  the  nature  of  the  subject  matter  of 
the  contract,  it  appeared  that  it  was  the  intention  of  the 
parties  who  signed  to  be  bound,  without  reference  to  an 
execution  by  all  the  parties,  or  where,  by  acting  under  it 
with  a  knowledge  that  it  had  been  fully  executed,  the  par- 
ties had  become  estopped  from  denying  its  obligation 
upon  them.  Considered,  therefore,  as  a  conveyance,  we 
think  the  agreement  in  question  was  void  as  against  the 
defendant's  grantors,  and  gave  no  title  to  the  grantors  of 
the  plaintiff."  ^  Where  the  vendee  has  fully  paid  the  con- 
sideration of  a  deed  executed  by  tenants  in  common,  and 
one  of  the  tenants  in  common  dies,  the  delivery  of  the 
deed  after  his  death  by  the  other  tenant  in  common,  or 
by  some  person  who  has  received  it  for  that  purpose,  is  a 
valid  delivery.^  * 

§  278.  Constructive  delivery. — The  grantee  may  retain 
possession  of  the  deed,  and  still  it  may  be  constructively 
delivered.  Thus,  an  owner  of  land  executed  a  deed  of  it 
to  a  firm  of  which  he  was  a  member,  but  kept  the  deed  in 
his  possession.  His  retention  of  the  deed  was  considered 
to  be  a  constructive  delivery  to  the  firm.^  There  are 
many  cases  where  a  deed  has  been  held  to  be  delivered, 
although  it  has  remained  in  the  custody  of  the  grantor, 
but  in  such  cases  the  transaction  has  been  fully  consum- 
mated, and  some  agreement  has  been  made  or  considera- 
tion paid  by  the  grantee;  or  there  have  been  other  facts 
showing  an  intention  on  the  part  of  the  grantor  to  deliver 
the  deed,  and  on  the  part  of  the  grantee  to  accept  it.  It  is 
said  by  Chancellor  Kent:  "  If  both  parties  be  present,  and 
the  usual  formalities  of  execution  take  place,  and  the  con- 

1  Tewksbury  v.  O'Connell,  21  Cal.  60,  69,  per  Norton,  J.  See  Tustin 
V.  Faught,  23  Cal.  237 ;  Colton  v.  Seavey,  22  Cal.  496 ;  Townsend  v.  Corn- 
ing, 28  Wend.  435 ;  Livingston  v.  Rogers,  1  Caines,  584.  As  to  enforcing 
a  contract  to  convey  against  one  joint  owner  who  has  signed  an  agree, 
ment  intended  to  be  signed  by  the  other  owners,  see  Jackson  v.  Tor- 
rence,  83  Cal.  521 ;  Olson  v.  Lovell,  91  Cal.  507. 

»  Holt's  Appeal,  98  Pa.  St.  257. 

*  Henry  v.  Anderson,  77  Ind.  361. 
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tract  is  to  all  appearances  consummated,  without  any 
conditions  or  qualifications  annexed,  it  is  a  complete  and 
valid  deed,  notwithstanding  it  be  left  in  the  custody  of 
tlie  grantor."* 

§  279.  Delivery  after  death  of  the  grantor. — The  gen- 
eral rule  undoubtedly  is  that,  where  a  deed  remains  in 
the  possession  of  the  grantor,  to  be  delivered  and  take 
effect  after  his  death,  the  deed  is  void  for  want  of  a  de- 
livery during  his  lifetime.'^  There  are  some  qualifications 
to  this  general  rule,  as  where  the  delivery  of  the  deed  is 

'  4  Kent's  Com.  456.  For  various  cases  in  which  a  deed  has  been 
held  to  have  been  deUvered  though  its  custody  was  retained  by  the 
grantor,  see  Thompson  v.  Easton.  31  Minn.  99;  Wallace  v.  Berdell,  97 
N.  Y.  13 ;  Regan  v.  Howe,  121  Mass.  424 ;  Scrugham  v.  Wood,  15  AVend, 
545;  30  Am.  Dec.  75;  Stevens  v.  Hatch,  6  Minn.  64;  Snow  v.  Orleans, 
126  Mass.  453;  Glaze  t-. Three  Rivers  Farmers'  Mut.F.  Ins.  Co.,  87  Mich. 
349;  McLaughlin  v.  McManigle,  63  Tex. 553;  Weisinger  v.  Cock,  67  Miss. 
511;  19  Am.  St.  Rep.  320:  Haeg  v.  Haeg,  53  Minn.  33;  Jamison  v. 
Craven,  4  Del.  Ch.  311;  Alexander  v.  Alexander,  71  Ala.  295;  Seibel 
V.  Rapp,  85  Va.  28;  Ruckman  v.  Ruckman,  32  N.  J.  Eq.  259;  Cannon  v. 
Cannon,  2>i  N.  J.  Eq.  116;  Harris  v.  Saunders,  2  Strob.  Eq.  370;  Young 
V.  Caldwell,  6  Lea,  168;  Tallman  v.  Cooke,  39  Iowa,  402;  Eliss  v.  West, 
58  Hun,  71;  Vought  r.  Vought,  50  N.  J.  Eq.  177;  Steele  v.  Lowry,  4 
Ohio,  72;  19  Am.  Dec.  581. 

*  Goodlett  V.  Kelly,  74  Ala.  213;  Jackson  v.  Leek,  12  Wend.  107;  Fay 
V.  Richardson,  7  Pick.  91 ;  Wiggins  v.  Lusk,  12  111.  132;  Miller  v.  Physick, 
24  Ark.  244;  Herbert  r.  Herbert,  Breese,  354;  12  Am.  Dec.  192;  Fisher 
V.  Hall,  41  N.  Y.  423;  Ball  v.  Foreman,  37  Ohio  St.  139;  Jones  v.  Hous- 
ton, 5  Jones  (N.  C),  302;  Martin  v.  Ramsey,  5  Humph.  349;  Jones  v. 
Loveless,  99  Ind.  317;  IMiller  v.  Lullman,  81  Mo.  311 ;  Lang  v.  Smith,  37 
W.  Va.  725 ;  Cazassa  v,  Cazassa,  92  Tenn.  573 ;  36  Am.  St.  Rep.  112;  Stone 
V.  French,  37  Kan.  145;  1  Am.  St.  Rep.  237;  Hayes  v.  Boylan,  141  111. 
400;  33  Am.  St,  Rep.  326;  Cline  v.  Jones,  111  111.  563;  Parrott  v.  Avery, 
159  Mass.  594;  38  Am.  St.  Rep.  465;  Taft  v.  Taft,  59  Mich.  185;  60  Am. 
Rep.  291 ;  Bovee  v.  Hinde,  135  111.  137 ;  25  N.  E.  Rep.  694 ;  Denis  v.  Velati, 
96  Cal.  223;  Porter  i;.  AVoodhouse,  59  Conn.  568;  21  Am.  St.  Kep.  131; 
Sauter  i'.  Dollman,  46  Minn.5U4;  Martling  v.  Martling,47  N.  J.  Eq.  122; 
Stinson  v.  Anderson,  96  111.  373;  McElroy  v.  Hiner,  133  111.  156;  Byars 
V.  Spencer,  101  111.  429;  40  .\m.  Rep.  212;  Gorman  v.  Gorman,  98  111. 
361;  Miller  v.  Murfield,  79  Iowa,  64;  Duraind's  Appeal,  116  Pa.  St.  93; 
Allen  V.  De  Groodt,  105  Mo.  442;  Huey  v.  Huey,  65  Mo.  689;  Otto  r. 
Doty,  61  Iowa,  23;  Anderson  v.  Anderson,  126  Ind.  62;  Taft  v.  Taft,  59 
Mich.  185;  60  Am.  Rep.  291;  Williams  v.  Schatz,  42  Ohio  St.  47;  Weis- 
inger  v.  Cock,  67  Miss.  511 ;  19  Am.  St.  Rep.  320;  Reichart  v.  Wilhelm, 
83  Iowa,  510.,  See  McLaughlin  v.  McManigle,  63  Tex.  553. 
Deeds,  Vol.  1.— 21 
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complete  during  the  grantor's  life,  but  the  time  it  is  to  take 
effect  is  postponed  till  the  grantor's  death,  and  other 
modifications  which  shall  be  presently  noticed.  In  sup- 
port of  the  general  proposition,  reference  may  be  made 
to  a  case  where  a  father  executed  and  acknowledged  a 
deed  for  a  piece  of  land  upon  which  he  resided,  making  his 
children  grantees;  he  did  not  record  or  deliver  the  deed, 
stating,  as  one  reason  for  this  action,  that  if  he  retained 
possession  of  thedeed, he  mightsell  the  land  forthe  minors, 
and  this  he  could  not  do  if  he  parted  with  the  possession 
of  the  deed,  and  they,  being  minors,  would  also  be  unaljle 
to  sell.  The  deed  having  remained  in  the  father's  posses- 
sion until  his  death,  was  held  invalid  for  want  of  delivery.^ 

1  Byara  v.  vSpencer,  101  111.  429 ;  40  Am.  Rep.  212.  Mr.  Justice  Walker 
delivered  the  opinion  of  the  court,  and  siid:  "The  first  question  we 
propose  to  consider  is,  whether  the  deed  executed  hy  Thomas  Whitson 
ever  became  operative  to  pass  the  title  to  the  grantees  named  in  thedeed 

whetlier  there  was  yuch  a  delivery  as  passed  the  title  to  the  land  from 

him  to  them.  On  the  one  side  it  is  claimed  there  was,  and  on  the  other 
it  is  insisted  there  was  no  delivery.  The  question  as  to  what  acts  are 
necessary  to  constitute  a  sufficient  delivery  to  render  a  deed  operative, 
and  to  pass  the  title  to  the  land,  has  been  the  subject  of  much  discussion 
in  this  court.  It  is  held  that  a  delivery  is  essential  to  render  a  deed 
operative,  and  it  does  not  take  effect  until  it  is  d(^livered :  Skinner  v.  Baker, 
79  111.  49(5;  Blake  r.  Fash,  44  111.  302.  It  may  be  delivered  to  the  grantee, 
or  to  his  agent.  Nor  is  any  particular  form  or  ceremony  necessary  to 
constitute  a  sufficient  delivery.  It  may  be  by  acts  or  words,  or  both,  or 
by  one  without  the  other;  but  wliat  is  said  or  done  must  clearly  manifest 
the  intention  of  the  grantor,  and  of  the  grantee,  that  the  deed  shall  at 
once  become  operative  to  pass  the  title  to  the  land  conveyed,  and  that 
the  grantor  loses  all  control  over  it :  Bryan  v.  Wash,  2  Gilm.  557.  It  has 
been  held  that,  where  a  deed  is  executed  and  delivered  to  even  a  stranger, 
to  be  delivered  to  the  grantee,  without  condition,  it  will  be  a  sufficient 
delivery  to  pass  the  title :  Rawson  v.  Fox,  05  111.  200.  But  the  execution 
of  a  deed,  and  having  it  placed  on  record,  without  the  knowledge  of  the 
grantee,  is  not  a  delivery:  Kingsbury  v.  Burnside,  58  111.  310;  11  Am. 
Rep.  67;  Krebaum  v.  Cordell,  63  111.  23.  But  in  such  a  case  the  subse- 
quent assent  will  be  sufficient:  Dale  v.  Lincoln,  62  111.  22.  In  Gunnell 
V.  Cockerill,  79  III.  79,  it  was  held  that  any  act  which  clearly  manifests 
an  intention  of  the  grantor,  and  the  person  to  whom  it  is  delivered,  that 
the  deed  shall  presently  take  effect  and  become  operative,  and  the 
grantor  loses  all  control  over  it,  is  a  sufficient  delivery.  In  all  cases  the 
intention  of  the  grantor  to  part  with  its  possession  and  control  enters 
largely  into  the  question  of  delivery.  When  the  facts  "show  that  the 
grantor  did  not  intend  to  lose  control  of  the  deed,  and  still  continues  to 
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"For  we  consider  it  indispensable  to  the  delivery  of  a 
deed,  that  it  shall  pass  beyond  the  control  or  dominion  of 
the  grantor;  otherwise  it  cannot  come  rightfully  within 
the  power  and  control  of  the  grantee.  Their  interests 
are  adverse,  and  both  cannot  lawfully  have  control  over  the 
deed  at  the  same  time.  The  grantee  does  not  necessarily 
acquire  the  right  the  moment  it  leaves  the  possession  and 
control  of  the  grantor,  but  he  cannot  have  it  before. 
Neither  can  the  grantee  transfer  his  property,  after  his  de- 
cease, by  deed.  The  statute  of  Wills,  or  of  descent,  then, 
govern  all  property  not  disposed  of  during  the  lifetime  of 
the  owner."  ^  Where  a  grantor  caused  a  deed  to  be  pre- 
pared, and  having  signed,  sealed,  and  acknowledged 
it,  inquired  whether  the  deed  would  give  the  land  to 
his  daughter,  in  whose  favor  it  was  made,  and.  was  ad- 
vised that  it  would,  but  retained  the  land  in  his  possession 
until  his  death,  it  was  held  that  the  deed  was  inoperative 
for  the  want  of  delivery.^     Nor  unless  there  has  been  a 

have  power  over  the  title,  without  the  consent  of  the  grantee,  there  i3 
not  such  a  delivery,  as  the  law  requires  to  render  it  a  deed»  and  it  can- 
not pass  title.  In  this  case,  Thomas  Whitson,  so  far  from  manifesting 
such  an  intention,  on  the  contrary  retained  the  deed,  and  declined  to 
have  it  recorded,  on  the  express  ground  that  he  would  thereby  place 
the  title  beyond  his  power  to  control  it.  He  also  expre-^sed  the  in- 
tention, after  he  had  made  and  acknowledged  it,  to  sell  the  land,  if  he 
cou'd  do  so,  at  six  thousand  dollars,  and,  in  pursuance  of  that  intention, 
he  did  offer  to  sell  it.  Instead  of  his  doing  or  saying  anything  indicat- 
ing an  ititen  ion  to  deliver  the  deed,  his  declarations  and  acts  clearly 
prove  that  he  did  not  intend  to  deliver  the  deed,  or  place  the  tiile  in  the 
grantees.  Under  none  of  the  cases  refern-d  to  can  it  be  held  that  there 
was  a  delivery,  but  they  all  hold  that  there  could  not,  under  the  facts 
of  this  case,  have  been  a  delivery,  and,  there  being  no  delivery,  the 
complainants  took  no  title  under  the  deed."  See,  also,  Reed  v.  Douthet, 
02  111.  348;  Stenson  v.  Anderson,  96  111.  373. 

1  Brown  v.  Brown,  6B  Me.  316,  3^1,  per  Virgin,  J.  See,  also,  Huey  v. 
Huey,  65  Mo.  689;  Shurtleff  v.  Francis,  118  Mass.  154;  Patterson  v. 
Sneil,  67  ISIe.  5VJ ;  Jones  v.  Jones,  6  Conn.  Ill ;  16  Am.  Dec.  35.  Where 
a  gra.itor  piaces  a  deed  in  a  locked  box,  and  delivers  the  same  to  a  ser- 
vant with  the  statement  that  it  contains  a  deed,  but  not  mentioning  the 
name  of  the  grantee,  and  directs  that  the  box  be  not  opened  until  after 
the  grantor's  death,  there  has  been  no  legal  delivery:  Porter  v.  Wood- 
house,  59  Conn.  568;  21  Am.  St.  Rep.  131. 

■^  Stilwell  V.  Hubbard.  20  Wend.  44.  Sav  the  court,  per  Bronson,  J: 
"  The  grantor  kept  the  deed  himself.     He  did  not  intend  it  should  be  an 
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prior  delivery,  is  a  delivery  through  the  mail  by  a  third 
person  after  the  grantor's  death  operative/  An  owner  of 
land  and  his  wife  made  a  deed  of  it  to  their  daughter, 
who  was  then  four  months  old,  and  properly  acknowledged 
the  execution  of  the  conveyance.  When  the  acknowledg- 
ment was  taken  the  father  said,  *'  she  is  early  in  acquiring 
property";  and  handed  the  deed  toward  her,  without  pat- 
ting it  into  her  hands.  He  did  not  have  the  deed  re- 
corded, but  kept  it  among  his  papers,  where  it  was  found 
after  his  death.  Prior  to  his  death  he  conveyed  the  same 
premises  to  a  trustee  for  the  use  of  the  child  for  life,  with 
a  remainder  over.  The  court  considered  it  to  be  clear, 
when  a  claim  was  made  to  the  land  through  the  deed, 
tliat  the  deed  was  not  intended  as  a  completed  transac- 
tion, and  there  had  been  no  valid  delivery  of  it.^  So 
there  was  considered  to  be  no  delivery  of  a  deed  where 
the  grantor,  having  signed,  sealed,  and  acknowledged  it, 
inclosed  in  it  a  slip  on  which  was  written  a  statement  that 
he  had  deposited  the  deed  for  safekeeping,  directing  that 
it  be  given  to  his  grandchildren,  and  placed  it  in  a  bank 
with  his  other  documents,  where  on  his  death  four  years 
subsequently  it  was  found.^ 

§  279  a.  Some  illustrations. — A  deed  was  executed  and 
acknowledged,  and  though  ready  for  delivery  was  not  de- 
livered to  the  grantee,  but  was  placed  in  a  drawer  in 
which  the  grantor  was  in  the  custom  of  keeping  his 
papers.     The   grantor's    will  was   executed    at  the  same 

operative  conveyance  so  long  as  he  lived ;  and  if  it  was  his  settled  purpose 
that  Altie  should  have  the  land  after  his  death,  he  has  not  taken  the 
proper  legal  means  for  carrying  that  intention  into  effect.  We  cannot 
uphold  this  deed  without  overturning  well-settled  principles."  See, 
also,  Jackson  v.  Phipps,  12  Johns.  418.  Where  a  deed  from  a  father  to  a 
son  is  found  by  the  administrator  after  the  father's  death  in  his  desk, 
among  liis  papers,  and  was  delivered  by  the  administrator  to  the  son, 
the  latter  has  the  burden  of  proof  to  show  delivery :  Tyler  v.  Hail,  106 
Mo.  313;  27  Am.  St.  Rep,  337. 

»  Otto  V.  Doty,  61  Iowa,  23. 

^  Ireland  v.  Geraghty,  15  Fed.  Rep,  35. 

2  Davis  V.  Williams,  57  Miss,  843.  And  see  Goodlett  /;,  Kelly,  74  Ala. 
213. 
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time  and  was  placed,  together  with  tlie  deed,  in  the 
same  drawer.  The  will  and  deed  were  found  after  the 
grantor's  death  in  the  drawer  in  which  they  had  been 
placed,  but  it  was  held  that  the  deed  was  void  for  want  of 
delivery.^  A  father  executed  to  his  son,  a  youth  of  twelve 
years  of  age,  two  deeds,  providing  in  one,  that  title  was 
to  vest  on  a  formal  delivery  to  occur  in  the  future,  no  de- 
livery being  intended  at  the  time  of  execution,  and  con- 
veying in  the  other  the  property  in  which  the  family  were 
livinc:.  After  the  father's  death,  the  deeds  were  found 
among  his  papers,  and  no  member  of  the  family  had  pre- 
viously been  informed  of  their  execution.  The  father  up 
to  the  time  of  his  death  continued  to  rent,  insure,  and 
manage  the  property  in  his  own  name.  Under  these  cir- 
cumstances, the  court  held,  that  there  never  was  any  de- 
livery or  present  intention  to  deliver  the  deeds.^  A  father 
made  and  executed  a  deed  in  favor  of  his  children,  and 
then  handed  it  to  his  wife,  and  told  her  to  take  care  of  it. 
No  delivery  of  the  deed  was  made  to  the  grantees,  or  to 
any  one  for  them,  until  after  the  husband's  death.  The 
court  considered  that   it  was  the  intention  of  the  grantor 

'  Lanj!;  v.  Smith,  37  "VV.  Va.  725.  Mr.  Justice  Holt  delivered  the 
opinion,  and  after  quoting  several  authorities  and  the  text  of  section  280 
of  this  work,  as  stating  the  correct  rule,  said:  "  In  this  case  the  deed  in 
question  was  executed  ready  for  delivery,  bi.t  the  power  of  dominion 
over  the  deed  was  not  parted  with  by  anything  said  or  done.  It  was 
laid  away  in  decedent's  drawer  where  he  kept  his  papers,  together  with 
his  will  made  at  the  same  time,  and  like  the  will  it  was  ambulatory,  not 
legally  fixed  or  settled  jtast  destruction  or  alteration.  It  is  nothing 
more  than  a  will  defectively  executed  and  void  under  the  statute.  The 
grantor  died  without  parting  with  his  possession  of  the  deed,  or  his  right 
of  control  over  it.  It  was  not  delivered  during  his  life,  and  a;ter  liis 
death  no  oi.e  had  the  power,  express  or  implied,  to  deliver  it.  On  the 
contrary,  by  what  he  said  a  few  days  before  his  death,  he  regarded  it  aa 
under  his  control,  as  well  as  in  his  possession,  and  so  far  from  delivering 
it  or  directing  it  to  be  delivered  after  his  death,  he  ordered  it  to  be  de- 
stroyed; and,  although  the  delivery  of  thedeed,  like  any  other  fact,  may 
as  w-ell  be  inferred  from  circumstances  as  proved  by  positive  testimony 
(2  Minor  Inst.  7;;3),  yei  no  circumstances  are  shown  by  competent  testi- 
mony, in  this  case,  from  which  any  such  inference  can  be  fairly  drawn." 

-  Cazassa  v.  Cazassa,  92  Tenn.  573;  36  Am.  St.  Kep.  112;  22  S.  \V. 
Rep.  5G0. 
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to  keep  control  over  the  instrument,  until  lie  became  fully 
determined  ultimately  to  deliver  it  or  not,  and  hence  de- 
cided that  the  deed  was  void  for  want  of  a  valid  de- 
livery.^ Where  an  unrecorded  deed  of  partition  is  found 
among  the  paj)ers  of  a  decedent,  who  was  as  much  en- 
titled to  its  possession  as  the  other  parties  to  the  deed,  no 
presumption  against  its  delivery  will  be  indulged.^  If 
a  deed  is  placed  in  the  hands  of  one  of  the  grantees, 
with  the  understanding  that  it  shall  be  returned  to  the 
grantor  if  lie  should  ask  it,  and  in  the  absence  of  such  a 
request  is  to  be  placed  upon  record  after  the  grantor's 
death,  there  is  not  a  valid  delivery.^ 

§  280.  Absolute  delivery  to  a  third  person  to  hold 
until  the  grantor's  death. — Where  a  grantor  executes  a 
deed  and  delivers  it  to  a  third  person  to  hold  until  the 
death  of  the  grantor,  the  latter  parting  with  all  dominion 
over  it,  and  reserving  no  right  to  recall  the  deed  or  alter 
its  provisions,  it  seems  to  be  settled  by  the  weight  of  au- 
thority that  the  delivery  is  effectual,  and  the  grantee,  on 
the  death  of  the  grantor,  succeeds  to  the  title/  A  deliv- 
ery of  this  kind  may  be  considered,  in  effect,  an  escrow, 
but  differs  from  that  in  the  fact  that  a  delivery  in  escrow 
is  dependent  upon  the  performance  of  some  event,  and 
not  u[)on  tlie  lapse  of  time.  In  a  case  in  Massachusetts, 
where  a  delivery  of  this  character  was  held  good.  Chief 
Justice  Shaw,  in  delivering  the  opinion  of  the  court,  re- 
marked: "  Whether,  when  a  deed  is  executed  and  not  im- 
mediately delivered  to  the  grantee,  but  handed  to  a  stran- 
ger to  be  delivered  to  the  grantee  at  a  future  time,  it  is 
to  be  considered  as  the  deed  of  the  grantor  presently,  or 
as  an  escrow,  is  often  matter  of  some  doubt,  and  it  will 
generally  depend  rather  on  the  words  used  and   the  pur- 

1  Colyer  v.  Ilyden,  94  Xy.  180;  21  S,  W.  Rep.  868.  See  a  case  where 
a  deed  was  held  to  have  been  delivered  on  the  evidence  adduced:  Cum- 
mings  V.  Glass,  162  Pa.  St.  241. 

«  Smith  V.  Adams,  4  Tex.  Civ.  App.  5. 

»  Wilson  V.  Wilson,  158  111.  567;  49  Am.  St.  Rep.  176. 
•  *  This  portion  of  the  text  is  quoted  as  the  law  in  Lang  v.  Smith,  37 
W.  Va.  725;  17  S.  E.  Rep.  213. 
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poses  expressed,  than  upon  the  name  which  the  parties 
give  to  the  instrument.  Wliere  the  future  delivery  is  to 
depend  upon  the  payment  of  money  or  the  performance 
of  some  Other  condition,  it  will  be  deemed  an  escrow. 
Where  it  is  merely  to  await  the  lapse  of  time  or  the  hap- 
pening of  some  contingency,  and  not  the  performance  of 
any  condition,  it  will  be  deemed  the  grantor's  deed  pres- 
ently. Still  it  will  not  take  effect  as  a  deed  until  the  sec- 
ond delivery;  but,  when  thus  delivered,  it  will  take  effect 
by  relation  from  the  first  delivery."^    A  person  executed  a 

'  Foster  v.  Mansfield,  3  Met.  412,  415;  37  Am.  Dec.  154.  See,  also, 
Latham  v.  Udell,  38  Mich.  238;  Wallace  v.  Harris,  32  Mich.  380;  Wheel- 
right  V.  Wheelright,  2  Mass.  447;  3  Am.  Dec.  66;  Gilmore  v.  Whitesides, 
Dudley's  Eq.  14;  31  Am.  Dec.  563;  Stephens  v.  Rinehart,  72  Pa.  St.  434; 
Hatch  r.  Hatch,  9  Mass.  307  ;  6  Am.  Dec.  67 ;  Mather  r.  Corliss,  103  Mass. 
568;  Carter  v.  Mills,  30  3Io.  4.'J9;  Cooper  v.  Jackson,  4  Wis.  551 ;  Thatcher 
V.  St.  Andrew's  Church,  37  Mich.  264;  Hathaway  v.  Payne,  34  N.  Y.  92; 
Church  V.  Gilman,  15  Wend.  661;  30  Am.  Dec.  82;  Miller  v.  Meers,  155 
111.  284;  Dinwiddle  v.  Smith,  141  Ind.  318;  Campbell  v.  Morgan,  68 
Hun.  490;  McCalla  v.  Baine,  45  Fed.  Rep.  828;  Standiford  v.  Standi- 
ford,  97  Mo.  231;  Bury  v.  Young,  98  Cal,  446;  35  Am.  St.  Rep.  186; 
Crowder  v.  Searcy,  103  Mo.  97;  Sneathen  v.  Sneathen,  104  Mo.  201;  24 
Am.  St.  Rep.  326;  Burke  v.  Adams,  80  Mo.  504;  50  Am.  Rep.  610;  Wil- 
liams V.  Latham,  113  Mo.  165;  Rogers  v.  Carey,  47  Mo.  232;  4  Am.  Rep. 
322;  Huey  ?;.  Huey,  65  Mo.  689;  Kothenharger  v.  Rothenbarger,  111  Mo. 
1;  Allen  v.  DeGroodt,  105  Mo.  442;  Loveland  v.  Loveland,  136  111.  75; 
Stone  V.  Duvall,  77  111.  475;  Hill  v.  Hill,  119  111.  242;  Smiley  v.  Smiley, 
114  Ind.  258;  Squires  v.  Summers,  85  Ind.  252;  Owen  v.  Williams,  114 
Ind.  179 ;  Goodpaster  v.  Leathers,  123  Ind.  121 ;  Hockett  v.  Jones,  70  Ind. 
227 ;  Regan  v.  Howe,  121  Mass.  424;  Albright  v.  Albright,  70  Wis.  528; 
Le  Saulnier  t'.  Loew,  53  W^is.  207;  Prut^man  v.  Baker,  30  Wis.  644;  11 
Am.  Rep.  592;  Diefendorf  v.  Diefendorf,  132  N.  Y.  100;  Rousseau  v. 
Bleau,  131  N.  Y.  177;  27  Am.  St.  Rep.  578;  Munoz  v.  Wilson,  111  N.  Y. 
295;  Merrills  v.  Swift,  18  Conn.  257;  46  Am.  Dec.  315;  Woodward  r. 
Camp.,  22  Conn.  457  r  Taft  v.  Taft,  59  Mich.  185;  60  Am.  Rt-p.  291;  Ball 
V.  Foreman,  37  Ohio  St,  1.12;  Williams  v.  Schatz,  42  Ohio  St.  47;  Crooks 
V.  Crooks,  34  Ohio  St.  610;  Egerton  v.  Carr,  94  N.  C.  648;  55  Am.  Rei>. 
630.  A  grantor,  Francis  B.  French,  who  had  formed  the  intention  of 
giving,  at  his  death,  certain  land  to  his  brother,  Dudley  S.  French,  unless 
he  should  sell  the  same  during  his  lifetime,  wrote  a  letter  to  his  brother, 
in  which  he  said:  "In  case  I  should  drop  off,  you  can  take  possession  of 
the  land,  and  do  with  it  as  you  please.  When  I  have  paid  the  land  out, 
if  not  sold,  I  will  make  a  deed  to  it  to  you,  inclose  it  in  an  envelope,  di- 
rect it  to  you,  to  be  mailed  in  event  of  death,  which  would  make  it 
sure  to  you  without  expense  or  trouble."  Kearly  a  year  afterward  he 
signed  a  warranty  deed  for  the  property  to  his  brother  as  trautee,  and 
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deed  in  favor  of  his  married  daughter,  and,  having  ac- 
knowledged the  instrument,  placed  it  in  the  hands  of  a 
third  party,  with  directions  to  have  it  recorded,  and  to 
hold  it  without  delivery  until  the  grantor's  death.     The 

acknowledged  it  before  an  officer,  S.  Michaels.  The  deed  contained  the 
words  "Signed,  sealed,  and  delivered  in  the  presence  of  S.  Michaels"; 
but  it  was  never,  in  fact,  delivered.  The  grantor  died,  owning  and  re- 
taining possession  of  the  land.  During  all  of  this  time  he  was  unmar- 
ried, and  left  no  child,  father,  or  mother,  but  left  several  brothers.  No 
person,  other  than  the  grantor  named  in  the  deed  and  the  ofHcer  who 
took  the  acknowledgment,  ever  saw  the  deed  or  knew  of  its  existence, 
until  about  half  an  hour  before  the  grantor  died,  when  it  was  found  in- 
closed in  an  envelope,  with  a  letter,  in  a  cigar-box,  in  the  drawer  of  a 
table,  in  the  residence  of  the  grantor.  Indorsed  on  the  envelope  were 
these  words:  "This  deed  to  be  placed  in  the  recorder's  office  at  Erie, 
Kansas,  for  record,  and  the  accompanying  letter  to  be  mailed  as  per  di- 
rection thereon."  The  grantor,  at  the  time  the  deed  was  discovered, 
was  speechless  and  unconscious,  and  continued  in  that  condition  until 
his  death,  which  occurred  about  half  an  hour  afterward.  The  person 
who  found  the  deed  immediately  telegraphed  to  the  grantee,  Dudley  S. 
French,  who  resided  in  Illinois,  and  on  his  arrival  at  the  place  where 
the  grantor  died,  the  deed  was  delivered  to  him.  This  was  the  first  time 
the  grantee  ever  saw  the  deed,  and  he  never  knew  of  it  until  after  the 
grantor's  death.  Four  days  after  the  grantor's  death,  the  grantee  filed 
the  deed  for  record,  and  entered  into  possession  of  the  land,  and  re- 
mained in  possession  until  he  sold  the  land  to  one  John  Stone,  who  was 
his  brother  in  law,  and  for  a  time  lived  at  his  house.  Dudley  S.  French, 
the  grantee,  was  weak  in  body  and  mind,  and,  for  a  portion  of  the  time, 
could  scarcely  dress  himself.  In  his  deed  to  Stone,  the  consideration 
expressed  was  two  thousand  dollars,  but  the  true  consideration  was  only 
eight  hundred  dollars,  and  the  actual  value  of  the  land  was  about  three 
thousand  dollars.  Stone  did  not  know  that  there  was  any  defect  in  the 
title  of  Dudley  S.  French,  from  whom  he  obtained  title,  and  who  was 
the  first  grantee  mentioned,  and  the  court  held  that,  for  the  purposes  of 
the  case,  Stone  must  be  considered  a  bona  fide  purchaser.  Stone  took 
possession  of  the  land.  The  heirs  of  Francis  B.  French,  tlie  original 
grantor,  commenced  an  action  for  partition,  and  the  question  before  the 
court  was.  Was  the  deed  from  Francis  B.  French  to  Dudley  S.  French 
ever  delivered,  so  as  to  make  it  a  valid  deed?  The  court  held  that  the 
deed  was  not  delivered;  that  it  did  not  convey  any  title,  interest,  or 
estate,  and  that  it  was  not  merely  voidable,  but  it  was  absolutely  void : 
Stone  V.  French,  37  Kan.  145;  1  Am.  St.  Rep.  237.  In  the  course  of  its 
opinion  the  court  said :  "  This  is  unlike  a  case  where  a  deed  is  only  void- 
alile,  and  a  bona  fide  purchaser  ohtains  title  from  the  holder  of  the  same 
without  any  notice  of  its  infirmity.  In  such  a  case,  he  may  obtain  a 
good  title;  Vmt,  where  the  deed  is  absolutely  void,  lie  cannot.  It  seems 
to  be  admitted  that  if  the  deed  were  forged,  no  person  could  obtain  any 
title  under  it,  however  innocent  he  might  be;  but  a  forged  deed  is  no 
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daughter  having  died,  the  grantor  filed  a  bill  to  have  the 
deed  set  aside,  but  the  court  decided  that  the  deed  could 
not  be  set  aside,  in  the  failure  of  proof  of  any  mistake  or 
error  in  its  execution,  and  that  the  original  intention  of 
the  grantor  had  to  be  effectuated;  while  he  was  entitled 
to  the  use  of  the  land  in  the  same  manner  as  he  would 
have  been  had  he  reserved  a  life  estate,  yet,  upon  his 
death,  the  deed  would  take  effect,  and,  by  relation  back, 
would  vest  a  title  in  the  grantee  to  which  her  heirs  at  law 
would  succeed.^ 

more  void  than  tliis  deed.  Both,  in  this  respect,  are  precisely  alike; 
both  are  equally  void,  and  neither  the  record  of  a  forged  deed,  nor  the 
record  of  an  absolutely  void  deed,  can  be  invoked  to  support  or  bolster 
up  a  disputed  title;  for  the  record  is  worth  no  more  than  the  original 
deed  itself.  It  is  only  instruments  that  have  some  validity,  and  that 
may,  in  some  manner,  affect  real  estate,  that  can  be  recorded  legally. 
There  is  no  statute  authorizing  the  recording  of  a  void  instrument,  and 
it  is  an  error  to  sujipose  that  the  statutes  can  have  the  effect  of  making; 
valid  an  absolutely  void  instrument  by  permitting  the  void  instrument 
to  be  recorded.  The  instrument  is  still  void,  although  recorded.  The 
record  can  give  it  no  validity.  As  tending  to  support  the  view  that  a 
purchaser  of  real  estate  from  a  person  holding  under  a  void  recorded 
deed,  although,  in  fact,  a  bona  fide  purchaser,  cannot  obtain  a  good  or 
valid  title,  or,  indeed,  any  title,  we  refer  to  the  following  authorities: 
Everts  v.  Agnes,  6  Wis.  453;  Tisher  v.  Beck  with,  30  Wis.  55;  11  Am. 
Rep.  546;  Chipnuin  v.  Tucker,  38  Wis.  43;  20  Am.  Rep.  1;  Van  Amringe 
V.  IMorton,  4  Whart.  382;  34  Am.  Dec.  517;  Smith  v.  South  Royalton 
Bank,  32  Vt.  341 ;  7(5  Am.  Dec.  179;  liarkreader  v.  Clayton,  56  iMiss.  383; 
31  Am.  Rep.  369;  Berry  v.  Anderson,  22  Ind.  37,  40.  The  case  of  Lewis  v. 
Kirk,  28  Kan.  497,  505,  42  Am.  Rep.  173,  has  no  reference  to  void  deeds, 
or  to  the  record  of  void  deeds.  A  deed  not  delivered  at  all  is  a  very  dif- 
ferent thing  from  a  deed  actually  delivered,  even  though  the  delivery  of 
the  same  may  have  been  procured  through  fraud ;  and  a  deed  not  deliv- 
ered, but  wrongfully  in  the  hands  of  the  apparent  grantee,  without  fault 
or  negligence  on  the  part  of  the  owner  of  the  land,  is  unlike  a  deed  not 
delivered,  but  which,  througli  the  fault  or  negligence  of  the  owner,  has 
been  permitted  to  get  into  the  hands  of  the  apparent  grantee.  In  the 
present  case  the  deed  was  never  delivered,  and  was  not  permitted  to  get 
into  the  bauds  of  Dudley  S.  French,  the  apparent  grantee,  while  Fran- 
cis B.  French  was  the  owner  of  the  land ;  but  after  Francis  B.  French 
died,  and  after  the  title  to  the  land  had  passed  from  him  to  his  heirs,  the 
deed  did  get  into  the  hands  of  Dudley  S.  French,  the  apparent  grantee, 
but  not  through  any  fault  or  negligence  on  the  part  of  the  heirs,  who 
were  then  the  owners  of  the  land":  Stone  r.  French,  37  Kan.  145;  1 
Am  St.  Rep.  237. 

^  atoiiQ  V.  Duvall,  77  ill.  475.     Says  Mr.  Jut^tice  Walker,  delivering 
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§  281.  Instances. — -A  grantor  executed  deeds  in  which 
certain  of  his  children  were  named  as  grantees,  and  de- 
livered them  to  a  third  person,  directing  the  latter,  in 
case  he,  the  grantor,  should  die  without  making  a  will, 
to  deliver  the  deeds  to  the  children  named  therein  as 
grantees.  Before  a  will  was  prepared  the  grantor  died, 
and  the  person  in  whose  custody  the  deeds  were  placed 
delivered  them  to  the  children.  It  was  decided  that  the 
deeds  were  valid  and  took  effect  from  the  first  delivery.^ 
Where  a  father  executed  a  deed  in  favor  of  his  son,  and 
placed  the  deed  in  the  hands  of  a  third  person  witli  in- 
structions to  deliver  it  after  the  grantor's  death,  but  not 
before  that  time,  unless  both  parties  called  for  it,  and  the 
deed  on  the  father's  death  having  been  delivered  conform- 
ably to  his  instructions,  it  was  held  to  be  valid.^  Further 
illustrating  the  principle  that  a  delivery  of  this  kind  is 
good,  is  a  case  where  a  grantor  signed  and  sealed  a  deed 
with  his  grandson  as  grantee,  and  delivered  it  to  the  per- 
son who  drew  the  deed,  instructing  him  to  retain  it  dur- 
ing the  grantor's  life,  and  in  the  event  of  his  death  to 
deliver  it  to  some  person  to  keep  for  the  grantee.  On  the 
death  of  the  grantor  the  custodian  of  the  deed  went  before 

the  opinion  of  the  court :  "  To  cancel  the  deed  would  be  to  permit  Duvall 
to  change  his  mind,  and  to  defeat  his  act  deliberately  done  after  consul- 
tation and  advice  taken,  and  done  in  accordance  with  his  previously  ex- 
pressed purpose  to  convey  to  Mrs.  Stone.  It  would  be  clearly  wrong  to 
abrogate  the  deed  unless  it  clearly  appeared  tliat  an  estate  less  than  a 
fee,  and  such  an  estate  as  terminated  with  her  life  or  previous  thereto, 
was  intended  to  be  conveyed,  but  was  not  by  reason  of  a  mistake."  In 
Sneathen  v.  Sneathen,  104  Mo.  209,  24  Am.  St.  Rep.  326,  Mr.  Justice 
Black,  in  delivering  the  opinion  of  the  court,  said :  "A  deed  delivered  by 
the  grantor  to  a  third  person  to  be  delivered  to  the  grantee,  and  by  such 
third  person  delivered  to  the  grantee,  will  constitute  a  good  delivery, 
though  the  grantor  is  dead  at  the  date  of  the  last  delivery ;  for  the  de- 
livery takes  effect  by  relation  as  of  the  date  when  first  made  to  the  third 
person.  In  such  cases  it  should  appear  that  the  grantor  parted  with  all 
dominion  and  control  over  the  instrument,  intending  it  to  take  effect,  and 
pass  title  as  a  present  transfer.  This  intention  may  be  manifested  by 
acts  or  by  words,  or  by  both  words  and  acts."  See,  also,  Wliite  v.  Pol- 
lock, 117  Mo.  4f37;  .38  Am.  St.  Rep.  671;  Bury  v.  Young,  98  Cal.  446;  35 
Am.  St.  Rep.  186;  Henson  v.  Bailey,  73  Iowa,  544;  5  Am.  St.  Rep.  700. 

1  Ruggles  V,  Lawson,  13  .Johns,  285;  7  Am.  Dec.  375. 

■'  Tooley  v.  Dibble,  2  Hill,  641. 
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an  officer  for  the  purpose  of  proving  its  execution  as  a 
subscribing  witness,  and  left  it  with  such  oflicer  for  the 
grantee.  The  court  held  that  the  deed  came  into  the 
hands  of  the  grantee  in  the  mode  assigned  by  the  grantor 
and  operated  as  an  effectual  transfer  of  title.^  So  where 
a  person  in  consideration  of  love  and  affection  executed  a 
deed  to  his  children,  and  placed  it  in  the  hands  of  the 
husband  of  one  of  the  children,  with  instructions  to  give 
it  to  some  one  to  keep  until  the  grantor's  death  and  then 
to  have  it  recorded,  and  the  husband  of  the  child  in  ac- 
cordance with  tliese  instructions  gave  the  deed  to  the 
grantor's  wife,  and  after  the  death  of  the  grantor  it  was 
recorded,  the  delivery  was  held  to  have  been  valid,  not- 
withstanding the  fact  that  the  grantor  had  a  few  days 
after  the  execution  of  the  deed  expressed  himself  as  dis- 
satisfied with  the  transaction,  and  had  declared  that  there 
was  no  delivery  of  the  deed."  When  a  deed  is  delivered 
to  a  third  person  to  be  delivered  to  the  grantee  on  the 
grantor's  death,  the  title  passes  as  of  the  time  of  the  first 
delivery.^ 

§  281a.  Grantor's  acts  and  declarations  after  de- 
livery.— The  grantor's  acts  and  declarations  made  or  done 
in  his  own  interest  several  months  subsequently  to  his 
delivery  of  the  deed,  are  not  admissible  in  evidence  as 
showing  his  intent  in  delivering  the  deed.  Nor  can  the 
subsequent  execution  of  other  deeds,  purporting  to  con- 
vey the  same  property,  be  considered  in  his  favor  upon 
the  question  of  his  intention  to  make  a  valid  delivery.* 
The  deed  must  pass  beyond  the  control  of  the  grantor, 
but  this  question  is  one  of  intention,  to  be  determined  as 
a  fact  by  a  consideration  of  all  the  surrounding  circum- 
stances.^ Evidence  cannot  be  received  as  to  what  the 
person  with  whom  the  deed  is  deposited  would  have  done 

1  Goodell  V.  Pierce,  2  Hill,  659. 

'  Squires  v.  Summers,  85  Ind.  252. 

'  Ball  v.  Foremiin,  37  Ohio  St.  132. 

*  Bury  r. Young,  98  Cal.  446 ;  35  Am.  St.  Rep.  146.  See,  also,  §  284  a,  posL 

^  Bury  r.  Young,  supra. 
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if  the  deed  liad,  after  its  delivery  to  him,  been  called  for 
by  the  grantor.'  AVhere  thecircunistances  are  entirely  con- 
sistent with  the  grantor's  riglit  of  control  over  the  deed 
during  his  life,  and  do  not  show  that  he  has  parted  with 
power  over  it,  the  deed  is  ineffectual, although  the  grantor 
leaves  it  in  the  custody  of  an  agent  with  an  instruction 
to  deliver  it  to  the  grantee  only  in  case  of  the  death  of 
the  grantor,  and  although  the  agent  delivers  it  as  in- 
structed.^ It  was  claimed  by  the  defendants  in  a  suit  that 
the  grantor  had  delivered  the  deed  to  the  attorney  who 
drew  it  with  instructions  to  deliver  it  to  the  grantee,  and 
on  the  trial  they  called  the  attorney  to  show  this  fact  and 
to  show  that  he  acted  as  a  mere  scrivener  in  drafting  the 
deed.  The  lower  court  excluded  this  evidence  on  the 
ground  that  it  was  a  privileged  communication,  but  on 
apj)eal  the  court  held  that  there  existed  no  such  profes- 
sional relations  between  the  attorney  and  the  grantor  as 
required  the  evidence  to  be  excluded,  but  even  if  such  rela- 
tion did  exist,  tlie  evidence  was  not  prohil)ited  because 
the  communication  was  not  made  in  professional  confi- 
dence, but  with  the  intent  on  the  grantor's  part  that  it 
should  be  transmitted  to  another.* 

§   282.     Delivery  with  a    right  to    recall  the  deed. — 

While  there  is  some  conflict  of  opinion  upon  the  question, 
it  is  ruled  by  the  weight  of  authority  that  where  a  deed 
is  deposited  with  a  third  person,  to  be  delivered  to  the 
grantee  upon  the  death  of  the  grantor  if  it  be  not  pre- 
viously recalled,  the  grantor  reserving  the  right  to  recall 
the  deed  at  any  time,  the  delivery  is  not  effectual.^     "  So 

»  D<.^an  V.  Parker,  88  Cal.  284. 

«  Weisinger  v.  Cc  ck,  67  Miss.  511;  19  Am.  St.  Rep.  320.  Said  the 
court:  "  Mr.  Stone  evidently  thought  that  he  might  disi)08e  of  his  estate 
by  deed,  executed  according  to  the  forms  of  law,  of  which  he  remained 
in  possession  and  control,  and  which  was  to  be  operative  only  on  his 
death.     In  this  he  was  mistaken." 

*  Rosseau  v.  Bleau,  131  N.  Y.  177;  27  Am.  St.  Rep.  578. 

*  Prutsman  v.  Baker,  30  Wis.  644;  11  Am.  Rep.  592;  Stinson  v. 
Anderson,  96  111.  373;  Brown  v.  Brown,  66  Me.  316;  Cook  v.  Brown,  34 
is.  H.  460;  Bailey  v.  Bailey,  7  Jones  (N.  C),  44;  Williams  v.  Schatz,  42 
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long  as  a  deed,"  says  Eastman,  J.,  "is  within  the  control 
and  subject  to  the  authority  of  tlie  grantor,  there  is  no 
delivery.  And  whether  in  the  liands  of  a  tliird  person  or 
in  the  desk  of  the  grantor,  is  immaterial,  since  in  either 
case  he  can  destroy  it  at  his  pleasure.  To  make  the 
delivery  good  and  efFectual,  the  power  of  dominion  over 
the  deed  must  be  parted  with.  Until  then,  the  instru- 
ment passes  nothing;  it  is  merely  ambulatory  and  gives 
no  title.  It  is  nothing  more  than  a  will  defectively  exe- 
cuted, and  is  void   under  the   statute Tliere  must 

be  a  time  when  the  grantor  parts  with  his  dominion  over 
the  deed,  else  it  can  never  have  been  delivered.  So  long 
as  it  is  in  the  hands  of  a  depositary,  subject  to  be  recalled 
by  the  grantor  at  any  time,  the  grantee  has  no  right  to  it 
and  can  acquire  none;  and  if  the  grantor  dies  without 
parting  with  his  control  over  the  deed,  it  has  not  been 
delivered  during  his  life,  and  after  his  decease  no  one  can 
have  the  power  to  deliver  it.  The  depositary  must  have 
had  such  a  dominion  over  the  deed  during  the  lifetime  of 
the  grantor  as  the  latter  could  not  interfere  with,  in  order 
to  have  any  control  over  it  after  his  decease."^     Where  a 

Ohio  St.  47;  Pennington  v.  Pennintrton,  75  Mich.  600:  Benneson  v. 
Aiken,  102  111.  284 ;  40  Am.  Rep.  592;  McLaughlin  v.  McManigle,  63  Tex. 
653;  Shurtleff  i'.  Francis,  118  Mass.  154;  Jones  v.  Loveless,  99  Ind.  317; 
Davis  t>.  Williams,  57  Miss.  843;  Byars  ?•.  Spencer,  101  111.  429;  40  Am. 
Rep.  212;  Miller  v.  Lullman,  81  Mo.  311 ;  Patterson  >:  Snell,  67  Me.  559; 
Goodlett  V.  Kelly,  74  Ala.  213 ;  Otto  v.  Doty,  61  Iowa,  23 ;  Brown  v.  Brown, 
66  Me.  316;  Huey  v.  Huey,  65  Mo.  689;  Miller  v.  Physick,  24  Ark.  244. 
See,  also,  Anderson  v.  Anderson,  126  Ind.  62;  Allen  v.  DeGroodt,  105  Mo. 
442;  Stone  r.  French,  37  Kan.  145;  1  Am.  St.  Rep.  237;  McElrov  v. 
Hiner.  133  111.  156;  Miller  v.  Murfield,  79  Iowa,  64. 

^  In  Cook  V.  Brown,  34  N.  H.  4G0,  475,  476.  In  this  case,  the  earlier 
case  of  Shed  v.  Shed.  3  N.  H.  432,  where  it  was  held  under  similar  cir- 
cumstances that  a  delivery  was  effectuated,  was  overruled.  The  decision 
in  Cook  i\  Brown  has  been  reaffirmed  in  Johnson  v.  Farley,  45  N.  H. 
505,  510;  Bank  v.  Webster,  44  N.  H.  2u4;  Baker  v.  Haskell,  47  N.  H.  479; 
93  Am.  Dec.  455.  In  the  last  case.  Smith,  J.,  says:  "  Since  the  decision 
in  Cook  V.  Brown,  34  N.  H.  460,  overruling  Shed  v.  Shed,  3  N.  H.  432,  it 
must  be  regarded  as  the  established  doctrine  of  this  state,  that  placing 
a  deed  in  the  hands  of  a  third  person  is  not  a  good  delivery,  unles-  ihe 
grantor  parts  with  his  dominion  over  the  deed.  If  the  grantor  continiu-s 
till  his  death  to  have  the  right  to  recall  the  deed  from  the  depositary, 
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deed  was  placed  in  the  hands  of  a  third  person  with  in- 
structions to  have  it  recorded,  and  to  deliver  it  to  the 
grantee  in  case  of  the  grantor's  death,  but  to  retain  it  sub- 
ject to  the  order  of  the  grantor  until  his  death,  and  the  de- 
positary having  held  the  deed  until  the  death  of  the  grantor, 
then  recorded  it  and  transferred  it  to  the  grantee,  it  was 
held  in  accordance  with  these  views  that  the  deed  never 
took  effect  from  the  absence  of  a  valid  delivery  during 
the  grantor's  lifetime.^     A  mother,  who  at  the  time  was 

there  is  no  delivery."  In  that  case,  the  following  ig  given  as  the  testi- 
mony of  the  witness  as  to  the  delivery  of  the  deed:  "When  he  first  in- 
troduced the  subject  of  this  deed,  he  said  that  his  son,  the  defendant, 
wh  .  had  recently  got  married,  had  said  to  him  that  he  felt  as  if  he 
ought  to  make  some  arrangement  of  his  property,  so  that  he  might 
know  what  he  was  to  have.  He  said,  '  he  is  my  only  son,  a-id  bears  my 
name,  and  I  always  meant  to  do  well  by  him,  but  I  don't  know  how  he 
will  use  the  property.  Here  is  a  writing  in  his  favor.  It  is  fur  him,  but 
I  don't  want  him  to  have  it  in  his  hands  just  now;  I  want  you  to  take 
it  and  keep  it  in  your  possession  till  a  proper  time  to  produce  it.  If  I 
keep  it  in  my  liands,  I  don't  know  who  will  get  hold  of  it.'  That  is 
pretty  much  all  he  said  on  that  subject.  He  made  a  few  remarks  in 
respect  to  three  of  his  children.  He  said  he  had  assisted  them.  He 
spoke  in  particular  of  Mr.  Thompson.  He  said  he  had  given  liim  consid- 
erable, but  it  w^as  of  no  use,  and  that  he  might  say  about  the  same  of  Nut- 
ting and  Jackso;i.  Thompson,  Nutting,  and  Jackson  had  married  three 
of  his  daughters.  I  carried  the  writing  home  and  put  it  in  my  desk.  I 
di'l  not  know  what  the  contents  were,  and  he  did  not  tell  me.  I  kept  it 
till  a  short  time  after  his  death.  I  kept  the  paper  till  Mr.  Haskell  died. 
When  I  heard  of  his  death  I  thought  of  this  paper.  I  then  inclosed  it 
in  an  envelope  and  sent  it  to  Jas.  Haskell,  Jr.,  tlie  defendant." 

1  Prutsnian  v.  Baker,  30  Wis.  644;  II  Am,  Rep.  592.  See,  also,  May- 
nard  v.  Maynard,  10  Mass.  45t);  6  Am.  Dec.  146;  Jackson  v.  Phipps,  12 
Johns.  421;  Jackson  v.  Dunlap,  1  Johns.  Oas.  114;  1  Am.  Dec.  100; 
Baldwin  v.  Maultsby,  5  Ired.  505;  Hale  v.  Joslin,  134  Mass.  310.  In 
Prutsman  v.  Daker,  supra,  Chief  Justice  Dixon,  in  delivering  the  opinion 
of  tlie  court,  said:  "To  constitute  delivery  good  for  any  purpose,  the 
grantor  must  divest  himself  of  all  power  and  dominion  over  the  deed. 
To  do  this  he  must  jjart  with  the  jiossession  of  the  deed,  and  all  right 
and  authority  to  control  it,  either  finally  and  forever,  as  where  it  is 
given  over  to  the  grantee  himself  or  to  some  person  for  him,  which  is 
called  an  absolute  delivery;  or  otherwise  he  must  part  with  all  present 
or  temporary  right  of  possession  and  control,  until  the  happening  of 
some  future  event,  or  the  performance  of  some  future  condition,  upon 
the  happening  or  not,  or  performance,  or  nonfierformance  of  whicli  his 
right  of  po-;8e.-,sion  may  return  and  his  dominion  and  power  over  the  deed 
be  restored,  in  which  case  the  delivery  is  said  to  be  contingent  or  con- 
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extremel}'^  ill  ana  expected  to  die,  signed  and  acknowl- 
edged two  deeds  in  favor  of  her  daughters,  and  delivered 
them  to  her  physician,  with  directions  to  deliver  the 
deeds  after  her  death,  and  in  doing  so  said:  "  If  I  recover 
from  my  present  sickness,  I  intend  to  retain  the  right  to 
control  the  property  myself  as  long  as  I  live."  Having 
recovered,  she  subsequently  received  back  tlie  deeds 
and  lived  for  a  period  of  nearly  five  years  aft  rward. 
One  of  the  grantees  obtained  possession  of  the  deed  in 
her  favor  after  the  death  of  the  grantor,  but  it  was 
held  tliat  the  deed  was  valueless  for  the  want  of  a 
delivery.^     A  grantor   had   duly  executed   and   acknowl- 

ditional.  An  essential  characteristic  and  indispensable  feature  of  every 
delivery,  whether  absolute  or  conditional,  is  that  there  must  be  a  part- 
ing with  the  possession,  and  of  the  power  and  control  over  the  deed  i)y 
the  grantor  for  the  benefit  of  the  grantee,  at  the  time  of  d<;Uvcry."  It  has 
been  held  that  a  court  of  equity  has  power  to  set  aside  a  deed  made 
u:ider  a  mutual  mistake  of  fact,  under  the  erroneous  impression  of  the 
grantor's  speedy  death,  and  the  mistaken  belief  that  the  deed  could  be 
revoked  by  the  grantor  any  time  during  his  life  :  Houghton  r.  Hougiiton, 
34  Hun,  212.  And  see  Meach  v.  Meacii,  24  Vt.  591 ;  (larnsey  v.  :\lundy, 
24  N.  J.  Eq.  (9  Greene,  C.  E.)  24 {,  246;  Forshaw  v.  Welsby,  30  lieav. 
243;  Wallaston  v.  Tribe,  Law  R.  9  Eq.  44. 

'  Jacobs  V.  Alexander,  19  Barb.  243.  Marvin,  P.  J.,  referring  to  a 
number  of  cases  where  deeds  had  been  delivered  to  take  effect  upon  the 
grantor's  death,  says:  "  It  will  be  noticed  that  in  all  the  above  cases  no 
control  was  retained  by  the  grantor  over  the  delivery  of  the  deed  to  the 
grantee.  An  event  or  condition  was  specified  upon  which  the  delivery 
was  to  depend,  and  when  that  event  happened,  or  the  condition  was  per- 
formed, the  deed  was  delivered.  And  I  think  the  authorities  show  that 
■when  the  event  specified  is  the  death  of  the  grantor,  and  the  deed  is 
delivered  after  the  death,  the  grantee  is  deemed  to  take  title  by  relation 
at  tiie  time  the  deed  was  delivered  by  the  grantor  to  the  third  person. 
In  the  case  we  are  considering,  thedelivery  to  Dr.  Thomas  was  qualified. 
The  grantor  was  aged  and  very  ill,  and  expected  to  die  of  her  then  sick- 
ness. Under  these  circumstances  she  caused  the  deeds  to  be  prepared, 
figned  them,  acknowledged  them,  and  handed  them  to  Thomas,  insiruet- 
in.;  him  to  deliver  them  to  the  grantees  respectively,  after  iier  death, 
adding,  at  the  same  time,  '  If  I  recover  from  my  present  sickness.  I  in- 
tend to  retain  the  right  to  control  the  j>roperty  myself  as  long  as  I  live.' 
She  recovered  and  lived  nearly  five  years,  and  soon  after  her  recovery 
she  received  back  the  deeds  from  Dr.  Thomas,  and  never  delivered  the 
deed  to  Mary  Anguish;  but  Mary  obtained  possession  of  it  after  her 
death.  It  seems  to  me  that  this  case  is  clearly  distingnishahle  in  prin- 
ciple from  the  cases  cited  by  the  plaintiff's  counsel.     Wiien  bhe  author- 
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edged  a  deed,  but  with  the  grantee's  consent  was  to  retain 
it  until  the  payment  of  the  consideration.  Before  pay- 
ment was  made,  the  grantor  died,  leaving  a  will  in  which 
he  made  a  devise  of  the  same  land  described  in  the  deed. 
The  deed  was  found  among  his  papers,  and  it  was  held 
that  the  deed  had  never  actually  been  delivered  to  the 
grantee,  nor  accepted  by  him,  and  hence  did  not  transfer 
the  land.^  A  fatlier,  after  executing  a  deed  in  favor  of 
his  son,  directed  the  scrivener  to  have  it  recorded,  and 
then  to  retain  it  until  it  should  be  called  for.  The  son 
never  knew  of  these  facts,  and,  after  his  death,  the  father 
reclaimed  and  canceled  the  deed.  The  deed,  it  was  held, 
had  never  been  delivered,  and  tlierefore  the  father  was 
adjudged  to  be  entitled  to  the  premises  as  against  the 
heirs  of  the  son.^ 

§  283.  This  rule  not  universally  adopted.  — While  it 
seems  to  accord  with  legal  reasoning  that  a  deed  should 
not  become  effective  where  a  grantor  reserves  the  right  to 
recall  the  same  prior  to  his  death,  yet  this  view  has  not 
been  universally  adopted.  In  an  early  case  in  Connecti- 
cut, a  grantor  who  had  signed,  sealed,  and  acknowledged 
two  deeds  took  them  up,  in  the  absence  of  the  grantee, 
and  delivered  them  to  a  third  person,  saying:  •'  Take  these 
deeds  and  keep  them;  if  I  never  call  for  them,  deliver 
over  one  to  Pamela  and  the  other  to  Noble,  after  my 
death;  if  I  call  for  them,  deliver  them  to  me."  The 
grantor  never  called  for  the  deeds,  and  on  his  death,  a 

ized  Thomas  to  deliver  the  deeds  after  her  death  to  the  grantees,  she 
had  reference  to  her  death  from  her  then  sickness,  as  is  clear  from  her 
avowed  intent,  in  case  she  should  recover,  to  retain  the  right  to  control 
the  property.  At  any  rate  she  retained  the  right,  in  case  she  recovered, 
to  control  the  property  as  long  as  she  lived,  and  this  involved  the  right 
to  recall  the  deeds  and  make  any  other  disj>osition  of  the  property  by 
•will  or  otherwise,  and  she  exercised  this  right  by  recalling  the  deeds,  and 
taking  them  into  her  own  possession  and  under  her  own  control.  The 
grantee,  Mary  Anguish,  had  no  vested  interest  in  and  no  control  over 
the  deed." 

1  Jackson  v.  Dunlap,  1  Johns.  Cas.  114;  1  Am.  Dec.  100. 

*  Maynard  v.  Maynard,  10  Mass.  456;  6  Am.  Dec.  146.  And  see  Stiu- 
6on  V.  Anderson,  96  111.  373. 
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short  time  after  their  execution,  they  were  delivered  to 
the  grantees,  in  accordance  with  the  grantor's  directions. 
The  court  held  that  the  deeds  were  valid,  and  took  effect 
from  the  first  delivery/  A  decision  of  a  similar  character 
was  also  made  in  Vermont,  in  a  case  where  a  debtor,  who 
was  largely  indebted  and  insolvent,  executed  and  de- 
livered to  a  third  person,  for  the  purpose  of  preferring 
certain  of  his  bona  fide  creditors,  a  deed  which  sucli  third 
person  was  to  hold  in  trust,  to  be  delivered  to  the  grantees 
at  the  decease  of  the  grantor,  unless  he  should  otherwise 
direct  during  his  lifetime.^ 

^  Belden  v.  Carter,  4  Day,  66;  4  Am,  Dec.  185.  Say  the  court :  "  The 
grantor  delivered  the  deed  to  Wright,  with  a  reservation  of  a  power  to 
countermand  it;  but  this  makes  no  difference,  for  it  was  in  the  nature 
of  a  testamentary  disposition  of  real  estate,  and  was  revocable  by  the 
grantor  during  his  Ufe,  without  an  express  reservation  of  that  power. 
The  case,  then,  stands  upon  the  same  footing  as  if  there  had  been  no 
reservation  of  a  power  to  countermand  the  deed.  It  was  a  delivery  of  a 
writing  as  a  deed  to  the  use  of  the  grantee,  to  take  effect  at  the  death  of 
the  grantor,  deposited  in  the  hands  of  a  tliird  person  to  hold  till  that 
event  happened,  and  then  to  deliver  it  to  the  grantee.  The  legal  operation 
of  this  delivery  is,  that  it  became  the  deed  of  the  grantor  presently; 
that  Wright  held  it  as  a  trustee  for  the  use  of  the  grantee ;  that  the  title 
became  consummate  in  the  grantee  by  the  death  of  the  grantor;  and 
that  the  deed  took  effect,  by  relation,  from  the  time  of  the  first  delivery." 
This  decision  has  been  recognized  as  an  authority  in  several  later  cases 
in  the  same  court :  Stewart  i'.  Stewart,  5  Conn.  320 ;  Woodward  v.  Camp, 
22  Conn.  461;  Jones  v.  Jones,  6  Conn.  113;  16  Am.  Dec.  35;  Alsop  v. 
Swathel,  7  Conn.  503;  Merrills  v.  Swift,  IS  Conn.  262;  46  Am.  Dec.  315. 

^  Morse  V.  Slason,  13  Vt.  296.  The  court  say:  "It  has  been  urged, 
too,  and  with  no  little  plausiljility,  that  one  involved  in  debt  to  a  large 
amount  and  largely  insolvent,  ought  not  to  be  allowed  to  prefer  creditors 
by  a  deed  or  other  instrument,  which  is  under  his  control  daring  his 
whole  life,  and  only  takes  effect  at  the  very  moment  when  a  lien  upon 
his  property  attaches  in  favor  of  'all  his  creditors.'  But  the  numerous 
cases  decided  ui>i>n  this  subject,  many  of  which  have  been  referred  to  in 
the  argument,  all  show,  that  where  a  deed  is  delivered  in  trust  for  the 
grantee,  to  take  effect  at  the  grantor's  death,  unless  he  shall  otherwise 
direct  in  his  lifetime,  and  he  dies  without  giving  any  further  direction, 
the  deed  does,  at  the  death  of  the  grantor,  take  effect  as  his  deed,  from 
the  first  delivery.  From  this  view  of  the  case  there  does  not  seem  any 
very  valid  objection  to  this  mode  of  preferring  creditors,  which  will  jus- 
tify the  court  .in  distinguishing  it  from  the  ordinary  case  of  preferring 
creditors.  It  is  always  an  invidious,  and  sometimes  an  unjust  distinc- 
tion, but  one  which  the  law  of  this  state  does  not  prohibit  or  control. 
Deeds,  Vou  1.  —2-2 
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§  2S3  a.     Creditors  not  injured  by  undelivered  deed. 

A  deed  not  delivered  until  after  the  death  of  the  grantor 
is  no  obstacle  to  his  creditors  enforcing  their  debts  in  the 
usual  course  of  administration,  and,  therefore,  it  will  not 
be  canceled  in  equity  at  the  suit  of  an  administrator.  In 
such  a  case  the  decedent  dies  seised  of  the  land,  and  the 
rights  of  the  creditors  cannot  be  affected  by  the  subse- 
quent delivery  of  the  deed/  Generally,  under  the  stat- 
utes providing  for  the  administration  of  estates  the  rights 
of  creditors  against  the  real  estate  of  deceased  persons, 
attaches  to  the  land  as  a  statutory  lien  immediately  upon 
the  owner's  death,  and  their  rights  cannot  be  impaired 
by  any  conveyance  delivered  subsequently.^  The  execu- 
tors of  a  deceased  person  brought  an  action  to  set  aside 
certain  conveyances  made  by  their  testator,  and  entered 
into  a  contract  with  an  attorney,  agreeing  to  give  him  as 
compensation  for  his  services,  in  addition  to  any  costs, 
one-half  of  any  recovery,  and  for  the  purpose  of  effectu- 
ating this  agreement  assigned  to  him  one-half  of  any  re- 
covery. The  executors  had  no  power,  it  was  held,  to 
make  the  agreement,  and  no  lien  was  created  by  it  upon 
the  estate.* 

§  284.  Saving-  expenses  of  administration. — Whether 
a  deed  passes  a  title  or  not  must  be  determined  by  its 
legal  effect.  If  it  has  been  executed  and  delivered  its 
effect  is  determined  by  its  language.  When  so  executed 
and  delivered  its  legal  effect  as  to  the  passing  of  the  title 
is  not  altered  by  the  fact  that  one  object  of  the  transac- 
tion was  to  save  the  expense  and  trouble  of  administra- 
tion upon  the  grantor's  estate  after  his  death.  And  where 
a  grantor  executed  a  deed  for  this  purpose  to  his  wife,  the 

And  we  think  this  case  is  not,  in  principle,  distinguishable  from  the  or- 
dinary cases.  There  is  nothing  here  indicating  any  want  of  good  faith, 
or  any  attempt  at  disguise  or  dissimulation"  :  And  see  Wall  v.  Wall,  30 
Miss.  91;  64  Am.  Dec.  147;  Hoffman  v.  Hoffmann,  81  Iowa,  292. 

'  Kosseau  v.  Bleau,  131  N.  Y.  177 ;  27  Am.  St.  Eep.  578. 

2  Piatt  V.  Piatt,  105  N.  Y.  488. 

*  Piatt  V.  Piatt,  supra. 
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fact  that  she  placed  the  deed  after  delivery  where  her 
husband  equally  with  herself  could  have  access  to  it,  does 
not  change  its  legal  effect  as  a  conveyance.'  A  deed 
which  conveys  an  estate  to  a  person  for  life,  and,  on  the 
latter's  death,  to  her  children,  but  reserving  a  life  estate 
to  the  grantor,  is  valid  and  operative.' 

§  284  a.  Formal  expressions  of  grantor. — In  a  case 
where  it  is  doubtful  whether  a  deed  has  been  delivered 
or  not,  the  formal  expression  of  the  grantor  that  the  deed 
has  been  delivered,  where  he  fully  understands  the  im- 
port of  that  terra,  may  have  a  controlling  effect  on  the 
question  of  delivery.  A  deed  from  a  husband  to  his 
wife,  reserving  to  him  a  life  estate,  was  found  after  his 
death  in  his  office  safe,  in  an  envelope  containing  other 
papers  belonging  to  his  wife.  He  declared  in  a  will  made 
shortly  before  his  death  that  he  had  executed  and  deliv- 
ered such  a  conveyance  to  his  wife.  The  grantor  was  a 
lawyer  of  experience,  and  the  court  held  that  he  should 
be  assumed  to  know  the  force  and  meaning  of  the  terms 
that  he  used  in  speaking  of  that  conveyance,  that  the 
language  should  be  given  its  natural  force  and  meaning, 
and  that  this  formal  declaration  in  connection  with  the 
relationship  of  the  parties,  the  way  in  which  the  wife's 
valuable  papers  were  kept,  and  the  place  in  which  the 
deed  was  deposited  and  found,  established  with  sufficient 
certainty  that  the  deed  described  in  the  will  was  properly 
delivered  and  vested  the  wife  with  the  title.'  Althoutrh  a 
grantor  retains  possession  of  a  trust  deed,  in  which  he 
was  nominally  one  of  the  trustees,  intended  as  a  settle- 
ment for  the  benefit  of  his  family,  yet  where  he  had  for- 
mally acknowledged  and  recorded  it,  and  recognized  it 
in  a  will,  and  the  other  trustee  was  present  at  the  time  of 
execution  and  consented  to  act,  the  deed  is  sufficiently 
executed  and  delivered.*     Where,  however,  land  has  been 

*  Le  Saulnier  v.  Loew,  53  Wig.  207. 

»  Savage  v.  Lee,  90  N.  C.  320;  47  Am.  Rep.  523. 
'  Toms  V.  Owen,  52  Fed.  Eep.  417. 

*  Huse  V.  Den,  85  Cul.  390 ;  20  Am.  St.  Rep.  232. 
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conveyed  by  a  deed  which  divests  the  grantor  of  his  title, 
he  cannot  alter  or  explain  the  conveyance  in  a  subsequent 
will,  as  the  property  is  no  longer  his/ 

§  285.  Acceptance  by  the  grantee.  —  Though  a 
grantor  may  execute  a  deed  and  tender  it  to  the  grantee, 
he  still  retains  the  title  unless  the  grantee  accept  the 
deed.^  If  the  rights  of  a  creditor  of  the  grantor  intervene 
before  an  acceptance  by  the  grantee,  they  will  be  protected 
against  the  claims  of  the  grantee  or  any  one  deriving 
title  under  him.'  "It  is  essential  to  the  operative  force 
and  validity  of  a  deed,  if  not  actually  delivered  to  the 
grantee,  or  his  agent  authorized  to  receive  it,  to  prove  no- 
tice to  him  of  its  execution,  and  such  additional  circum- 
stances as  will  afford  a  reasonable  presumption  of  his 
acceptance  of  it.  The  presumption  that  a  party  will 
accept  a  deed  because  it  is  beneficial  to  him,  it  is  said 
will  never  be  carried  so  far  as  to  consider  him  as  having 
accepted  it."*     An  acceptance  may  in  some  cases,  to  be 

1  Purcell  V.  Purcell,  Eiley  Eq.  (S.  C.)  282.     See,  also,  §  281,  a,  ante. 

'  Cooper  V.  Jackson,  4  Wis.  537;  Comer  v.  Baldwin,  16  Minn.  172; 
Woodbury  v.  Fisher,  20  Ind.  389;  83  Am.  Dec.  325;  Jefferson  County 
Building  Assn.  v.  Heil,  81  Ky.  513;  Welch  v.  Cooper,  12  Wis.  243; 
Vaughan  v.  Goodman,  94  Ind.  191 ;  Bank  of  Healdsburg  v.  Bailhache,  65 
Cal.  327;  Moore  v.  Flynn,  135  111.  74;  25  N.  E.  Rep.  844;  Weber  w.  Chus- 
len,  121  III.  91;  2  Am.  St.  Rep.  68;  Dale  v.  Lincoln,  62  111.  22;  Union 
Mut.  Ins.  Co.  V.  Campbell,  95  111.  267;  35  Am.  Rep.  166;  Wiggins  v. 
Lusk,  12  111.  132;  Kingsbury  t).  Burnside,  58  111.  324;  11  Am.  Rep.  67; 
Cline  V.  Jones,  111  111.  563;  Reed  v.  Douthit,  62  111.  348;  Rountree  v. 
Smith,  152  III.  493;  38  N.  E.  Rep.  680;  Bryan  v.  Wash,  7  111.  557;  Mas- 
terson  v.  Cheek,  23  111.  72;  Gorman  v.  Gorman,  98  111.  3G1 ;  Lancaster 
V.  BUiney,  140  111.  203;  29  N.  E.  Rep.  870;  Benneson  v.  Aiken,  102  111. 
284;  40  Am.  Rep.  592;  Parker  v.  Parker,  1  Gray,  409;, Parker  v.  Hill,  8 
Met.  447;  Hawkes  v.  Pike,  105  Mass.  -560;  7  Am.  Rep.  554;  Tuttle  v. 
Turner,  28  Tex.  759;  Beardsley  v.  Hilson,  94  Ga.  50;  20  S.  E.  Rep.  272; 
Rogers  v.  Carey,  47  Mo.  232;  4  Am.  Rep.  322;  Rettmaster  v.  Brisbane, 
19  Col.  371;  35  Pac.  Rep.  376;  Harkreader  v.  Clayton,  56  Miss.  383;  31 
Am.  Rep.  369;  Watson  v.  Hillman,  67  Mich.  607;  Irehmd  v.  Geraghty, 
15  Fed.  Rep.  35. 

^  Commonwealth  v.  Jackson,  10  Bush,  418;  Welch  v.  Saokett,  12  Wis. 
243. 

*  Tuttle  V.  Turner,  28  Tex.  759,  773,  per  Coke,  J.  See,  also,  4  Kent's 
Com.  454;  Hulick  u.  Scovil,  4  Gilm.  159.  The  direction  by  the  grantee 
of  a  sale  of  the  property  shows  an  acceptance  of  the  deed:  Niland  v. 
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noticed  in  a  subsequent  section,  be  presumed,  and  this 
presumption  may  arise  from  the  retention  of  the  deed 
by  the  grantee.  But  where  an  agreement  is  made 
that  a  grantor  is  to  convey  the  Laud  to  the  purcliaser 
by  a  deed  containing  certain  special  provisions,  and  a 
deed  is  made  and  handed  to  the  purchaser,  which  con- 
veys the  hind  to  another  person,  the  purchaser  taking 
it  without  an  examination  of  its  contents,  understand- 
ing and  believing  that  it  is  a  deed  which  vests  the 
title  in  him,  and  retains  it  in  such  belief  until  he 
ascertains  the  truth,  may  return  the  deed  to  the  ven- 
dor and  require  a  conveyance  in  accordance  with  the 
agreement.  Acceptance  by  the  grantee  being  essential, 
no  valid  and  effectual  delivery  has  been  made  in  such  a 
case.^     There  is  a  sufficient  delivery  of  a  deed,  and  it  passes 

Murphy,  73  Wis.  326.  A  deed  in  favor  of  a  married  woman  was  de- 
livered to  her  husband  in  trust  for  her  benefit  bv  the  grantor,  who  re- 
quested that  it  should  be  kept  secret  until  Iier  death.  Tlie  grantee  was 
in  the  house  when  the  deed  was  prepared  and  executed,  and  was  present 
at  a  conversation  occurring  sliortly  before,  at  which  time  the  grantor 
announced  his  intention  to  convey  the  property  to  her.  Tlie  court  held 
that  the  circumstances  justified  the  presumption  that  the  deed  wa'-  de- 
livered with  the  intent  that  it  should  operate  as  a  present  conveyance, 
and  that  it  was  accepted  by  the  plaintiff,  and  this  having  been  found 
by  the  jury,  it  became  effectual  as  a  deed:  Grain  v.  AVright,  114  X.  Y. 
307. 

^  Fonda  v.  Sage,  46  Barb.  109.  See,  also,  Foster  v.  Beardsley  Scythe 
Co..  47  Barb.  505.  519;  Bell  v.  Farmers'  Bank,  11  Bush,  34;  21  Am.  Rep. 
205;  Wilsey  v.  Dennis,  44  Barb.  359;  Young  v.  Guilbeau,  3  AVall.  636, 
641;  Jackson  v.  Phipps,  12  Johns.  422;  Tcwnsen  v.  Tickell,  3  Barn.  & 
Adol.  36.  In  Fonda  v.  Sage,  supra,  Johnson,  J.,  delivering  the  opinion 
of  tlie  court,  said :  "  To  constitute  a  delivery  of  a  deed  so  that  it  shall 
become  effectual  to  transfer  title  to  real  estate  from  one  to  another,  there 
must  be  an  acceptance  by  the  person  to  whom  it  is  made.  Acceptance 
by  the  grantee  is  an  essential  part  of  a  delivery  in  law.  When  a  deed 
or  other  instrument  is  handed  over  by  the  maker  to  the  other  party,  and 
retained  by  surhotlier  party,  and  noUiing  further  is  said,  the  law  pre- 
sumes that  the  instrument  is  madeaccoriling  to  the  agreement,  and  that 
the  party  to  whom  it  is  thus  handed  over  accepts  it  as  a  delivery  in  ful- 
fillment of  the  agreement  between  them.  But  it  is  not  every  mere  hand- 
ing over,  and  retention  for  a  greater  or  less  period  of  time,  which  will 
constitute  a  full  and  effectual  delivery  of  an  instrument.  If  it  is  taken 
by  the  grantee  or  other  party  merelv'  for  the  purpose  of  examination,  to 
see  whether  it  is  in  accordance  with  the  agreement,  it  is  no  delivery, 
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title  if  it  is  left  unconditionally  with  a  third  person  for 
the  use  of  a  lunatic  grantee  who  is  not  under  guardian- 
ship, and  is  received  by  the  grantee  under  circumstances 
that  indicated  an  acceptance.^  Evidence  of  the  acts  and 
declarations  of  the  grantee  respecting  the  deed  while  it 
was  in  his  actual  possession,  are  admissible  for  the  pur- 
pose of  determining  whether  the  deed  was  accepted  or 
not.- 

§  286.  How  far  acceptance  maybe  presiimed  in  favor 
of  infants. — The  rule  with  reference  to  infants  and  per- 
sons under   a  disability,  is    that  they   are  presumed   to 

unless  the  party  concludes  to  retain  it  after  such  examination.  And  so 
I  apprehend  where  a  party  makes  a  purchase  of  land,  and  the  agreement 
is  that  the  vendor  is  to  convey  it  to  the  purchaser  by  a  deed  with  some 
special  provision  in  it,  and  a  deed  is  made  and  handed  over  to  such  pur- 
chaser, which  conveys  the  land  to  another  person,  and  the  purchaser 
receives  it  without  any  examination  of  its  contents,  understanding  and 
believing  that  it  is  a  deed  made  to  him,  and  which  vests  the  title  in  him, 
and  retains  it  in  that  belief,  until  he  discovers  that  it  is  not  such  an  in- 
strument as  he  was  to  have,  and  does  not  give  him  the  land  which  he 
had  purchased  and  paid  for,  he  may  return  it  to  the  vendor  and  require 
one  to  be  made  in  accordance  with  the  agreement.  No  valid  and  effect- 
ual delivery  has  been  made  in  such  case.  There  has  been  no  meeting  of 
minds,  which  is  as  essential  in  this  as  in  any  other  part  of  the  agree- 
ment. Upon  the  discovery  of  the  mistake  or  error  within  a  reasonable 
time,  and  before  any  other  rights  have  intervened,  founded  upon  the 
instrument  as  made  and  thus  retained,  the  party  receiving  it  may  refuse 
to  retain  it,  and  may  return  it  and  demand  one  in  accordance  witli  the 
agreement.  The  rejection  in  such  a  case,  where  the  mistake  or  misap- 
prehension under  which  the  instrument  had  been  received  was  genuine 
and  the  delay  in  the  discovery  of  the  mistake  or  error  excusable,  would 
relate  back  to  the  original  delivery  or  handing  over  of  the  instrument, 
and  constitute  a  refusal  to  accept  it  at  that  time.  There  being  no  accept- 
ance, no  title  has  passed,  and  a  new  instrumemt  conveying  according  to 
the  agreement  would  transfer  the  original  title  of  the  vendor." 

^  Campbell  v.  Kuhn,  45  Mich.  513;  40  Am.  Rep.  479.  But  there  is  no 
delivery  where  the  grantee,  on  receipt  of  the  deed,  repudiates  it  and  re- 
turns it  to  the  grantor:  Beardsley  v.  Hilson,  94  Ga.  50.  A  grantee,  by 
accepting  a  deed,  makes  it  his  deed  as  well  as  that  of  the  grantor :  Wood- 
ruff V.  Woodruff,  44  N.  J.  Eq.  349. 

*  Kidder  v.  Stevens,  60  Cal.  414.  If  the  grantee  accepts  a  deed-poll 
in  which  certain  duties  are  reserved  expressly  to  be  performed  b}'  him, 
a6sumr)sit  will  lie  for  their  nonperformance:  Glade  v.  Schmidt,  15 
Bradw*  (111.)  51. 
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accept  conveyances  made  for  their  benefit.*  "The  j)riii- 
cii)le  being  aiiaiitted,"  says  Mr.  Justice  Breese,  "that  an 
infant  of  tender  years  can  take  by  deed,  not  having  at  the 
satue  time  discretion  to  accept  or  refuse,  and  dying  before 
that  period  arrives,  and  the  grantor  liaving  performed, 
every  act  lie  couhi  j)errorm  to  pass  the  title  to  the  infant, 
and  it  being  for  his  benefit,  it  is  fair  to  presume  lie  as- 
sented to  it.  The  grantor  in  this  case  must  be  regarded 
as  to  his  subsequent  possession  of  the  deed,  as  the  mere 
custodian  or  trustee  for  his  son. ,  The  law  presumes  much 
more  in  favor  of  the  delivery  of  deeds  in  the  case  of  vol- 
untary settlements,  especially  when  made  to  infants,  than 
it  does  between  parties  of  full  age  in  ordinary  cases  of 
bargain  and  sale."^  An  absolute  deed  from  a  father  to  a 
minor  child,  beneficial  to  the  latter,  is,  when  voluntarily 

1  Compton  V.  White,  86  Mich.  33;  48  N.  W.  Rep.  635;  Campbell  v. 
Kuhn,  45  [Mich.  513;  40  Am.  Rep.  479;  Davis  v.  Garrett,  91  Tenn.  147; 
Hayes  v.  Boylan,  141  111.  400;  33  Am.  St.  Rep.  3l'G;  Weber  v;  Christen, 
121  111.  91 ;  2  Am.  St.  Rep.  6S;  Rivard  v.  Walker,  39  111.  413;  Staiidiford 
V.  StandifOi-d,  97  Mo.  231 ;  Crowder  j/TSearcy,  103  Mo.  97 ;  Bark  v.  Adama, 
80  Mo.  f)04;  50  Am.  Rep.  510;  Sneatheh  v.  Sueathen,  104  Mo.  201;^  24 
Am.  St.  Rep.  326;  Tobin  v.'^ass,  85  Mo.  654;  55  Am.  Rep.  392;  IJalt't;. 
Hall.  107  Mo.  101;  Eastham  iTPowell,  51  Aik.  530;  Fahn^Tv.  Palmer, 
62  Iowa,  204;  Newton  v.  Bealer,  41  Iowa,  334;  Byington  v.  Moore,  62 
Iowa,  470;  Cecil  v.  "Beaver,  28  Iowa,  241 ;  4  Am.  Rep.  174;  Vaughan  v. 
Godman,  94  Ind.  191 ;  Spencer  v.  Carr,  45  N.  Y.  406;  6  Am.  Rep.  112; 
Ireland  D.  Geraghty,  15  Fed.  Kep.  35. 

*  In  Masterson  v.  Cheek,  23  III.  72,  77.  See,  also,  Byington  t).  Moore, 
62  Iowa,  470,  In  Bryan  i\  Wash,  2  Gilm.  page  568,  it  is  said:  "It  must 
be  remembered  that  the  law  presumes  much  more  in  favor  of  the  deliv- 
ery of  deeds  in  case  of  voluntary  settlements,  especially  when  made  to 
infants,  than  it  does  in  ordinary  cases  of  bargain  and  sale.  The  same 
decree  of  formality  is  never  required,  on  account  of  the  great  degree  of 
conlidence  which  the  parties  are  presumed  to  have  in  each  other,  and 
the  liability  of  the  grantee,  frequently,  to  take  care  of  his  own  interests. 
The  presumption  of  law  is  in  favor  of  the  deli\-ery,  and  the  burden  of 
proof  is  on  the  grantor  to  show  clearly  that  there  was  no  delivery."  The 
law  will  j)resume  that  where  the  grantee  is  an  infant,  that  he  accepts  a 
tleed  beneficial  to  him,  and  hence  it  is  not  essential  to  show  his  know- 
ledge thereof:  Sneatlien  v.  Sntathen,  104  Mo.  201;  24  Am.  St.  Rep.  32(). 
See,  also,  Scrugham  v.  Wood,  15  W^end.  545;  30  Am.  Dec.  75;  Winter- 
bottom  V.  Paitison,  152  III.  334;  Cline  v.  Jones,  111  111.  5o3;  Bryan  v. 
AVash,  7  111.  557;  Douglas  v.  West,  140  111.  455;  Rivanl  r.  Walker,  39 
111.  413;  Haenni  v.  Bloisch,  14a  111.  262;  Otis  v.  Bcckwith,  49  111.  121; 
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delivered  by  the  father,  sufficiently  delivered.'  A  person, 
for  the  purpose  of  preventing  the  squandering  of  his  prop- 
erty by  his  wife,  executed  a  deed  in  favor  of  his  children, 
and  had  tlie  instrument  recorded.  The  wife  afterward 
obtained  a  divorce,  and  thereupon  the  grantor  filed  a  bill 
to  set  aside  the  deed  made  to  the  children,  alleging  as 
grounds  for  relief  that  there  had  been  no  delivery  to  the 
grantees,  and  that  the  motives  which  led  to  the  execution 
of  the  deeds  no  longer  existed.  But  it  was  held  that  as 
the  grantor  intended  to  divest  himself  of  the  title  so  as  to 
place  it  beyond  the  reach  of  his  wife,  which  result  would 
not  have  been  accomplished  unless  the  deed  took  imme- 
diate effect,  his  acts  would,  in  behalf  of  infant  grantees, 
be  regarded  as  an  absolute  delivery.^  The  legal  presump- 
tion where  a  father  has  purcliased  land,  paying  for  it 
liiniself  but  causing  the  title  to  be  taken  in  the  name  of 
tlie  children,  is,  that  these  acts  constitute  an  advancement 
to  the  children,  and  not  a  trust  in  favor  of  the  father. 
Clear  and  satisfactory  evidence,  however,  will  overcome 
the  presumption  that  a  trust  and  not  an  advancement  was 
intended.* 

Bunnt).  Winthrop,  1  Johns.  Ch.  329;  Urann  v.  Coates,  109  Mass.  581; 
Souverbye  v.  Arden,  1  Johns.  Ch.  240;  Williams  t;.  Williams,  148  111. 
426. 

'  Palmer  v.  Palmer,  62  Iowa,  204.  The  presumption  arising  from  the 
registration  of  a  deed  when  the  grantees  are  minors  and  members  of  the 
grantor's  family  is  not  overcome  by  the  fact  of  the  grantor's  possession 
of  the  deed:  Colee  v.  Colee,  122  Ind.  109;  17  Am.  St.  Rep.  345. 

■"  Ilivard  v.  Walker,  39  III.  413.  See  Spencer  v.  Carr,  45  N.  Y.  407;  6 
Am.  Rep.  112. 

^  Cecil  V.  Beaver,  28  Iowa,  241  ;  4  Am.  Rep.  174,  In  the  course  of  the 
opinion,  Chief  Justice  Dillon  said:  "Where  the  deed  to  a  child  is  abso- 
lute in  form  and  beneficial  in  effect,  and  the  grantor  and  father  volun- 
tarily causes  the  same  to  be  recorded,  this  is  in  law  a  sufficient  delivery 
to  the  infant,  and  the  title  to  the  lands  conveyed  will  pass  tliereby.  In 
such  case  actual  manual  delivery  and  a  formal  acceptance  are  not  nec- 
essary. Of  the  effect  of  such  a  deed,  and  by  what  kind  of  evidence  a 
trust  can  be  established,  no  further  observations  are  necessary :  Robin- 
son V.  Gould,  26  Iowa,  89;  Masterson  v.  Cheek,  23  111.  72;  Mitchell  v. 
Ryan,  3  Ohio  St.  377;  Foley  v.  Howard,  8  Iowa,  56;  3  Wash,  Real  Prop. 
(3d  ed,)  261,  top  page,  and  cases  cited,"  In  a  complaint  to  quiet  title  to 
hind,  it  was  alleged  that  a  deed  was  not  delivered,  but  was  made  by  a 
lather  to  his  minor  child  to  avoid  an  unjust  suit,  and  that  it  was  taken 
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§  287.     As  to  prt'suinption  of  acceptance  by  adults. — 

We  have  noticed  in  the  preceding  section  the  rules  ap- 
plicable to  delivery  and  acce])tance  of  deeds  when  made 
in  favor  of  infants.  There  is,  however,  in  this  question, 
of  how  far  acceptance  maybe  presumed  in  favor  of  adults, 
a  diversity  among  the  decisions.  In  some  cases  it  is  held 
that  the  assent  of  the  grantee  to  the  deed,  if  it  be  bene- 
ficial to  him,  will  be  presumed.^  This  view  of  the  ques- 
tion finds  forcible  expression  in  a  case  in  Ohio,  in  which 
Mr.  Chief  Justice  Thurman  says:  "It  is  true  that  judges 
have  said  with  more  solemnity  than  I  think  the  occasion 
warranted,  that  no  one  can  have  an  estate  thrust  upon 
him  against  his  will,  and  that,  consequently,  a  delivery  of 
a  deed  to  a  stranger,  for  the  use  of  the  grantee,  is  of  no 
effect  unless  assented  to  by  the  latter.  How  much  weight 
this  argument  is  entitled  to,  may  be  judged  of  by  the  fact 
that  estates  are  every  day  thrust  upon  people  by  last  will 
and  testament;  and  it  certainly  would   sound  somewhat 

by  him  to  the  recorder's  office  without  her  knowledge,  and  subsequently 
obtained  by  him,  and  always  kept  with  his  papers.  The  court  held  that 
on  demurrer  it  could  not  be  said  that  as  a  matter  of  law  the  deed  was 
delivered:  Vaughan  v.  Goodman,  94  Ind.  191. 

*  McLean  v.  Nelson,  1  Jones  (N.  C),  396;  Jones  v.  Swayze,  42  N.  J.  L. 
279;  Mallory  v.  Stodder,  6  Ala.  801;  Tibbals  y.  Jacobs,  31  Coun.  428; 
Lady  Superior  v.  McNainara,  3  l>arb.  Oh.  375;  49  Am.  Dec.  184;  Renfro 
V.  Harrison,  10  Mo.  411;  Church  v.  Gilman,  15  Wend.  656;  30  Am.  Dec. 
82;  Brown  v.  Austen,  35  Barb.  341;  Rogers  v.  Carey,  47  Mo.  232;  4  Am. 
Rep.  322;  Bennett  v.  Waller,  23  111.  97;  Stewart  v.  Reed,  11  Ind.  92; 
Merrills  i>.  Svvitt,  18  Conn.  257;  46  Am.  Dec.  315;  Diefendorf  v.  Dicfen- 
dorf,  132  N.  Y.  100;  30  N.  E.  Rep.  1175;  Vaughan  v.  Godman,  103  Ind. 
499 ;  Davis  v.  Garrett,  91  Tenn.  147 ;  Henry  v.  Anderson,  77  Ind.  361 ; 
Elsberry  v.  Boykin,  65  Ala.  336;  Moore  v.  Giles,  49  Conn.  470;  Cecil  v. 
Beaver,  28  Iowa,  241 ;  4  Am.  Rep.  174;  Ross  v.  Campbell,  73  Ga.  309.  Jn 
Jackson  D.  Bodle,  20  Joliiis.  187,  Spencer,  C.  J.,  says:  "It  is  necessary 
to  the  validity  of  a  deed  that  there  be  a  grantee  willing  to  accept  it.  It 
is  a  contract,  a  parting  with  the  property  by  the  grantor,  and  an  accept- 
ance thereof  by  the  grantee.  An  acceptance  will  be  presumed  from  the 
beneficial  nature  of  the  transaction,  where  the  grant  is  not  absolute. 
The  presumption  is  not  so  strong  that  the  grantee  accepts  the  deed 
where  he  derives  no  benefit  under  it,  but  is  subjected  to  a  dutj'  or  the 
performance  of  a  trust."  See,  also.  Camp  v.  Camp,  5Cji;n.  291 ;  13  Am. 
Dec.  60;  Halsey  v.  Whitney,  4  Mason,  20;  Young  j;.  Card  well,  6  Lea 
(Tenn.)  168. 
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novel  to  say  that  the  devises  were  of  no  effect  until  as- 
sented to  by  the  devisees.  If  a  father  should  die  testate, 
devising  an  estate  to  his  daughter,  and  the  latter  should 
afterward  die  without  a  knowledge  of  the  will,  it  would 
hardly  be  contended  tliat  the  devise  became  void  for  want 
of  acceptance,  and  that  the  heirs  of  the  devisee  must  lose 
the  estate.  Neither  will  it  be  denied  that  equitable  es- 
tates are  every  day  thrust  upon  people  by  deeds,  or  assign- 
ments made  in  trust  for  their  benefit,  nor  will  it  be  said 
that  such  beneficiaries  take  nothing  until  they  assent. 
Add  to  these  the  estates  that  are  tlirust  upon  j^eople  by 
the  statute  of  descent,  and  we  begin  to  estimate  the  value 
of  the  argument  that  a  man  shall  not  be  made  a  property 
holder  against  his  will,  and  that  courts  should  be  astute 
to  shield  him  from  such  a  wrong.  It  is  certainly  true,  as 
a  general  rule,  that  acceptance  by  the  grantee  is  neces- 
sary to  constitute  a  good  delivery,  for  a  man  may  refuse 
even  a  gift.  But  that  such  acceptance  need  not  be  man- 
ual is  equally  true,  and  it  is  also  certain  that  simple  assent 
to  the  conveyance,  given  even  before  its  execution,  is  a 

sufficient  acceptance But  the  cases  go  still  further, 

and  upon  the  soundest  reasons  hold  that  where  a  grant 
is  plainly  beneficial  to  the  grantee,  his  acceptance  of 
it  is  to  be  presumed  in  the  absence  of  proof  to  the 
contrary.  It  is  argued,  however,  that  this  is  only 
a  rule  of  evidence,  and  that  where  the  proofs  show 
that  the  grantee  has  never  had  any  knowledge  of 
the  conveyance  the  presumption  is  rebutted.  If  this  argu- 
ment were  limited  to  cases  in  which  an  acceptance  of  the 
grant  would  impose  some  obligation  upon  the  grantee,  I 
am  not  prepared  to  say  that  I  would  object  to  it,  although 
the  obligation  might  fall  far  short  of  the  value  of  the 
grant.  But  where  the  grant  is  a  pure,  unqualified  gift,  I 
think  the  true  rule  is  that  the  presumption  of  acceptance 
can  be  rebutted  only  by  proof  of  dissent;  and  it  matters 
not  that  the  grantee  never  knew  of  the  conveyance,  for 
as  his  assent  is  presumed  from  its  beneficial  character, 
the  presumption  can  be  overthrown  only  by  proof  that  he 
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did  know  of  and  rejected  it.  If  this  is  not  so,  how  can  a 
deed  be  made  to  an  infant  of  such  tender  years  as  to  be 
incapable  of  assent?  Is  it  the  law,  that  if  a  father  make 
a  deeil  or  gift  to  his  infant  child,  and  deliver  it  to  the 
recorder  to  be  recorded  for  the  use  of  the  child,  and  to 
vest  the  estate  in  it,  the  deed  is  of  no  effect  until  the  child 
grows  to  years  of  intelligence  and  gives  its  consent?  May 
the  estate,  in  the  mean  time,  be  taken  for  the  subsequently 
contracted  debts  of  the  father,  or  will  the  statute  of 
limitations  begin  to  run  in  favor  of  a  trespasser  upon  the 
idea  that  the  title  remains  in  the  adult?  Or  will  the  con- 
veyance entirely  fail  if  either  grantor  or  grantee  die 
before  the  latter  assent?  I  do  not  so  understand  the  law. 
In  such  a  case,  the  acceptance  of  the  grantee  is  a  presump- 
tion of  law,  arising  from  the  beneficial  nature  of  the  grant, 
and  not  a  mere  presumption  of  an  actual  acceptance.  And 
for  the  same  reason  that  the  law  makes  the  presumption, 
it  does  not  allow  it  to  be  disproved  by  anything  short  of 
actual  dissent."* 

§  288.  Contrary  views. — Mr.  Washburn,  in  his  treatise 
on  Real  Property,  dissents  from  the  opinion  that  accept- 
ance may  be  inferred  from  the  beneficial  nature  alone  of 
the  deed.  He  says:  "But  although  several  of  the  cases 
seem  to  sustain  the  doctrine  that  a  delivery  of  a  deed  to  a 
stranger  for  the  grantee,  where  it  is  obviously  for  his 
benefit,  passes  the  title  at  once  as  an  effectual  delivery, 
the  better  opinion  seems  to  be  that  no  deed  can  take  effect 

*  Lessee  of  Mitchell  v.  Ryan,  3  Ohio  St.  377,  386.  The  learned  judge 
recognizes  the  existence  of  cases  liokling  a  comrary  view,  saying:  "I 
am  fully  aware  that  these  views  may  seem  opposed  to  many  decided 
cases,  but  they  are  fully  sustained  by  others  that  stand,  in  our  jmlgnient, 
upon  a  more  solid  foundation  of  reason.  The  strictness  of  the  ancient 
doctrine,  in  respect  to  the  delivery  of  deeds,  has  gradually  worn  away 
imtil  a  doctrine  more  consistent  with  reason  and  tlie  habits  of  the  pres- 
ent generation  now  prevails."  See  also  sustaining  the  doctrine  that  ac- 
ceptance is  presumed,  Halluck  v.  Bush,  2  Root,  26;  1  Am.  Dec.  60; 
Hedge  V.  Drew,  12  Pick.  141;  22  Am.  Dec.  416;  Brown  w.  Austen,  35 
Barb.  341;  Read  v.  Robinson,  6  Watts  &  S.  329;  Peavey  v.  Tilton,  18 
N.  H.  151;  45  Am.  Dec.  365;  ]Moore  v.  Giles,  49  Conn.  570;  Elsberry  v. 
Boykin,  65  Ala.  336;  Rivard  v.  Walker,  oJ  III.  415. 
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as  having  been  delivered  until  such  act  of  delivery  ha3 
been  assented  to  by  the  grantee,  and  he  shall  have  done 
something  equivalent  to  an  actual  acceptance  of  it;  and 
moreover  the  act  of  delivery  and  acceptance  must,  from 
the  nature  of  the  case,  be  mutual  and  concurrent  acts."^ 
Most  of  the  cases,  however,  ciled  by  Mr.  Wasliburn  in 
support  of  his  assertion  are  cases  where  the  grantor 
intended  to  keep  control  of  and  had  not  parted  with 
power  over  the  deed.  And  the  view  that  he  expresses 
has  been  directly  disapproved  in  a  late  case  in  New  Jersey, 
holding  that  the  law  will  presume,  if  nothing  appear  to 
the  contrary,  that  a  man  accepts  what  is  for  his  benefit.^ 
But  even  Avhile  assent  may  thus  be  presumed,  that  pre- 
sumption may  of  course  be  overcome  by  evidence  of  dis- 
sent.^ 

§   289.      What    is    the    proper   rule — Comments. — The 

true  rule  would  seem  to  be  that  when  the  grantor  has 
parted  with  all  control  of  the  deed,  its  acceptance  by  the 
grantee  may  be  presumed  if  it  be  beneficial  to  him.  This 
is  the  doctrine  that  prevals  in  England,  and  has  been 
thus  expressed  by  Justice  V>'Ay\Qy :  ''There  conld  be  no 
question  but  that  delivery  to  a  third  person,  for  the  use 
of  the  party  in  whose  favor  the  deed  is  made,  where  the 
grantor  parts  with  all  control  over  the  deed,  makes  the 
deed  effectual  from  the  instant  of  sucli  delivery;  the  law 
will  presume,  if  nothing  appears  to  the  contrary,  that  a 
man  accepts  what  is  for  his  benefit."'*  In  view  of  the 
conflict  among  the  decisions,  the  only  safe  rule  that  per- 
haps can  be  laid  down  is  that  enunciated  in  a  well-con- 
sidered case  in  Illinois,  in  which  it  is  said :  "In  case  of  a 
delivery  to  a  stranger  without  authority  from  the  grantee, 
the  acceptance  of  the  grantee  at  the  time  of  delivery  will 

'  3  Wash.  Real  Prop.  (4th  ed.)  292.  This  language  is  quoted  with 
approval  in  Bell  v.  Farmers'  Bank,  11  Bush,  34;  21  Am.  Rep.  205. 

^  Jones  V.  Swayze,  42  N.  J.  L.  279. 

8  Church  V.  Gilman,  15  Wend.  656;  30  Am.  Dec.  82. 

*  Gurnans  v.  Kniglit,  5  Barn.  &  C.  671.  See  Bowman  v.  Griffith,  35 
Neb.  361. 
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be  presumed  uiuler  the  following  concurring  circum- 
stances, viz:  (1)  That  the  deed  be  upon  its  face  beneficial 
to  the  grantee;  (2)  that  the  grantor  part  entirely  with  all 
control  over  the  deed;  (3)  that  the  grantor  (except  in 
case  of  an  escrow),  accompany  delivery  by  a  declaration, 
intention,  or  intimation  that  the  deed  is  delivered  for 
and  in  behalf,  and  to  the  use  of  the  granfoc;  (4)  that  the 
grantee  has  eventually  accepted  the  deed  and  claimed 
under  it."* 

§  290.  RoR-istration  not  of  itself  delivery. — The  reg- 
istration of  a  deed  by  the  grantor  without  the  grantee's 
knowledge  or  assent,  does  not  of  itself  operate  as  a  deliv- 

'  Huliok  V.  Scovil,  4  Gilm.  159,  176,  per  Thomas,  J.  In  Stewart  v. 
Weed,  11  Ind.  92,  the  court,  per  Davison,  J.,  say:  "A  late  writer  upon 
the  subject  bofore  us  says  that  'delivery  to  a  third  person  for  tlie  use  of 
the  party  in  wliose  favor  the  deed  is  made,  provided  the  grantor  parts 
with  all  control  over  the  instrument,  will  make  the  deed  effectual  from 
the  instant  of  such  delivery;  for  the  law  will  presume,  if  nothing  ap- 
pears to  tlie  contrary,  that  a  man  will  accept  what  is  for  his  benefit : 
Broom's  Com.  275,  276.  This  exposition  seems  to  be  correct,  and  we 
think  has  an  evident  bearing  on  the  question  under  consideration,  be- 
cause the  record  shows  that  the  deed  in  question  was  delivered  uncondi- 
tionally to  the  plaintiff,  and  that  the  grantor  parted  with  all  control  over 
it.  Still,  however,  the  inquiry  arises,  Has  the  grantee  ai^cepted  the 
deed  ?  We  liave  decided  that  such  acceptance  may  be  presumed  from 
the  beneficial  nature  of  the  transaction:  Guard  v.  Bradley,  7  Ind.  600." 
See,  also,  Bennett  v.  Waller,  23  111.  97;  Rogers  v.  Carey,  47  Mo.  232;  4 
Am.  Rep.  322;  McLean  v.  Nelson,  1  Jones  (N.  C),  396;  Brown  v.  Aus- 
ten, 35  Barb.  341;  Ernst  v.  Reed,  49  Barb.  367.  In  Halick  v.  Scovil,  4 
Gilm.  177,  cited  supra,  the  court  further  say:  "From  the  fact  that  the 
grantee  will  probably  be  benefited  by  accepting  the  deed,  it  may  rea- 
sonably be  presumed  that  he  shall  do  so  when  it  shall  be  offered  to  him, 
or  he  become  apprised  of  its  existence;  but  until  then  it  certainly  can- 
not be  presumed  that  he  has  done  so.  No  case  has  ever  gone  so  far  as 
that.  But  in  every  case  in  which  the  grantee's  acceptance  of  a  deed  de- 
livered to  a  stranger  without  authority  to  receive  it  has  been  presumed, 
the  following  concurrent  facts  have  appeared  with  the  apparently  bene- 
licial  operation  of  the  deed  toward  the  grantee,  viz:  (1)  That  the  izrun- 
tee  has  actually  accepted  the  deed  or  sought  to  become  its  beneficiary 
before  the  occurrence  of  the  litigation  involving  the  question  of  his  ac- 
ceptance; (2)  That  the  grantee  or  some  one  claiming  under  his  title  haa 
been  a  party  to  such  litigation  for  the  purpose  of  establishing  such  title. 
And,  moreover,  the  deads  held  good  in  many  of  the  cases  were  voluntary 
deeds  by  parents  settling  property  upon  their  minor  children,  and  the 
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ery  of  a  decd.^  A  register  of  deeds  made  out  a  deed  which 
the  grantor  signed,  sealed,  and  left  with  him  for  the  pur- 
pose of  having  it  recorded.  The  next  day  the  grantor 
called  upon  the  register,  and  said  he  did  not  wish  the 
deed  recorded,  but  as  the  register  had  partially  recorded 
the  deed,  he  refused  to  give  it  back  until  the  registration 
was  complete.  After  recording  the  deed,  the  ofiicer  gave 
it  back  to  the  grantor,  who  retained  its  possession,  and 
under  these  circumstances  it  was  held  that  there  was  no 
delivery  of  the  deed  to  the  grantee.^    In  another  case,  the 

benignity  of  construction  given  to  them  has  originated  to  no  inconsider- 
able extent  in  the  favor  with  wiiich  transactions  of  that  character,  when 
not  in  fraud  of  creditors,  are  always  viewed." 

1  Hawkes  v.  Pike,  105  Mass.  560;  7  Am.  Rep.  554;  Parker  v.  Hill,  8 
Met.  447;  Tharp  v.  Jarrell,  66  Ind.  52;  Jones  v.  Bush,  4  Har.  (Del.)  1; 
Hendricks  v.  Rasson,  53  Ind.  575;  Maynard  v.  Maynard,  10  Mass.  456; 
6  Am.  Dec.  146;  Barns  v.  Hatch,  3  N.  H.  304;  14  Am.  Dec.  369;  Samson 
V.Thornton,  3  Met.  275;  37  Am.  Dec.  135;  Patterson  v.  Snell,  67  Me. 
559;  Walsh  v.  Vermont  Mut.  Fire  Ins,  Co.,  54  Vt.  35] ;  Berkshire  etc. 
Ins.  Co.  V.  Sturgis,  13  Gray,  177 ;  Hadlock  v.  Hadlock,  22  111.  384 ;  Cra- 
vens i;.  Kos-iter,  116  Mo.  338;  38  Am.  St.  Rep.  606;  Bullitt  v.  Taylor,  34 
Miss.  708;  69  Am.  Dec.  412;  Weber  v.  Christen,  121  111.  91;  2  Am.  St. 
Rep.  68;  Hawkes  v.  Pike,  105  Mass.  560;  7  Am.  Rep.  554;  Barnes  v. 
Barnes,  161  Mass.  381;  37  N.  E.  Rep.  370;  Commonwealth  v.  Cutler,  153 
Mass.  252;  Bra  brook  v.  Bank,  104  Mass.  228;  6  Am.  Rep.  222;  Rittmas- 
ter  V.  Brisbane,  19  Col.  371 ;  Oxnard  v.  Blake,  45  Me.  602 ;  McGraw  v. 
:\IcGraw,  79  Me.  257;  Hall  v.  McNichol,  80  Me.  209;  Vaughan  v.  God- 
man,  94  Ind.  191;  Jones  v.  Loveless,  99  Ind.  317;  Woodbury  v.  Fish6r, 
20  Ind.  387;  83  Am.  Dec.  325;  Kingsbury  v.  Burnside,  58  111.310;  11 
Am.  Rep.  67;  Tliompson  v.  Dearborn,  107  111.87;  Byars  v.  Spencer,  101 
111.  429;  40  Am.  Rep.  212;  Union  Mut.  Ins.  Co.  v.  Campbell,  95  111.  267; 
35  Am.  Rep.  166;  Derry  Bank  v.  Webster,  44  N.  H.  264;  Johnson  v. 
Farley,  45  N.  H.  505;  Gorham  «.  Meacham,  63  Vt.  231;  22  Atl.  Rep. 
572;  Critchfield  v.  Critchfield,  24  Pa.  St.  100;  Beckett  v.  Heston,  49  N.  J. 
Eq.  510;  Pennel  v.  AVeyant,  2  Harr.  (Del.)  501;  Alexander  v.  De  Ker- 
mel,  81  Ky.  345;  Leppoc  v.  Union  Bank,  32  Md.  106;  Jefferson  County 
Building  Assn.  v.  H.  il,  81  Ky,  513;  Cobb  v.  Chase,  54  Iowa,  253; 
Deere  v.  Nelson,  73  Iowa,  186;  Day  v.  Griffith,  15  Iowa,  104;  Gifford  v. 
Corrigan,  105  N.  Y.  223;  Davis  v.  Cross,  14  La.  6.37;  52  Am.  Rep.  177. 
The  grantee  by  subsequently  ratifying  and  accepting  the  deed  cannot 
cut  off  an  intervening  judgment  lien:  Cravens  v.  Rossiter,  116  Mo.  338; 
38  Am.  St.  Rep.  606,  Citing  section  290  of  text,  see  Barr  v.  Schroeder, 
32  Cal.  610. 

'  Hawkes  «.  Pike,  105  Mass.  561;  7  Am.  Rep.  554.  The  court,  per 
Ames,  J.,  who  delivered  tlie  opinion,  says:  "A  deed  of  real  estate  in  or- 
der to  take  effect  as  a  conveyance  of  title,  must  be  delivered  by  the 
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parties  had  agreed  upon  a  sale  of  a  tract  of  land  at  a  cer- 
tain sum  per  rod,  and  a  deed  was  made  out,  but  as  the 
land  had  not  been  measured,  the  deed  was  not  acknowl- 
edged and  delivered.  Afterward,  without  the  knowledge 
of  the  grantee,  the  owner  sent  the  deed  to  the  proper  officer 
for  registration.  But  the  grantee  was  held  to  have  no 
title  as  against  a  creditor  of  the  grantor,  who  had  attached 
the  land  before  acceptance  on  the  part  of  the  grantee.^  A 
grantor  executed  a  deed,  stating  that  he  did  so  to  prevent 

grantor,  and  actually  or  by  implication  accepted  as  his  own  by  the 
grantee:  3  Wash.  Real  Prop.  (3d  ed.),  254.     No  definite  or  specific  for- 
mality is  prescribed  by  law,  but  it  must  be  the  concurrent  act  of  the  two 
parties.    It  must  appear  that  the  grantor  parts  with  the  control  and 
possession  of  the  instrument  with  the  intention  that  it  shall  operate  im- 
mediately as  a  transfer  of  title,  and  that  it  passes  into  the  hands,  or  ia 
phiced  at  the  disposal  of  the  grantee,  or  of  some  other  person  in  his  be- 
half:  Harrison  v.  Phillips  Academy,  12  Mass.  45G;  Maynard  v.  Maynard, 
10  Mass.  436;  6  Am.  Dec.  146;  Elmore  v.  Marks,  39  Vt.  538;  Jackson  v. 
Phipps,  12  Johns.  418.     The  register  of  deeds  may  have  been  the  person 
agreed  upon  as  the  a<:ent  of  the  grantee,  and  in  such  a  case  a  deed  left 
with  him  for  record  is  sufficiently  delivered.     But  registration  of  itself 
does  not  operate  as  a  delivery,  nor  does  it  supersede  the  necessity  of  proof 
of  a  delivery  :  Parker  v.  Hill,  8  ^Met.  447 ;  Samson  v.  Thornton,  3  Met.  275; 
37  Am.  Dec.  135.     In  this  case  there  was  no  delivery  directly  to  the 
grantee,  who  was  in  California  at  the  date  of  the  deed  ;  and  we  see  noth- 
ing in  the  report  that  shows  a  delivery  to  any  person  for  him.     The 
scrivener  who  drew  up  the  deed  at  the  grantor's  reo.uest  had  no  author- 
ity from  tiie  absent  grantee,  and  did  not  undertake  to  act  for  or  to  rep- 
resent him.     He  assumed  no  trust,  and  came  under  no  responsibility  to 
him.     He  was  not  requested  to  keep  the  deed  for  him  or  to  send  it  to 
him.     He  was  employed  by  the  grantor  only,  and  all  that  he  was  to  do, 
or  undertook  to  do,  was  in  his  official  capacity  of  register  to  record  the 
deed ;  and  the  only  reason  which  he  gave  for  nut  giving  it  up  when  called 
upon  was,  that  the  record  had  been  begun  but  not  finisiied.     It  was 
then  simply  a  delivery  to  the  register  for  the  purpose  of  registration, 
which  is  wholly  insufficient  to  pass  any  title  to  the  grantee.     There  was 
no  agent  to  accept  the  deed;  no  delivery  to  give  effect  to  the  deed  as  a 
conveyance.     On  the  contrary,  it  appears  from  the  grantor's  testimony, 
which  seems  to  be  uncontradicted,  that  the  delivery  which  he  had  in 
mind  was  to  take  the  deed  from  the  register  and  send  it  by  mail  to  his 
son  in  California." 

1  Samson  v.  Thornton,  3  Met.  275 ;  37  Am.  Dec.  135.  See,  also,  Denton 
P.  Perry,  5  Vt.  382;  Johnson  v.  Farley,  45  X.  H.  505;  Parmelee  r.  Simp- 
son, 5  Wall.  81;  Bank  r.  Webster,  44  N.  H.  264;  Gregory  r.  Walker, 
38  Ala.  26.  But  see  Merrills  v.  Swift,  18  Conn.  257;  46  Am.  Dec.  315; 
Tompkins  v.  Wheeler,  16  Peters,  119. 
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the  land  from  being  taken  for  an  unjust  debt,  and  sent  it 
to  the  proper  officer  to  have  it  recorded.  The  grantee  did 
not  know  of  the  execution  of  the  deed  until  after  the  death 
of  the  grantor,  and  under  these  circumstances  it  was  held 
that  the  deed  was  never  delivered.^ 

§   291.     Delivery  to  recording  officer  for  use  of  grantee. 

While,  as  we  have  seen  in  the  preceding  section,  mere 
registration  does  not  operate  as  a  delivery,  yet  if  the  deed 
be  delivered  to  the  register  for  the  use  of  the  grantee,  and 
he  is  made  the  latter's  agent,  either  expressly  or  impliedly, 
the  registration  is  an  effectual  delivery.  Tn  a  case  in  the 
Supreme  Court  of  the  United  States,  where  it  was  held 
that  the  placing  of  a  deed  on  record,  the  grantee  being 
ignorant  of  its  execution  and  not  having  authorized  or 
given  his  assent  to  the  record,  did  not  operate  as  a  deliv- 
ery so  as  to  give  the  grantee  precedence  over  a  mortgage 
executed  between  registration  and  a  formal  subsequent 
delivery,  Mr.  Justice  Davis  said:  "  The  placing  of  the  deed 
on  record  was  Bovey's  own  act,  and  done  without  tlie  as- 
sent of  Simpson.  Under  this  state  of  facts  there  was 
manifestly  no  delivery.  The  execution  and  registration 
of  a  deed,  and  delivery  of  it  to  the  register  for  that  pur- 
pose, does  not  vest  the  title  in  the  grantee."  But  the 
learned  judge  added  as  a  qualification  to  this  general  rule, 
that  "  if  Simpson  had  agreed  to  accept  the  deed  in  liqui- 
dation of  his  debt,  and  constituted  the  register  his  agent 
to  receive  it,  then  the  delivery  of  the  deed  to  the  register 
would  have  been  in  legal  contemplation  a  delivery  to 
him."^     Where  a  deed  has  been  delivered  to  the  record- 

1  Barns  v.  Hatch,  3  N.  H.  304;  14  Am.  Dec.  369.  And  see,  also, 
Cravens  v.  Rossiter,  116  Mo.  3.38;  Davis  v.  Garrett,  91  Tenn.  147.  Where 
a  grantor  requests  the  officer  to  record  the  deed  but  not  to  deliver  it  to 
anyone  but  himself,  and  afterward  retains  the  custody,  there  is  no  valid 
delivery:  Stevens  w.  Castel,  63  Mich.  111. 

*  Parmelee  v.  Simpson,  5  Wall.  81,  86.  In  Boody  v.  Davis,  20  N,  H. 
140,  51  Am.  Dec.  210,  Wilcox,  J.,  said :  "  Possession  held  by  the  trrantee 
of  a  deed  duly  executed  is  alone  competent  evidence  of  a  delivery,  for 
things  shall  be  presumed  legally  and  properlv  in  their  present  state, 
unless  the  contrary  be  shown:  1  Cow.  Phil.  1284;  Canning  v.  Pinkham, 


353  DELIVERY    OP    DEEDS.  §  291 

ing  officer  for  the  grantee's  use,  and  the  latter  assents  to 
it,  the  deed  will  prevail  against  an  attachment  made  after 
such  assent  by  one  of  the  grantor's  creditors.  "We  all 
think,"  says  Putman,  J.,  delivering  the  opinion  of  the 
court,  "  that  the  delivery  to  the  register  for  the  use  of  the 
grantee,  and  her  assent  to  the  same  before  the  attacliment 
(which  is  to  be  inferred  from  the  facts  above  recited),  was 
equivalent  to  an  actual  delivery  to  the  grantee  personally. 
If,  therefore,  it  were  made  upon  a  good  consideration,  and 
bona  fide,  the  title  vested  in  her."^  But  the  subsequent 
assent  of  the  grantee  does  not  operate  by  relation  to  pass 
the  title  as  of  the  time  of  delivery  against  creditors  of  the 
grantors,  whose  rights  have  attached  prior  to  the  time  the 

1  N.  H.  353;  Buffiim  r.  Green,  5  N.  H.  71 ;  20  Am.  Dec.  562.  Indeed, 
when  a  deed  is  delivered  to  a  third  party  with  tlie  intent  on  the  part  of 
the  grantor  that  it  shall  take  effect  for  the  benefit  of  the  grantee,  the 
assent  of  the  latter  is  presumed,  and  the  deed  takes  effect  from  the  time 
of  deliver}'  (Towson  v.  Tickell,  3  Barn.  &  Aid.  36;  Peavey  v.  Tilton,  Straf- 
ford County,  July  Term,  1846) ;  so  that  there  is  no  occasion  to  resort  to 
presumptions  to  enable  us  to  conclude  that  the  deed  has  come  into  the 
hands  of  the  demandants  by  means  of  a  regular  delivery  by  the  tenant. 
There  has  been  a  regular  delivery  of  the  deed  by  the  tenant  to  the  re- 
cording officer,  with  the  intent  that  it  should  pass  to  the  grantees,  and 
should  in  fact  inure  for  their  benefit  from  tiuit  moment.  It  was,  in  short, 
delivered  to  that  officer  for  their  benefit.  Their  assent  to  it,  which  is  a 
leiral  presumption  at  that  moment,  has  been  established  as  a  fact  by  their 
6ul 'Sequent  acts  that  have  been  adverted  to."  And  see  Snider  r.  Laoke- 
nour,  2  Ired.  Eq.  360 ;  38  Am.  Dec.  685 ;  Elsberry  v.  Boykin,  05  Ala.  336 ; 
Prignon  v.  Daussat,  4  Wash.  199;  31  Am.  St.  Rep.  914;  Glaze  v.  Three 
Rivers  etc.  Fire  Ins.  Co.,  87  ]Mich.  349. 

1  Hedge  r.  Drew,  12  Pick.  141,  144;  22  Am.  Dec.  416.  The  court,  !.ow- 
ever,  granted  a  new  trial  to  try  the  question  whether  the  deed  was  made 
in  good  faith,  or  with  the  intention  of  delaying  the  creditors  of  the  grantor. 
See,  also,  Elsey  v.  Metcalf,  1  Denio,  326;  Parker  c  Hill,  8  [Met.  417 ;  Jack- 
son r.  Richards,  6  Cowen,  617;  Oliver  v.  Stone,  24  Ga.  63;  Folk  v.  Varn, 
9  Kich.  Eq.  303;  Masterton  ?•,  Cheek,  23  111.  72;  Prettyman  v.  Goodrich, 
23  111.  330;  Rathbun  v.  Rathbun,  6  Barb.  98;  Kemp  r.  Walker,  16  Oiiio, 
118 ;  Jackson  v.  Cleveland,  15  Mich.  94 ;  90  Am.  Dec.  266 ;  Snider  r.  Lack- 
enour,  2  Ired.  Eq.  360;  38  Am.  Dec.  685;  Boody  v.  Davis,  20  N.  H.  140; 
51  Am.  Dec.  210.  But  a  lien  placed  upon  the  land  before  assent  is  given 
will  take  precedence :  Parmelee  v.  Simpson,  5  Wall.  81 ;  Denton  v.  Perry, 
5  Vt.  382;  Elmore  v.  Marks,  39  Vt.  5;J8,  542;  Baker  r.  Haskell.  47  N.  H. 
479;  93  Am.  Dec.  455;  Johnson  v.  Farley,  45  N.  H.  505;  Derry  l-ank  i-. 
WebstiT,  44  N.  H.  264.  But  see  Merrills  v.  Swift,  18  Conn.  L'57 ;  46  Am. 
Dec.  315;  Tompkins  v.  Wheeler,  16  iVt.  119. 
Deeds,  Vol.  L  —  23 


§  292  DELIVERY    OP    DEEDS.  354 

grantee  manifested  his  assent.*  A  delivery  of  a  deed  was 
held  to  be  effectual  where  the  conveyance  had  been  signed, 
sealed,  and  acknowledged  by  a  husband  and  wife,  and  sent 
by  the  former,  in  the  latter's  presence,  to  the  recorder's 
ofhce  for  recording.''  In  other  words,  it  may  be  said  that 
the  delivery  is  valid  w^hen  it  appears  that  the  deed  was 
placed  on  record,  with  the  intent  that  it  should  pass  the 
title  to  the  grantee,  although  never  actually  delivered  to 
the  grantee.^ 

§   292.      Registration  prima  facie  evidence  of  delivery. 

The  registration  of  a  deed  is  prima  facie  evidence  of  its 
delivery.*     The  presumption  of  delivery  arising  from  the 

1  Hibberd  v.  Smith,  67  Cal.  547;  56  Am.  Rep.  726. 

*  McNeely  v.  Rucker,  6  Blackf.  391.  See  Mallet  v.  Page,  8  Ind.  364 ; 
Somers  v.  Pumphrey,  24  Ind.  240;  Hammell  v.  Hammell,  19  Ohio,  17; 
Kerr  v.  Birnie,  25  Ark.  225. 

»  Moore  v.  Giles,  49  Conn.  570.  See,  alao,  Oonnard  v.  Colgan,  55 
Iowa,  538. 

*  Robinson  v.  Gould,  26  Iowa,  89;  Lawrence  v.  Farley,  24  Hun,  293; 
Bensley  v.  Atwell,  12  Cal.  231 ;  Kille  v.  Ege,  79  Pa.  St.  15 ;  Rigler  v. 
Cloud,  14  Pa.  St.  361 ;  Bulkley  v.  Buffington,  5  McLean,  457 ;  Warren 
V.  Jacksonville,  15  111.  236;  68  Am.  Dec.  610;  Boardman  v.  Dean,  34  Pa. 
St.  252 ;  Welborn  v.  Weaver,  17  Ga.  267 ;  63  Am.  Dec.  235 ;  Bullitt  v. 
Taylor,  34  Miss.  708;  69  Am.  Dec.  412;  Rowell  v.  Hayden,  40  Me.  582; 
Ingraham  v.  Grigg,  13  Smedes  &  M.  (21  Miss.)  22;  Javenal  v.  Jackson, 
14'^Pa.  St.  519;    Balbeck  v.  Dondedson,  2  Grant  Cas.  459;  Blight  v. 
Schenck,  10  Barr.  285;  51  Am.  Dec.  478;  Burke  v.  Adams,  80  Mo,  504; 
50  Am.   Rep.  510.     See,  also,  Pearce  v.  Dansforth,  13   Mo.   360;  Eau 
Claire  Lumber  Co.  v.  Anderson,  13  Mo.  App.  429;  Swiney  v.  Swiney,  14 
Lea  (Tenn.),  316;  Hendricks  v.  Rasson,  53  Mich.  575;  Lewis  v.  Watbon, 
98  Ala.  479;  39  Am.  St.  Rep.  82;  Alexander  v.  Alexander,  71  Ala.  295; 
Fenton  v.  Miller,  94  Mich.  204;  Sheffield  Land  etc.  Co.  v.  Neill,  87  Ala. 
158;  Colee  v.  Colee,  122  Ind.  109;  17  Am.  St.  Rep.  345;  Elsberry  v.  Boy- 
kin,  65  Ala.  336;  Collins  v.  Collins,  45  N.  J.  Eq.  813;  Compton  v.  White, 
86  Mich.  33;  Parrott  v.  Baker,  82  Ga.  364;  Gordon  v.  Trimmier,  91  Ga. 
472;  Ross  v.  Campbell,  73  Ga.  309;  Gage  v.  Gage,  36  Mich.  129;  Glaze 
V.  Three  Rivers  Ins.  Co.,  87  Mich.  319;  Patrick  v.  Howard,  47  Midi.  40; 
Stevens  v.  Castel,  63  Mich.  Ill;  Munoz  v.  Wilson,  111  N.  Y.  295;  Wal- 
laces. Berdell,  97  N.  Y.  13;  Davis  v.  Garrett,  91  Tenn.  147;  Quick  v. 
Milligan,  108  Ind.  419;  58  Am.  Rep.  49;  Grundies  v.  Reid,  107  111.  304; 
Union  Mut.  Ins.  Co.  v.  Campbell,  95  111.  267;  35  Am.  Rep.  166;  McDaid 
V.  Call,  111  111.  298;  Kingsbury  v.  Burnside,  58  111.  310;  11  Am.  Rep.  67; 
Bowman  v.  Griffith,  35  Neb.  361;  53  N.  W.  Rep.  140;  Metcalfe  v.  Bran- 
don, 60  Miss.  685. 
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registration  of  tlie  deed  is  not  conclusive,  however,  but 
may  be  rebutted  by  other  evidence/  This  presump- 
tion may  be  rebutted  by  the  facts  that  the  considera- 
tion was  not  paid  by  the  grantee;  that  he  never  had 
the  actual  possession  of  the  deed,  nor  any  knowledge 
of  its  existence;  and  tliat  the  grantor  continued  in  pos- 
session for  a  long  time  afterward,  claiming  the  land  as 
his  own.  "  Doubtless  the  recording  of  a  deed  is  evidence 
of  a  delivery,  or,  more  properly,  it  is  evidence  from  which 
a  delivery  may  be  presumed;  but  still  it  affords  only  a 
ground  for  a  presumption,  a  presumption  of  fact;  it  may 
be  rebutted  and  destroyed  by  other  evidence."^     So  in 

»  Union  Mat.  Ins.  Co.  r.  Campbell,  95  111.  267;  35  Am.  Rep.  166. 

*  Boardniun  v.  Dean,  34  Pa.  St.  252,  254.  In  that  case  the  only  evi- 
dence of  delivery  was  that  the  deed  was  recorded  by  some  unknown 
agency  in  1832.  Possession  of  the  land  was  never  taken  by  the  grantee, 
and  he  had  no  knowledge  of  the  existence  of  the  deed  until  1857,  and  he 
had  never  paid  the  money  mentioned  as  the  consideration.  The  grantor 
remained  in  possession  for  ten  years  after  the  date  and  recording  of  the 
deed,  when  he  sold  the  land  to  another.  The  court,  per  Strong,  J., 
said:  "Actual  delivery  was  actually  disproved.  It  is  true  that  actual 
delivery  is  not,  in  all  cases,  necessary.  It  is  sometimes  said  to  be  a 
question  of  intent,  but  it  must  be  an  intent  to  have  the  deed  operate 
immediately,  and  an  intent  manifested  by  word  or  action.  Here  the 
in.-trument  itself  shows  that  it  was  not  the  intent  of  William  Clark  and 
wife  that  it  should  take  effect,  except  upon  the  payment  of  the  consider- 
ation. It  was  not  a  deed  of  gift,  but  one  of  bargain  and  sale,  for  the 
stipulated  price  of  four  hundred  dollars.  The  payment  of  the  consider- 
ation was  necessary  to  transfer  the  use  and  make  the  instrument  opera- 
tive. But  the  proof  was  positive  that  the  consideration  was  never  paid. 
In  this  particular  it  differs  from  a  deed  of  gift,  or  a  release,  of  which  the 
law  will  presume  a  delivery  witiiout  proof  of  acceptance,  and  that, 
though  the  donee  or  releasee  may  not  liave  known  of  the  instrument. 
In  such  cases,  his  assent  is  inferred  from  the  character  of  the  writing  as 
beneficial  to  the  donee  or  releasee.  It  is  true,  there  is  here  a  receipt 
acknowledging  payment  of  the  consideration,  but  this  is  of  no  account 
against  the  positive  testimony  of  Jerry  Clark  that  it  never  was  paid. 
The  case  of  the  Lessee  of  Mitchell  v.  Kyan,  3  Ohio  St.  337,  upon  which 
the  plaintiff  in  error  relies,  differs  from  the  present  in  several  important 
particuhirs.  In  that  case,  tlie  transaction  was  a  gift,  not  a  sale.  Tlie 
alleged  donee  was  an  absent  minor,  and  tiiere  was  positive  proof  that 
the  donor  directed  the  deed  to  be  put  upon  record.  All  these  facts  are 
wanting  in  the  case  now  before  us.  Nor  is  it  to  be  overlooked  that 
Boardman  cannot  be  regarded  as  a  bona  fide  purchaser  for  value  from 
the  alleged  grantee,  and  without  notice,  as  was  the  claimant  under  the 
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New  York,  where  the  grantor  and  his  representatives  had 
been  in  undisturbed  possession  for  more  than  forty  years 
without  recognizing  any  rights  under  a  deed  of  land, 
valuable  only  for  its  use  and  occupation,  the  grantee 
never  having  been  in  possession,  it  was  held  that  the  pre- 
sumption of  the  delivery  of  the  deed  from  the  fact  of  its 
registration  was  repelled,  and  that  the  contrary  presump- 
tion arose,  either  that  the  deed  was  never  delivered,  or 
that  a  reconveyance   had  been  executed/      So  the   pre- 

deed  in  Blight  v.  Schenck,  10  Barr.  285;  51  Am.  Dec.  478.  The  court  of 
common  pleas  held  in  the  present  case  that  the  facts  already  recited  re- 
butted the  presumption  of  lielivery  arising  from  the  recording  of  the 
deed  only,  if  added  to  them  was  the  other  fact,  that  Boardman,  who 
claimed  under  Jerry  Clark,  was  not  a  bona- fide  purchaser.  Whether  he 
"was  or  not  was  submitted  to  the  jury,  and  their  verdict. established  that 
he  was  not.  It  may  well  be  that  stronger  evidence  is  required  to  rebut 
the  presumption  of  delivery  when  the  deed  is  set  up  by  a  bona  fide  pur- 
chaser, who  has  advanced  his  money  upon  the  faith  of  it,  than  when  it 
is  set  up  by  the  grantee  himself,  or  one  who  stands  in  his  shoes.  But 
where  the  grantee  denies  any  delivery  or  payment  of  the  consideration, 
when  he  negatives  all  possession  under  the  deed,  or  knowledge  of  its 
existence,  where  the  instrument  is  one  that  cannot -operate  without  his 
assent  and  his  action,  it  is  not  for  another  who  has  surreptitiously  ob- 
tained a  conveyance  frcm  the  grantee  to  set  up  the  deed  as  having  been 
delivered,  without  more  evidence  of  delivery  than  is  furnished  by  the 
fact  that  it  is  found  upon  the  record." 

1  Knolls  V.  Barnhart,  71  N.  Y.  474.  In  Bensley  v.  Atwell,  12  Cal. 
231,  the  court  say,  per  Baldwin,  J.,  who  delivered  the  opinion:  "This 
deed  purports  to  be  a  deed  of  bargain  and  sale  on  an  alleged  considera- 
tion, executed  and  acknowledged  by  the  defendant,  and  on  the  same  day 
recorded.  This  certainly  is  some  evidence  that  the  deed  was  perfected, 
and  that  it  was  intended  to  vest  the  title  in  the  grantee.  He  might,  if 
ignorant  of  its  execution  at  the  time,  have  at  any  time  assented  to  it. 
It  is  scarcely  to  be  presumed  that  one  man  will  execute  to  anotlier  a 
deed  without  the  assent  of  that  other.  Mr.  Brooks,  the  witness,  does 
not  say  that  the  grantee  had  no  knowledge  of  the  execution  of  this  deed. 
We  think  the  facts  should  have  gone  to  the  jury  for  tiiem  to  say  whether 
the  grantee  had  this  knowledge,  or  had  given,  directly  or  otherwise,  his 
assent;  and  that  the  court  did  not  err,  on  the  facts  stated  by  the  witm  ss, 
in  refusing  to  rule  that  the  deed  was  never  delivered.  Perliaps  it  would 
be  too  much  in  any  case  where  the  testimony  of  a  witness  contradicts 
the  written  acknowledgment  of  a  party  introducing  him  (as  in  this  case 
that  a  deed  was  delivered),  and  also  the  fair  presumption  from  the  nature 
of  the  transaction,  for  the  court  to  assume  that  the  testimony  of  the  wit- 
ness is  the  fact,  and  to  give  effect  to  it  as  a  legal  conclusion.  In  this 
case  the  plaintiff  admitted,  by  the  execution  of  the  deed  and  his  ac- 
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sumption  of  delivery  and  acceptance  is  rebutted  by  show- 
ing the  grantee's  ignorance  of  the  deed  for  seven  years, 
and  a  prompt  repudiation  of  the  trust  accompanying  the 
deed  when  informed  of  its  existence.^ 

§  20,3.  Wlicro  acceptance  of  a  deed  depends  upon 
conditions  registration  is  not  prima  facie  evidence  of 
delivery. —  A  committee  of  a  bank  agreed  to  purcliase 
from  a  person  a  tract  of  land,  if  the  board  of  directors 
of  the  bank  would  assent  to  the  transaction,  and  the 
counsel  of  the  bank  would  give  his  approval.  The 
vendor  prepared  the  deed  and  informed  the  cashier  of 
the  bank  of  his  intention  to  have  it  recorded,  and  the 
deed  was  afterward  duly  acknowledged  and  recorded.  A 
judgment  creditor  of  the  vendor,  after  the  deed  had  been 
filed  for  record,  laid  an  attachment  upon  the  considera- 
tion money  to  be  paid  by  the  bank.  The  counsel  for  the 
bank  subsequently  disapproved  the  purchase;  the  vendor 
was  notified  of  the  disapproval,  and  the  property  was  re- 
conveyed  to  him  by  deed.  The  court  held  that  there  was 
no  such  delivery  as  to  make  the  bank  responsible  under 
the  attachment  process,  inasmuch  as  the  acceptance  of 
the  deed  by  the  bank  was  dependent  upon  events  which 
never  occurred,  and  that  the  bank  could  not  be  charged 
as  grantee  by  the  execution  of  the  deed  and  placing  it  on 
record  by  the  grantor  without  sufficient  sanction  from  the 
bank.  With  reference  to  the  reconveyance,  the  court 
held  that  its  only  effect  was  a  disclaimer  of  record,  and 
that  it  could  not  operate  as  evidence  of  the  acceptance  of 
the  previous  deed.  ^ 

knowledgment  of  it  for  record,  that  he  delivered  it.  The  mere  fact  that 
the  plaintiff  was  absent  from  the  State,  and  that  the  deed  wag  made  at 
the  instance  of  the  grantor,  or  of  the  witness,  is  not  conclusive  evidence 
of  its  nondelivery  "  :  See  Ladj-  Superior  v.  McNamara,  3  Barb.  Ch.  375; 
49  Am.  Dec.  184. 

^  ]\Ietcalfe  v.  Brandon,  00  Miss.  685. 

*  Leppoc  v.  Union  Bank,  32  Md.  136.  Alvey,  J.,  who  delivered  the 
opinion  of  the  court,  said,  in  the  coarse  of  the  opinion:  "But  had  the 
deed  been  accepted  by  the  bank  at  the  time  of  layinj^  the  attachment? 
As  matter  of  law,  on  the  facts  found  by  the  jury,  we  are  bound  to  say 
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§  293  a.     Deed    executed    in    payment   of   a    debt. — 

Where  a  deed  is  executed  in  payment  of  a  debt,  the  assent 
of  the  grantee  is  necessary  to  its  effect,  and  no  title  passes 
until  such  assent  is  given.  Delivery  of  a  deed,  in  such  a 
case,  to  the  recording  officer,  is  not  a  delivery'  to  the 
grantee.^  So,  if  a  deed  contains  a  clause  binding  the 
grantee  to  assume  and  pay  a  mortgage,  if  the  grantee  has 
no  knowledge  or  information  of  the  existence  of  the  deed, 
never  was  in  the  possession  of  the  land,  or  knew  of  its  ex- 
istence, and  if  there  was  no  prior  oontract  or  negotiation 
between  the  parties,  the  fact  that  the  deed  was  duly  re- 
corded cannot  bind  the  grantee.^  It  may  be  stated  as  a 
general  proposition  tliat,  if  the  deed  contains  any  clause 
imposing  an  obligation  upon  the  grantee,  its  acceptance 
will  not  be  presumed,  as  this  would,  in  effect  be  placing  a 
burden  upon  the  grantee  without  his  consent.      And  in 


that  it  had  not  been  accepted.  The  delivery  of  the  deed  was  certainly- 
essential  to  the  transfer  of  the  property ;  and  without  such  transfer,  no 
obligation  was  imposed  on  the  bank.  The  delivery,  to  be  effectual,  re- 
quired acceptance  of  the  deed  by  the  bank,  and  as  we  have  seen,  that 
was  dependent  on  events  that  never  occurred;  and  although  the  deed 
was  made  and  placed  on  record,  these  were  acts  of  the  grantor  without 
sufficient  legal  sanction  of  the  bank  to  charge  it  as  grantee.  '  To  con- 
stitute a  good  delivery,'  says  the  Supreme  Court  of  the  United  States  in 
Younge  v.  Guilbeau,  3  Wall.  636,  'the  grantor  must  part  with  the  poa- 
Bession  of  the  deed  or  the  right  to  retain  it.  Its  registry  by  him  is  enti- 
tled to  great  consideration  upon  this  point,  and  might,  perhaps,  justify 
in  the  absence  of  opposing  evidence,  a  presumption  of  delivery.  But 
here  in  (that  case)  any  such  presumption  is  repelled  by  the  attendant 
and  subsequent  circumstances.  The  registry  was  of  course  made  with- 
out the  assent  of  the  grantee,  as  he  had  no  knowledge  of  the  existence 
of  the  deed,  and  the  property  it  purported  to  convey  always  remained 
in  the  possession  and  under  the  control  of  the  grantor.'  And  in  the  cases 
of  Hutchins  v.  Dixon,  Executors  of  Hooper,  11  Md.  29,  and  Phelps'  & 
Stewart's  Lessee  v.  Phelps,  17  Md.  120,  it  was  decided  by  this  court  that 
while  a  deed  duly  acknowu'drjed  and  recorded -will  be  treated  as  having 
been  delivered  to  and  accepted  by  the  grantee  in  the  absence  of  all  proof 
to  the  contrary,  those  facts  only  give  rise  to  a  prima  facie  presumption, 
lial)ie  of  course  to  be  repelled." 

1  Cravens  v.  Itos.^iter,  116  Mo.  338;  38  Am.  St.  Rep.  606. 

*  Gifford  V.  Oorrigan,  105  N.  Y.  223.  See,  also,  Thompson  v.  Dear- 
born, 107  111.  87;  Best  v.  Brown,  25  Hun,  223. 
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the  cases  where  an  acceptance  is  j)rosumed,  the  deed  will 
be  found  to  have  been  beneficial  to  tlie  grantee.' 

^  204.  Possession  of  <leecl  l>y  grantee  affords  presump- 
tion of  delivery. — The  possession  of  a  deed,  duly  executed 
in  the  hands  of  the  grantee  is  prima  facie,  but  not  con- 
clusive, evidence  of  its  delivery.^  It  therefore  follows 
that  he  who  disputes  this  presumption  has  the  burden  of 

I  Palmer  v.  Hall,  62  Iowa,  204;  Owings  v.  Tucker,  90  Ky.  297; 
Hall  V.  Hall,  107  Mo.  101;  Spencer  v.  Carr,  45  N.  Y.  406;  6  Am,  Rep. 
112;  Tobin  v.  Bass,  85  Mo.  654;  55  Am.  Rep.  392;  Cook  v.  Patrick,  135  111. 
499;  Masterson  t'.  Cheek,  23  111.  72;  Davenport  v.  Prewitt,  9  B.  Mon.  94. 

'^  Tliis  section  was  cited  as  anthorit}^  in  Black  v.  Sharkey,  104  Cal.  279 ; 
Chantller  v.  Temple,  4  Cush.285;  Brittain  v.  Work,  13  Neb.  347;  New- 
lin  V.  Beard,  6  W.  Va.  110;  Billings  v.  Stark,  15  Fla.  297;  Kidder  v. 
Stevens,  60  Cal.  414 ;  Cutts  v.  York  Co.,  18  Me.  190;  Canning  v.  Pinkham, 
1  N.  H.  303;  Oarnes  v.  Piatt,  41  N.  Y.  Sup.  Ct.  435;  Green  v.  Yarnall,  6 
Mo.  326;  Reed  r.  Douthit,  62  111.  348;  Clark  v.  Ray,  1  Har.  &  J.  319; 
Tattle  V.  Turner,  28  Tex.  759;  Houston  v.  Stanton,  11  Ala.  412;  Ward  v. 
Ross,  1  Stewt.  136;  Southern  Life  Ins.  Co.  v.  Cole,  4  Fla.  359;  Boody  v. 
Davis,  20  N.  H.  140;  51  Am.  Dec.  210;  Mills  v.  Mills,  57  Fed-  Rep.  873; 
Lewis  V.  Watson,  98  Ala.  479;  39  Am.  St.  Rep.  82;  Fenton  v.  IMiller,  94 
Mich.  204;  Campbell  v.  Cavruth,  32  Fla.  264;  13  So.  Rep.  432;  McClellan 
V.  Zurngli,24  N.  Y.  S.  371;  Strough  v.  Wilder,  119  N.  Y.  530;  Cover  v. 
Manaway,  115  Pa.  St.  338;  2  Am.  St.  Rep.  552;  Turner  v.  Warren,  160 
Pa.  St.  336;  Squires  u.  Summers,  85  Ind.  252;  Faulkner  v.  Adams,  126 
Ind.  459;  Pool  v.  Davis,  135  Ind.  323;  Scovey  v.  Walker,  114  Ind.  254; 
McFall  c.  McFall,  136  Ind.  622;  Berry  v.  Anderson,  22  Ind.  36;  Black  v, 
Thornton,  30  Ga.  361;  Simmons  v.  Simmons,  78  Ala.  365;  Goodlett  r. 
Kelly,  74  Ala.  213;  Cherry  v.  Herring,  83  Ala.  458;  Griffin  v.  Griffin. 
125  in.  430;  Tiininon  r.  Chamblin,  88  111.  378;  Loveland  v.  Loveland, 
136  111.  75;  Whitman  v.  Singleton,  108  N.  C  193;  Butrick  r.  Tilton, 
141  Mass.  93;  Ward  v.  Dougherty,  75  Cal.  240;  7  Am.  St.  Rep.  151; 
Craven  v.  Winter,  38  Iowa,  471;  Hutton  r.  Smith,  88  Iowa,  238;  55 
N.  W.  Rep.  326;  Wolverton  v.  Collins,  34  Iowa,  238;  Blair  v.  Howell, 
68  Iowa,  619;  Smith  v.  Adams,  4  Tex.  App.  5;  Tuttle  v.  Rainey,  98  N.  C. 
513;  Williams  i*.  Springs,  7  Ired.  384;  Dwinell  v.  Bliss,  58  Vt.  353; 
5  Atl.  Rep.  317;  Hill  r.  Hill, 119  111.  242;  ION.  E.  Rep.  667;  Loveland 
t).  Loveland,  136  111.  75;  26  N.  E.  Rep.  381 ;  Little  i'.  Gibson,  39  N.  H. 
505;  Andrews  v.  Dyer,  78  Me.  427;  Hatch  v.  Haskins,  17  Me.  391 ;  Morris 
f.  Henderson,  37  Miss.  492;  Valentine  y.  Wheeler,  116  Mass,  478  ;  Butrick 
V.  Tilton,  141  Mass.  93;  Witidom  v.  Schu;>pel,  39  .Minn.  35;  38  N.  W.  Rep. 
757:  AVard  v.  Lewis,  4  Pick.  518;  Chandler  v.  Temple,  4  Cash.  285; 
Scott  I'.  Scott,  95  Mo.  300;  Robinson  v.  Wheeler,  25  N.  Y.  252;  Allen  v. 
DeGroodt,  105  Mo.  442;  Vreeland  v.  Vreeland,  48  N.  J,  Eq.  56;  21  Atl. 
Rep.  627;  Flint  v.  Phipps,  16  Or.  437;  19  Pac.  Rep.  543.  And  see  Wedel 
V.  Herman,  59  Cal.  507.     The  possession  of  a  deed  by  the  grantee  is  not 
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proof,  and  must  show  that  there  has  been  no  delivery.* 
And  not  only  must  this  presumption  be  overcome,  but  it 
is  held  that  there  is  such  a  strong  implication  that  it  has 
been  delivered  when  it  is  found  in  the  hands  of  the 
grantee  that  only  strong  evidence  can  rebut  the  presump- 
tion. The  unsupported  evidence  of  the  grantor,  some 
fifteen  or  twenty  years  after  the  date  of  the  deed,  is  not 
sujBficient  to  overturn  the  presumption  of  delivery  arising 
from  possession.  Mr.  Justice  Walker  very  pertinently 
observes:  "When  a  deed,  duly  executed,  is  found  in  the 
liands  of  a  grantee,  there  is  a  strong  implication  that 
it  has  been  delivered,  and  only  clear  and  convincing 
evidence  can  overcome  the  presumption.  Otherwise, 
titles  could  be  easily  defeated,  and  no  one  could  be  re- 
regarded  as  being  secure  in  the  ownership  of  the  land. 
It  cannot  be  that  a  grantor  may  assail  a  conveyance 
fifteen  or  twenty  years  after  a  deed  has  been  made,  and 
recover  the  land  by  merely  swearing  that  he  never  de- 
livered the  deed.  The  unsupported  evidence  of  the 
grantor  surely  cannot  be  permitted  to  have  such  effect, 
especially  when  the  evidence  of  such  a  grantor  is,  in 
many  material  matters,  contradicted,  and  who  seems  to 
act  on  a  low  moral  plane.  To  so  hold  would  render  all 
titles  insecure,  and  would  be  disastrous  in  the  extreme. 
Any  system  of  jurisprudence  adopting  rules  for  the  at- 
tainment of  justice  can  never  sanction  a  rule  fraught 
with  such  unjust  and  iniquitous  results."  ^  The  delivery 
of  a  deed  to  a  person  and  its  acceptance  by  him  are  suf- 
ficiently shown  to  justify  its  reception  in  evidence  by  its 
production  by  his  attorneys  at  a  trial,  and  further  proof 

conclusive  on  the  question  of  delivery.  Parol  evidence  may  be  intro- 
duced to  show  nondelivery :  Black  v.  Sharkey,  104  Cal.  279. 

^  Roberts  v.  Swearington,  8  Neb.  3(''3. 

2  Tunison  v.  Chamblin,  88  111.  379,  387.  See,  also.  Cover  v.  Manaway, 
115  Pa.  St.  338;  2  Am.  St.  Rep.  552;  Richmond  v.  Morford,  4  Wash.  St. 
337;  Cummings  v.  Glass,  162  Pa.  St.  241;  Simmons  v.  Simmons,  78 
Ala.  365;  Pitts  v.  Sheriff,  108  Mo.  110;  Cherry  v.  Herring,  83  Ala.  458; 
Blair  v.  Howell,  68  Iowa,  619;  :Mill3  v.  Mills,  57  Fel.  Rep.  873;  Cutts  v. 
York  Mfg.  Co.,  18  Me.  190;  Strough  v.  Wilder,  49  Hun,  405;  McCann  v. 
Atherton,  106  111.  31. 
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of  delivery  and  acceptance  is  not  required.*  A  grantor, 
without  the  prior  knowledge  of  the  grantees,  went  alone 
to  a  magistrate,  and  executed  and  acknowledged  a  deed, 
and  it  appeared,  from  his  conversation  with  the  magis- 
trate, that  he  desired  to  execute  the  deed  for  the  purpose 
of  defeating  a  railroad  mortgage  on  the  land  which  he 
thought  he  ought  not  to  pay.  No  testimony  except  that 
of  the  grantees  was  given  showing  that  the  deed  was  ever 
seen  after  its  execution  by  any  one  until  after  the  grant- 
or's death,  thirteen  years  later,  when  the  deed  was  re- 
corded. The  grantor  was  unmarried,  and  the  grantees 
were  his  nephews,  and  the}' lived  with  hira  upon  the  land, 
which  they  all  worked  in  common.  The  land  was  assessed 
to  the  grantor  until  his  death,  and  the  tax  receipts  were 
found  among  his  papers.  After  the  execution  of  the 
deed  the  grantor  retained  possession  and  control  of  the 
land  as  before.  These  circumstances,  it  was  held,  re- 
butted the  presumption  of  delivery  arising  from  the  fact 
that  the  deed  was  in  the  possession  of  the  grantees.^ 

§  295.  Parol  evidence  admissible  to  rebut  presump- 
tion arising-  from  possession  of  deed. — It  may  be  shown 
by  parol  evidence  that  a  deed  in  the  possession  of  the 
grantee  was  not  delivered.  The  principle  that  parol  evi- 
dence is  not  admissible  to  contradict  a  deed  has  no  appli- 
cation to  a  case  of  this  kind.^     There  is  a  distinction  to 

'  Branson  v.  Caruthers,  49  Cal.  374. 

»  Stewart  r.  Stewart,  50  Wis.  445. 

*  This  section  was  cited  as  authority  in  Black  v.  Sharkey,  104  Cal. 
279;  Adams  v.  Frye,  3  Met.  103;  Black  v.  Shreve,  13  N.J.  Eq.  457; 
Wolverton  v.  Collins,  34  Iowa,  238;  Johnson  v.  Baker,  4  Barn  &  Aid. 
440;  Den  v.  Farlee,  1  N.  J.  279:  Littler.  Gibson,  39  N.  H.  505;  Williams 
V.  Sullivan,  10  Kich.  Eq.  217  j  Morris  v.  Henderson,  37  Miss.  501 ;  Black 
V.  Sliarkey,  104  Cal.  279.  See  Goodlett  v.  Kelly,  74  Ala.  213.  In 
Roberts  v.  Jackson,  1  Wend.  478,  485,  it  is  said:  "The  second  ground  of 
defense  rests  on  the  deed  from  Webb.  In  relation  to  this  point,  the  jury 
have  found  that  the  deed  from  Webb  to  the  defendant  was  never  de- 
livered; and  this  verdict  is  fully  warranted  by  the  evidence.  Tlie  only 
question  here  is,  whether  parol  evidence  could  be  n^ceived  to  show  the 
nondelivery.  It  is  always  comieteiit  to  show  that  the  deed  was  de- 
livered as  au  escrow,  or  that  the  grantee  obtained  possession  of  it  by 
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be  drawn  between  a  case  where  evidence  is  offered  for 
the  purpose  of  showing  that  a  deed  was  not  to  be  delivered 
until  the  performance  of  some  condition  precedent,  and 
a  case  where  it  was  actually  delivered  with  an  agreement 
that  the  condition  was  to  be  performed.  In  the  former 
case  the  object  of  introducing  such  testimony  is  to  show 
that  the  instrument  was  never  legally  delivered,  and  that, 
consequently,  it  never  possessed  any  validity.  In  the 
latter,  the  effect  of  the  evidence  would  be  to  contradict  a 
written  instrument,  which  is  absolute  upon  its  face,  by 
showing  in  opposition  to  its  terms  that  it  was  conditional 
and  not  absolute/ 

§  296.  Inferring-  delivery  from  execution  of  deed  in 
presence  of  witnesses. — It  is  said  that  the  fact  that  a  deed 
was  sealed  in  the  presence  of  witnesses  is  evidence  from 
which  the  inference  of  a  delivery  may  be  drawn.  "When 
an  instrument  of  conveyance  is  sealed  and  delivered,  with 
the  intention  on  the  part  of  the  grantor  that  it  should 
operate  immediately,  and  there  is  nothing  to  qualify  the 
delivery  but  keeping  the  deed  in  the  hands  of  the  grantor, 
it  is  a  valid  and  effectual  deed,  in  law  and  equity,  and 
execution  of  the  deed  in  the  presence  of  an  attesting  wit- 
ness is  sufficient  evidence  from  which  to  infer  delivery."^ 

fraud  or  in  an  unwarrantable  manner.  This  must,  of  necessity,  be 
shown  by  parol,  and  tliis  species  of  evidence  has  never  been  considered 
as  coming  within  the  rule  which  rejects  parol  proof  when  offered  to  con- 
tradict a  deed." 

1  Black  V.  Lamb,  12  N.  J.  Eq.  116.  And  see  Ford  v.  James,  2  Abb. 
N.  Y.  App.  162. 

*  Moore  v.  Hazelton,  9  Allen,  102,  106,  per  Gray,  J.  This  case  was 
cited  in  Howe  v.  Howe,  99  Mass.  98,  where  Hoar,  J.,  says:  "  We  are  of* 
opinion  that  there  was  some  evidence  of  the  delivery  of  the  mortgage. 
Its  weight  or  sufficiency  is  not  open  for  consideration  under  this  bill  of 
exceptions.  Execution  of  a  deed  in  the  presence  of  an  attesting  witnesa 
is  evidence  from  which  to  infer  a  delivery:  Moore  v.  Hazelton,  9  Allen, 
102,  and  cases  there  cited.  The  authorities  on  which  the  petitioner  re- 
lies are  those  in  which  the  sufficiency  of  the  evidence  to  establish  the 
legal  delivery  of  an  instrument  has  been  in  question.  Here  the  execu- 
tion of  the  mortgage  was  not  a  necessary  fact  to  be  proved  in  the  case. 
It  came  in  merely  incidentally,  as  one  of  the  circumstances  attending 
the  principal  transaction;  and  though  the  evidence  was  very  slight,  the 
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Evidence,  however,  of  this  character  alone  must  be  weak 
and  unsatisfactory.  All  that  can  be  claimed  for  it,  per- 
haps, is  that  it  shows  an  intention  on  tlie  part  of  the 
grantor  to  execute  an  operative  conveyance.  When,  how- 
ever, the  intention  of  the  grantor  appears  to  have  been 
to  retain  the  deed,  subject  to  his  control,  this  evidence 
can  avail  but  little.  Delivery  is  included  in  the  execution 
of  a  deed,  and  where  the  execution  of  a  deed  is  duly 
proved,  and  during  the  trial  it  is  read  in  evidence,  with- 
out objection,  the  point  cannot  be  raised  at  the  close  of 
the  case  that  the  plaintiff  has  not  shown  a  delivery.^  But 
while  an  inference  may  be  drawn  from  slight  evidence 
that  a  deed  was  delivered,  no  legal  presumption  exists  that 
a  deed  is  delivered  because  it  is  signed  and  acknowledged.^ 

court  could  not  be  required  to  rule  that  there  was  none" :  See,  also, 
Fletcher  v.  Fletcher,  4  Hare,  79,  80;  Doe  v.  Knight,  4  Barn.  &  C.  671; 
s.  c.  8  Dowl.  &  R.  348 ;  Hope  v.  Harman,  16  Q.  B.  751 ;  Bunn  v.  Winthrop, 
1  Johns.  Ch.  329;  Scrugham  ?;.  Wood,  15  Wend.  545;  30  Am.  Dec.  75; 
Jeffries  v.  Alexander,  8  H.  L.  Cas.  594;  Rushin  v.  Shields,  11  Ga.  636; 

56  Am,  Dec.  436;  Hall  v.  Palmer,  3  Hare,  532;  Burton  v.  Boyd,  7  Kan. 
17;  Stone  v.  French,  37  Kan.  145;  1  Am.  St.  Rep.  237;  Nay  v.  Mograin, 
24  Kan.  75;  Parrott  v.  Avery,  159  Mass.  594;  38  Am.  St.  Rep.  465;  Diehl 
V.  Emig,  65  Pa.  St.  320;  Hdl  v.  McNichol,  80  Me.  209;  Davis  v.  Williams, 

57  Miss.  843 ;  Stewart  v.  Reddit,  3  Md.  67 ;  Kille  v.  Ege,  79  Pa.  St.  15 ; 
Ensworth  v.  King,  50  Mo.  477;  Linton  v.  Brown,  20  Fed.  Rep.  455;  Lyon 
V.  Mcllodine,  24  Iowa,  9;  Phelps  v.  Phelps,  17  Md.  120;  Himes  v. 
Keighblinglier,  14  111.  469;  Leppoc  v.  National  Union  Bank,  32  Md.  ];-;6; 
Hutchins  v.  Dixon,  11  Md.  29.  And  see  Alexander  v.  De  Kermel,  81  Ky. 
345. 

^  Van  Rensselaer  v.  Secor,  32  Barb.  469. 

»  Boyd  V.  Slayback,  63  Cal.  493.  In  Fisher  v.  Hall,  41  N.  Y.  416,  421,  the 
court,  per  Daniels,  J.,  said  :  "It  is  not  necessary  that  the  grantee,  or  his 
agent  or  servant,  should  be  present  at  the  execution,  in  order  to  have 
such  a  delivery  of  the  instrument  made  as  will  give  it  operation,  valid- 
ity, and  effect.  But  it  is  necessary  tiiat  it  should  be  placed  within  the 
power  of  some  other  person  for  the  grantee's  use,  or  that  the  grantor 
shall  unequivocally  indicate  it  to  be  his  intention  that  the  instrument 
shall  take  effect  as  a  conveyance  of  the  property,  in  order  to  have  it  pro- 
duce that  effect.  The  mere  subscribing  and  sealing,  accompanied  with 
the  ordinary  attestation  of  those  acts  by  the  witnesses,  which  is  all  there 
is  any  reason  for  supposing  was  done  in  the  present  instance,  folk)Wod 
by  the  grantor  keeping  the  deed  in  his  own  custody,  and  his  continued 
possession  of  the  premises,  are  not  sullicient  to  constitute  a  legal  deliv- 
ery of  a  sealed  instrument.  Several  old  authorities  in  equity  were  cited 
Upon  the  argument  for  the  purpose  of  sliawing  the  rule  to  be  different 
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§   297.     Inference    of    acceptance    from    relationship 
between  person  receiving-  the  deed    and  the  grantee. — 

Where  the  grantee  has  not  actually  received  the  deed,  his 
acceptance  may  in  some  cases  be  implied  from  the  re- 
lationship existing  between  him  and  the  person  to  whom 
it  is  actually  delivered.  This  principle  is,  perhaps,  most 
frequently  applied  in  cases  where  the  grantees  are  minors 
and  the  deeds  are  delivered  to  their  parents.  Thus,  a 
grantor  made  and  executed  a  deed  in  favor  of  his  grand- 
daughter, who  at  the  time  was  a  minor.  The  deed  was 
given  to  her  father  to  be  held  by  him  for  her  until  she 
should  arrive  at  sufficient  discretion  to  take  care  of  it, 
and  it  was  held  that  the  delivery  of  the  deed  to  her  father 
was  for  her  use  and  benefit,  and  her  acceptance  would  be 
presumed.'  In  a  case  in  Alabama,  it  appeared  in  the 
testimony  of  the  subscribing  witnesses  to  a  deed  that  im- 
mediately after  the  execution  the  grantor  placed  it  in  the 
hands  of  the  mother  of  the  grantees,  who  were  infants, 
telling  her  to  keep  it.  The  court  held  that  this  testimony 
was  at  least  sufficient  to  permit  the  deed  to  go  to  the  jury, 
and  that  the  question  of  whether  the  intention  of  the 
grantor  was  that  it  should  or  should  not  be  considered  as 
delivered,  was  one  of  fact  for  the  jury  to  determine.^ 

from  this  statement  of  it.  And  it  must  be  confessed  that  they  appeared 
to  maintain  that  result ;  but  tliey  are  evidently  so  directly  opposite  to 
the  entire  current  of  modern  authority,  both  in  the  courts  ot  this  and 
of  the  other  states,  as  well  as  of  the  United  States,  as  to  require  them 
to  be  repudiated  by  this  court.  A  rule  of  law  by  which  a  voluntary  deed 
executed  by  the  jrrantor,  afterward  retained  by  him  during  his  life,  in 
his  own  exclusive  possession  and  control,  never  during  that  time  made 
known  to  the  grantee,  and  never  delivered  to  any  one  for  him,  or  declared 
by  the  grantor  to  be  intended  as  a  present  operative  conveyance,  could 
be  permitted  to  take  effect  as  a  transmission  of  the  title,  is  so  inconsist- 
ent with  every  substantial  right  of  property,  as  to  deserve  no  toleration 
wliatever  from  any  intelligent  court  either  of  law  or  equity."  See,  also, 
Bryant  v.  Bryant,  42  N.  Y.  11;  Weei  v.  Hewlett,  12  N.  Y.  Sup.  606; 
Fain  v.  Smith,  14  Or.  82;  58  Am.  Rep.  281;  Mci'adgen  v.  Eesensmidt, 
10  Humph.  567;  Hutchinson  v.  Rust,  2  Gratt.  394;  Union  Mat.  Life  Ins. 
Co.  w.  Campbell,  95  111.  267;  35  Am.  Rep.  166;  Davis  v.  Williams,  57 
Miss.  843;  Turner  r.  Carpenter,  83  Mo.  333;  Wiggins  v.  Lusk,  12  111.  132. 
But  see  Carver  v.  Carver,  97  Ind.  497. 

^  Bryan  v.  Wash.  2  Gil  in.  557. 

*  Gregory  v.  Walker,  38  Ala.  2-3.     See,   also,  Souverbye  v.  Arden,   1 
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§  297  a.  Estoppel  of  grantor. — A  grantor  may  bo 
estopped  from  asserting  that  a  deed  unrecorded  was  de- 
livered to  him,  so  as  to  limit  his  title,  when  he  has  con- 
veyed a  title  free  from  restrictions.  Thus,  where  a 
grantor  executed  a  deed  conveying  all  the  right,  title,  and 
interest  that  he  had  inherited  from  his  father  in  the  land 
conveyed,  and  declared  to  the  grantee,  at  the  time  of  the 
execution  of  the  deed,  that  a  prior  deed  from  his  father 
to  him  which  had  not  been  recorded,  and  wliich  con- 
tained restrictions  on  the  right  of  alienation  had  never 
been  delivered  nor  accepted,  he  is  estopped  from  denying 
that  his  deed  passed  the  estate  which  he  would  have 
acquired  in  the  absence  of  a  deed  from  his  father  tohim.^ 

§  2J)8.  Delivery  to  several  grantees. — It  would  seem 
to  be  sufficient  that  when  the  grantor  has  parted  with  all 
control  over  the  deed,  that  a  delivery  has  been  made  to 
all  the  parties  named  as  grantees,  unless  he  makes  some 
declaration,  or  performs  some  act  evincing  a  different 
intention.  But  it  has  been  held  that  if  there  be  two  or 
more  grantees,  and  the  grantor  delivers  the  deed  to  one 
of  them  only,  and  says  nothing  concerning  the  others, 
the  deed  is  void  as  to  them? 

Johns.  Ch.  456;  Morrison  r.  Kelly,  22111.612;  74  Am.  Dec.  169;  Jaques 
V.  Methodist  Church,  17  Johns.  577;  8  Am.  Dec.  447;  Cloud  v.  Calhoun, 
10  Rich  Eq.  358,  362. 

1  Tyler  v.  Hall,  106  Mo.  313 ;  27  Am.  St.  Rep.  337. 

•  Hannah  v.  Swarner,  8  Watts,  9;  34  Am.  Dec.  442.  Gibson,  C.  J., 
deliverinc;  the  opinion  of  the  court,  said:  "It  is  said  in  Viner's  Abridg- 
ment, Faits  I.,  7,  '  if  a  man  make  an  obligation  to  two,  and  deliver  to 
one  of  tliem  only,  and  say  nothing  of  the  other  on  the  livery,  the  deed 
is  void  as  to  him,'  for  which  he  cites  the  Year  Book,  3  H.  6,  19.  So  in 
Jiungate's  case,  5  Rep.  103,  an  action  was  not  maintained  on  a  bond  to 
perform  an  award,  if  made  and  delivered  to  the  defendants  by  such  a 
day,  on  proof  that  it  was  delivered  to  one  of  the  grantees;  for  the  jury 
explicitly  say  that  they  are  ignorant  whetlier  the  delivery  to  him  was 
assented  toby  the  others.  .In  the  Bank  of  Washington!  v.  Smith,  5  Serg. 
&R.  318,  the  assent  of  an  absent  grantee  was  presumed;  but  there  was 
an  actual  delivery  to  a  third  person,  and  to  the  grantee's  present  use,  a 
circumstance  which  is  wanting  here,  and  which  is  a  distinguisliing  one, 
perhaps,  in  all  the  cases.  In  Tuw  v.  Bury,  2  Dyer,  167  h,  A  delivered 
his  bond  to  the  obligee  as  his  deed ;  the  obligee  refused  to  receive  it, 
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§  209.  Comments. — It  may  well  be  doubted  that  the 
case  cited  in  the  preceding  section  contains  a  proper 
statement  of  the  correct  rule.  In  the  case  in  which  this 
conclusion  was  reached,  the  jury  found  simply  that  a 
deed  was  made,  but  failed  to  declare  whether  there  had 
been  a  delivery  or  not.  If  they  had  declared  under  these 
circumstances  that  a  delivery  was  made  to  all  the  grantees, 
we  do  not  see  how  their  finding  could  be  successfully 
assailed.  It  certainly  must  have  been  the  intention  of 
the  grantor  to  execute  a  valid  instrument  transferring 
his  title.  In  parting  with  all  control  over  the  deed  and 
delivering  it  to  one  of  the  grantees,  it  would,  in  our  judg- 
ment, seem  fair  to   infer  that  by  that  act  he  intended  to 

whereupon  B  left  it  j  but  the  obligee  afterward  sued  and  recovered  on 
it,  because,  by  the  first  delivery,  it  was  A's  deed  without  delivery  over, 
though,  had  it  been  given  to  be  delivered  over  on  the  performance  of  a 
condition,  it  would  have  been  otherwise.     But  if  the  writing  be  given  to 
a  stranger  without  any  intimation  or  declaration  of  intention,  it  remains 
inoperative;  'for  the  bare  act  of  delivery  to  him  without  words  worketh 
nothing' :  Co.  Litt.  3G  a.    The  rule  to  be  extracted  from  all  this  is,  that 
a  delivery  to  a  third  person  for  the  present  use  of  the  grantee,  makes 
the  instrument  a  present  deed ;  but  that  a  delivery  to  his  use  when  he 
shall  perform  a  condition,  makes  not  a  present  deed,  and  the  grant  may 
be  frustrated  by  his  refusal  to  perform  it ;  and  that  a  bare  delivery  to  a 
stranger,  without  words  of  direction  to  deliver  over  to  the  grantee,  either 
absolutely  or  conditionally,  is  merely  void.     Now,  the  most  favorable 
construction  that  can  be  made  for  the  defendant  is  to  say  that  for  the 
purpose  of  receiving  a  deed,  each  of  the  grantees  must  be  considered  aa 
standing  in  the  relation  of  a  stranger  to  the  rest,  else  a  delivery  to  the 
one,  without  direction  to  deliver  it  to  the  others,  would  perfect  the  deed 
as  to  all,  which  we  have  seen  is  not  so;  and  here  it  is  not  found  that 
there  was  any  direction  to  the  grantee  who  received  the  deed,  it  being 
nakedly  affirmed  that  it  was  delivered  to  him  and  kept  in  his  possession. 
Had  it  been  given  to  him  for  delivery  to  the  others  also,  it  would  have 
presently  vested  the  estate  in  them  without  their  consent;  insomuch 
that  they  could  not,  on  the  principle  of  Butler  and  Baker's  case,  3  Rep. 
25,  have  divested  it  by  a  subsequent  expression  of  oral  dissent.     But  no 
such  fact  is  found;  and  we  are  unable  to  pronounce,  on  the  premises, 
that  there  was  a  delivery  in   law.     The   dilficulty  is  to  say  whether 
enough  is  found  to  enable  us  to  give  jmlgment  for  any  one.     The  jury 
have  set  forth  an  instrument  in  the  form  of  a  deed,  and  it  was  their 
business  to  find  a  delivery  in  fact,  or  circumstances  constituting  a  deliv- 
ery in  law,  or  to  find  that  it  was  not  delivered  at  all,"     The  court, 
therefore,  held  that  the  case  was  insufficiently  found,  and  remitted  it  to 
another  jury  to  find  whether  there  was  or  not  an  actual  delivery. 
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divest  himself  of  the  title,  and  to  convey  it  to  the  grantees. 
If  lie  had,  however,  declared  that  the  delivery  to  one  was 
not  to  inure  to  the  benefit  of  the  others,  of  course  there 
would  be  no  delivery  to  them.  But  in  the  absence  of 
any  such  declarations  or  circumstances  showing  that  to 
be  his  intention,  we  think  that  a  delivery  to  one  would 
be  a  delivery  to  all.  Thus,  it  is  held  that  where  the 
grantee  has  only  a  qualified  estate,  which  is  defeasible  on 
the  occurrence  of  an  event  when  the  estate  is  to  pass  to 
others,  a  delivery  of  the  deed  to  the  first  grantee  is  suffi- 
cient for  all  purposes.^ 

§  300.  Deed  once  executed  and  delivered  cannot  be 
revoked. — When  a  deed  has  been  properly  executed  and 
delivered,  it  operates  as  a  transfer  of  title.  Its  redelivery 
to  the  grantor  or  its  cancellation  cannot  operate  as  a 
retransfer  of  the  title  so  conveyed.  Where  it  has  once 
become  effective,  it  cannot  be  defeated  by  any  act  occur- 
ring afterward,  unless  it  be  by  force  of  some  condition 
contained  in  the  deed  itself.^     The  redelivery  of  a  deed  is 

»  Folk  V.  Varn,  9  Ricli.  Eq.  303;  Phelps  v.  Phelps,  17  Md.  120.  A 
delivery  to  one  of  two  grantees  intending  to  hold  as  tenants  in  common 
is  a  delivery  to  both:  Minor  v.  Powers  i,Tex.  Civ.  App.),  24  S.  W.  Rep. 
710;  Eshleman  v.  Henrietta  Vineyard  Co.,  102  Cal.  199;  Powers  v.  Minor, 
87  Tex.  83. 

*  Rogers  v.  Roiiers,  53  Wis.  36;  40  Am.  Rep.  756;  Connelly  v.  Doe,  8 
Blackf.  320;  Taliaferro  v.  Rolton,  34  Ark.  503;  Snodgrass  v.  Rickett,  13 
Cal.  359;  Jeffers  v.  Philo,  35  Ohio  St.  173;  Kearsing  v.  Killan,  18  Cal. 
491;  Brady  v.  Huff,  75  Ala.  80;  Bowman  v.  Cud  worth,  31  Cal.  148;  Killy 
V.  Wilson,  33  Cal.  691;  Lawton  v.  Gordon,  34  Cal.  36;  91  Am.  Dec.  670; 
Cal.  Civil  Code,  §1058;  Souverbye  r.  Ardon,  1  Johns.  Ch.  240;  Parker  ?■. 
Kane,  4  Wis.  1 ;  65  Am.  Dec.  283 ;  Warren  v.  Tobey,  32  Mich.  45 ;  Soraera 
V.  Pnmphrey,  24  Ind.  240;  Reavis  v.  Reavis,  50  Ala.  60;  Duncan  v.  Wick- 
liffe,  5  111.  (4  Scam.)  452;  Graysons  v.  Richards,  10  Leigh,  57;  Morgan  r. 
Elam,  4  Yerg.  375;  Tibeau  v.  Tibeau,  19  Mo.  78;  59  Am.  Dec.  329;  Shel- 
ton's  case,  Cro.  Eliz.  7;  Potter  v.  Adams,  125  Mo.  118;  46  Am.  St.  Rep. 
478;  Waters  v.  Wagley,  53  Ark.  509;  22  Am.  St.  Rep.  232;  National 
Union  Building  Ass.  v.  Brewer,  41  111.  App.  223;  Miller  v.  Church,  112 
N.  0.  626;  17  S.  C.  437;  Martin  v.  Martin  (Ky.),  20  111.  375;  Shovers 
V.  Warwick,  152  111.  355;  Edwards  r.  Dickenson,  102  N.  C.  519;  Turner 
V.  Warren,  160  Pa.  St.  336;  Howard  -.  Huffman,  3  Head,  5'  2;  7-.  Am. 
Dec.  783;  Cranmer  v.  Porter,  41  Cal.  462;  Btr<y  v.  Kinnaird  (Ky.),  20 
S.  W.  Rep.  511;  Seibel  v.  Rapp,  85  Va.  28;  6  S.  E.  Rep.  47S;  HoUiugs- 
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not  only  ineffectual  to  retransfer  the  title,  but  also  to  re- 
vive a  debt  for  the  extinguishment  of  which  the  deed  was 
given.^  "The  decided  weight  of  authority  is  that  the  sur- 
render of  a  deed,  though  not  registered,  will  not  operate 
to  revest  the  grantor  with  the  title."*  The  fact  that  both 
grantor  and  grantee  suppose  that  a  deed  will  not  take  ef- 
fect until  recorded,  and  might  be  revoked  at  any  time 
before  that  is  accomplished,  does  not  alter  its  legal  char- 
acter as  a  conveyance  where  it  has  been  delivered  to  the 
grantee.^  Nor  will  a  contemporaneous  parol  agreement 
between  parties  who  have  reciprocally  executed  and  deliv- 

worth  V.  Walker,  93  Ala.  543;  13  So.  Rep.  6;  Ginjon  v.  Davis,  36  Ala. 
589;  Bailey  V.  Campbell,  82  Ala.  342;  King  v.  Orocheron,  14  Ala.  822 
Smith  V.  Cockrell,  66  Ala.  64;  Lapowski  v.  Smith,  1  Tex.  Civ.  App.  391 

20  S.  W.  Rep.  957;  Hyne  v.  Osborn,  62  Mich.  235;  28  N.  W.  Rep.  821 
Campbell  v.  Jones,  52  Ark.  493;  12  S.  W.  Rep.  1016;  Str  iwn  v.  Norris, 

21  Ark.  80;  Furguson  v.  Bond,  39  W.  Va.  561 ;  20  S.  E.  Rep.  591;  Doug- 
las V.  "West,  140  111.  455;  Walton  v.  Burton,  107  111.  54 :  Botsford  v.  More- 
house, 4  Conn.  550;  Burton  v.  Wells,  30  Miss.  688;  Connor  w.  Tippett,  57 
Miss.  594;  McAllister  v.  Mitchner,  68  Miss.  672;  Partee  v.  Mathews,  53 
Miss,  140;  Kelly  v.  Wagner,  61  Miss.  299;  Jordan  v.  Pollock,  14  Ga.  145 
Dukes  V.  Spangler,  35  Ohio  St.  119;  Jeffers  v.  Philo,  35  Ohio  St.  173 
Thomas  v.  Groesbeck,  40  Tex.  530;  Henderson  v.  Hodgen,  67  111.  179 
Albright  v.  Albright,  70  Wis.  528;  36  N.  W.  Rep.  254;  Rogers  v.  Rogers, 
53  Wis.  36;  40  Am.  Rep.  756;  Feely  v.  Hoover,  130  Pa.  St.  107;  Blewett 
V.  Front  Street  Cable  Ry.  Co.,  49  Fed.  Rep.  126;  Vaughan  v.  Moore,  89 
Va.  525;  37  Am.  St.  Rep.  888;  Albert  v.  Burbank,  25  N.  J.  Eq.  404; 
Ray  V.  Wilcoxson,  107  !N.  0.  514;  Edwards  v.  Dickinson,  102  N.  O.  519. 
And  see  Byron  v.  Bradshaw,  23  Cal.  528;  Rootes  v.  Holliday,  6  Munf. 
251;  Mallory  v.  Stodder,  6  Ala.  801;  Wallace  v.  Bardell,  97  N.  Y.  13. 

1  Starr  v.  Starr,  1  Ohio,  321. 

*  Strawn  v.  N  )rris,  21  Ark.  80,  82,  and  cases  cited.  Where  a  deed  is 
made  on  condition  that  the  grantee  shall  support  the  grantor  during  his 
lifetime,  and  he  has  performed  the  condition  for  several  years  before 
surrendering  the  deed,  the  deed  will  not  be  canceled  at  the  suit  of  a  sec- 
ond grantee  to  whom  a  similar  deed  had  been  made  under  the  belief  that 
the  surrender  retransferred  the  title  to  the  grantor,  but  the  second  gran- 
tee will  have  a  lien  on  the  land  for  what  he  has  expended  in  performing 
t  6  condition:  Martin  w.  Martin  (Ky.),  20  S.W.  Rep.  375.  Where  a  father 
had  conveyed  land  to  his  daughter,  a  married  woman,  who  retained  the 
deed  for  a  year  without  recording  it,  and  prior  to  her  death  returned  it 
to  her  father,  iiiStructing  him  to  destroy  it,  which  he  did,  it  was  held 
that  as  she  possessed  the  title  she  could  convey  it  only  by  deed:  Miller 
V.  Church,  112  N.  C.  626;  17  S.  E.  Rep.  437. 

«  HinchUff  v.  liinman,  18  Wis.  130. 
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ered  deeds,  that  they  shall  not  be  probated  for  regi.stry 
until  one  of  the  parties  shall  perfect  the  title  to  the  land 
conveyed  by  him,  prevent  the  vesting  of  the  titles  in  ac- 
cordance with  the  terms  of  the  deeds.  In  such  a  case  it 
is  immaterial  that  the  parties  did  or  did  not  understand 
vvliether  this  would  be  the  legal  result  of  their  acts.'  The 
title  remains  in  the  grantee  when  it  has  once  become 
vested  in  him,  notwithstanding  the  destruction  of  the 
deed  or  its  return  to  the  grantor,  and  although  the  latter 
has,  through  the  direction  of  the  grantee  again  executed 
a  deed  to  another.'^ 

§  301.  Illustrations  of  the  foregroing  rule. — A  grantee 
went  into  possession  of  a  piece  of  land  under  an  absolute 
deed,  and  paid  about  half  of  the  purchase  price.  Find- 
ing himself,  however,  unable  to  pay  the  residue,  he  sent 
back  the  deed,  which  had  not  been  recorded,  to  the  grantor, 

1  Walker  y.  Renfro,  26  Tex.  142.     Wheeler,  C.  J.,  delivering  the  opin- 
ion of  the  court,  says:  "Tlie  deeds  of  the  6th  of  Jauuary,  1853,  were 
executed  and  delivered  to  the  parties  respectively.    The  effect  undoubt- 
edly was  to  vest  the  title  in  accordance  with  the  terms  of  the  d-eds. 
That  effect,  it  is  conceived,  could  not  be  obviated  by  the  parol  contem- 
poraneous agreement  that  they  should  not  be  probated  for  registry  until 
Renfro  should  perfect  the  title  to  the  Sigler  labor.     The  parties  may  not 
have  been  aware  that  such  was  the  effect  of  the  delivery.    How  that 
wa    we  are  not  certainly  informed ;  but,  however  it  may  have  been, 
their  not  understanding  its  effect  could  not  change  the  legal  consequence 
of  the  act.     Where  a  deed  has  thus  been  delivered  to  the  grantee,  it  is 
qutstionable  whether  in  the  absence  of  fraud  parol  evidence  can  be  heard 
to  prove  that  it  was  not  to  take  effect  according  to  its  import.     It  may 
be  shown  that  a  deed  was  never  duly  delivered,  or  was  delivered  as  an 
escrow;  or  that  the  grantee  obtained  it  fraudulently,  or  in  an  improper 
manner,  etc.     This  species  of  evidence  has  not  been  considered  as  com- 
ing within  the  rule  which  rejects  parol  proof  when  offered  to  contradict 
a  deed:  Roberts  v.  Jackson,  1  Wend.  484.     But  here  the  deed  was  not 
delivered  to  a  third  person  as  an  escrow;  it  is  not  pretended  that  it  was 
duly  delivered  and  accepted   by  the  grantee  completely  and  regularly 
execued.     In  Ward  v.  Lewis,  4  Pick.  518,  520,  it  was  held  that  where  a 
deed,  with  the  evidence  of  complete  and  unqualified  execution  on  its 
face,  has  been  signed,  sealed,  and  delivered  to  the  party,  parol  evidence 
of  an  agreement  or  understanding  that  it  should  not  take  effect  until  a 
certain  event,  is  inadmissible  as  going  to  vary  the  terms  of  the  deed, 
and  make  that  conditional  which  appeared  to  be  absolute." 
'  Cunningham  v.  Williams,  42  Ark.  170. 
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to  be  canceled.  He  and  the  grantor  went  again  into  pos- 
session,  giving  up  the  notes  for  tlie  residue  of  the  pur- 
chase money.  A  creditor  of  the  grantee  then  levied  an 
execution  upon  the  land  as  the  property  of  the  grantee, 
and  brought  an  action  of  ejectment  against  the  grantor 
for  it.  The  court  held  that  inasmuch  as  the  title  did  not 
revest  in  the  grantor  by  the  return  and  cancellation  of 
the  deed,  the  creditor  was  entitled  to  recover.^  In  another 
case,  a  grantee  being  seised  and  possessed  of  land  under 
an  unrecorded  deed,  contracted  to  sell  the  land  to  a  third 
person,  and  for  that  purpose  destroyed  the  deed  in  his 
possession  from  the  grantor,  who  at  the  grantee's  request 
made  a  new  conveyance  to  such  purchaser.  All  the  parties 
at  the  time  supposed  this  was  a  proper  mode  of  convey- 
ing the  title,  but  it  was  held  that  although  the  deed  to 
such  purchaser  was  recorded,  the  title  still  remained  in 
the  original  grantee.^  A  executed  a  deed  containing 
covenants  of  warranty  and  seisin  to  B,  and  the  latter 
without  entering  into  possession  or  recording  his  deed, 
mortgaged  the  land  to  C,  who  immediately  placed  his 
conveyance  on  record.  Afterward  B  delivered  up  his 
unrecorded  deed  to  A,  and  received  back  the  notes  which 
he  had  given  for  the  purchase  money.  A  deed  was  after- 
ward executed  to  D,  containing  the  usual  covenant  of  seisin, 
and  it  was  held  that  this  covenant  was  broken  at  the  time 
the  deed  was  executed.^ 

1  Botsford  V.  Morehouse,  4  Conn.  550. 

2  Raynor  v.  Wilson,  6  Hill,  469. 

»  Gilbert  v.  Bulkley,  5  Conn.  262;  13  Am.  Dec.  57.  Hosmer,  C.  J., 
apeaking  for  the  court  says:  "The  plaintiff's  action  is  founded  on  the 
covenant  of  seisin,  in  which  the  defendant  stipulated  that  he  and  his 
wife  Clara,  at  the  execution  of  the  deed,  were  well  seised  of  the  prem- 
ises. Were  they  well  seised?  Most  unquestionably  they  were  not. 
They  had  several  months  before  executed  a  deed  of  the  land,  with  cove- 
nants of  seisin  and  warranty,  to  one  Dunscombe;  and  by  this  act  de- 
prived themselves  of  the  seisin  of  the  premises,  so  that  their  covenant 
was  untrue,  and  broken  instantaneously  as  soon  as  it  was  made.  Whether 
the  plaintiff,  by  the  omission  of  Dunscombe  to  record  his  deed,  and  by 
procuring  his  own  to  be  recorded,  had  acquired  a  title  as  against  Duns- 
combe, is  a  very  irrelevant  question.  If,  by  facts  subse'juent  to  the  de- 
livery of  his  deed  he  had,  the  position  would  not  be  the  less  true,  that 
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§  301a.  Trustee  of  resulting^  trust. — Where  a  grantor, 
who  is  tlie  trustee  of  a  resulting  trust,  conveys  the  land  by  a 
deed  which  is  not  recorded,  but  is  subsequently  delivered 
back  and  then  destroyed  with  the  consent  of  the  grantee,  the 
legal  title  having  become  vested  in  the  grantee,  does  not 
return  to  the  trustee  by  the  subsequent  destruction  of  the 
conveyance.  The  grantee  may  maintain  an  action  to 
quiet  his  title  to  the  land  so  conveyed.' 

§  301  b.  Erasure  of  grantor's  name. — The  erasure 
of  the  grantor's  signature  after  the  death  of  the  grantee 
will  not  destroy  the  effect  of  the  deed.  A  case  that  well 
illustrates  the  rule  that  where  a  deed  has  been  once  de- 
livered, its  cancellation  will  not  revest  the  title,  is  where 
an  owner  of  land,  prior  to  his  marriage,  executed  a  deed 
to  his  intended  wife,  and  also  prepared  a  blank  will  to  be 
executed  by  her,  after  their  marriage,  devising  the  land 
described  in  the  deed  to  him,  the  deed  being  acknowledged 
by  the  grantor  and  handed  by  him  to  the  husband  of  the 
sister  of  his  intended  wife,  who  delivered  it  to  the  grantee. 

the  defendant  and  wife  were  not  seised  at  the  execution  of  the  deed  to 
the  plaintiff.  The  plaintiff  had  right  to  the  full  benefit  of  his  covenant, 
and  is  not  obliged  to  enter  into  a  legal  controversy  with  Dunscombe  or 
Dayton,  in  which  he  may  be  foiled  by  proof  that,  at  the  date  of  his  deed, 
he  knew  of  the  deed  to  Dunscombe.  The  surrender  of  the  deed  to  the 
defendant  is  likewise  a  perfectly  immaterial  fact.  If  by  this  act  the  de- 
fendant had  acquired  title,  it  would  have  no  bearing  on  the  above  ques- 
tion in  this  case,  which,  let  it  be  remembered,  is  merely  this,  whether 
the  defendant  and  wife,  at  the  execution  of  his  deed  to  the  plaintiff,  were 
well  seised.  But  no  title  was  thus  acquired.  The  legal  evidence  of  title 
was  given  up,  but  the  title  in  Dunscombe  remained.  Land  once  con- 
veyed cannot  be  retransferred  by  a  destruction  of  the  conveyance ;  but 
a  deed  executed  with  all  legal  solemnities,  is  as  requisite  for  this  pur- 
pose, as  if  tlie  evidence  had  not  been  destroyed :  Botsford  v.  Morehouse 
etal.,  4  Conn.  550;  Coe  et  al.  v.  Turner  et  ux.,  5  Conn.  86.  The  verbal 
agreement,  at  the  delivery  of  the  deed  to  Dunscombe,  was  null  and  of 
no  legal  effect."  And  see,  also,  Cravener  v.  Bowser,  4  Pa.  St.  259;  Holmes 
V.  Trout,  7  Peters,  171;  Lewis  v.  Payn,  8  Cowen,  71,  75;  18  Am.  Dec. 
427;  Jackson  v.  Gould,  7  Wend.  364,  366;  Chessman  v.  Whittemore,  23 
Pick.  231;  Roe  v.  Archbishop  of  York,  6  East,  86;  Bolton  v.  Bishop  of 
Carlisle,  2  Black.  H.  259;  Doe  v.  Bingham,  4  Barn.  &  Aid.  672;  Perrott 
V.  Perrott,  14  East,  422;  Harrison  v.  Owen,  1  Atk.  519. 
^  Weygant  v.  Bartlett,  102  Cal.  224. 
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The  grantor  and  grantee  afterward  were  married,  but, 
before  this  event,  the  deed  was  placed  in  the  grantor's 
safe,  where  it  remained  until  the  death  of  his  wife.  After 
his  wife's  death  the  grantor  took  the  deed  from  the  safe, 
the  wife's  brother  in  law  being  present  at  the  time,  who 
saw  that  the  signature  to  the  deed  was  unaltered.  The 
husband,  later,  took  out  letters  of  administration  on  the 
estate  of  his  deceased  wife,  and  placed  the  deed  with  other 
of  her  papers  in  the  hands  of  his  counsel,  with  whom 
they  remained  until  after  the  husband's  death.  It  was 
then  discovered  that  the  signature  to  the  deed  had  been 
erased.  The  court  held,  that  the  delivery  of  the  deed  to 
the  grantee  w^as  sufficiently  established  by  the  evidence, 
and  that  her  rights  could  not  be  defeated  by  the  fact  that 
the  deed  w^as  kept  in  the  husband's  safe,  but  that  the 
erasure  of  the  grantor's  signature,  after  delivery  of  the 
the  deed,  could  not  revest  title  in  the  husband,  nor  was 
the  wife's  legal  title  to  the  land  divested  by  her  failure  to 
make  a  will.^  If  a  deed,  properly  executed  and  delivered, 
is  intrusted  to  the  grantor  to  secure  the  signature  of  his 
wife,  and  she  destroys  it,  the  title  of  the  grantor  neverthe- 
less passes  to  the  grantee.^  Where  a  deed  is  complete  on 
its  face  it  cannot  be  shown  that  it  was  delivered  only  as 
an  escrow,  or  as  evidence  of  the  receipt  of  the  purchase 
money  .^ 

§  302.  A  different  doctrine  prevails  in  some  of  the 
States. — In  some  of  the  States,  particularly  those  of  New 
England,  while  recognition  seems  to  be  given  to  the  gen- 
eral rule  previously  stated,  yet  it  is  held  that  the  redeliv- 
ery of  an  unrecorded  deed  to  the  grantor  operates  to  revest 
in  him  the  title.*     It  was  held  in  an  early  case  in  Massa- 

1  Turner  v.  Warren,  160  Pa.  St.  336. 

«  Hyne  v.  Oaborn,  62  Mich.  235. 

»  Hargrave  v.  Melbourne,  86  Ala.  270. 

*  Farrar  v.  Farrar,  4  N.  H.  191;  17  Am.  Dec.  410;  Tomson  v.  "Ward,  1 
N.  H.  9;  Mussey  v.  Holt,  24  N.  H.  248;  55  Am.  Dec.  234;  Dodge  v.  Dodge, 
33  N.  H.  487;  Holbrook  v.  Tirrell,  9  Pick.  105;  Nason  v.  Grant,  21  Me. 
160;  Faulks  v.  Burns,  1  Green  Ch.  250;  Patterson  v.  Yeaton,  47  Me.  314 
And  see  Potter  v.  Adams,  125  Mo.  118;  4G  Am.  St.  Rep.  478. 
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cliusetts,  where  a  grantee,  in  possession  of  land  by  a  deed 
duly  executed  but  not  recorded,  contracts  to  sell  the  land 
to  a  third  person,  and  for  that  purpose  cancels  the  grant- 
or's deed,  and  the  latter,  at  the  grantee's  request,  makes  a 
new  conveyance  to  such  tliird  person,  he  takes  a  valid 
title,  notwithstanding  the  original  grantee  continues  in 
possession  of  the  land  jointly  with  him  after  the  execu- 
tion of  the  last  deed.*  In  a  later  case  in  the  same  State, 
while  it  was  conceded  that  the  mere  cancellation  of  a  deed 
by  the  grantee,  who  holds  under  it,  does  not  divest  his 
title  or  reconvey  it  to  the  grantor,  it  was,  ho\yever,  held 
that  if  A  conveys  land  to  B  by  a  deed,  which  is  not  re- 
corded, though  B  takes  possession  by  virtue  of  the  con- 
veyance, and  he  sells  the  land  to  C,  delivering  up  the  deed 
to  A,  and  having  it  canceled,  and  A  executes  a  new  deed 
to  C,  which  is  recorded,  the  title  of  C  will  prevail  over  a 
subsequent  execution  lien  of  a  creditor  of  B,  the  original 
grantee.^ 

§  303.  Ground  upon  whicb  tbese  decisions  are 
placed. — The  principle  upon  which  it  is  sought  to  sup- 
port these  decisions  referred  to  in  the  preceding  section 
is  that  briefly  stated  by  Richardson,  C.  J.,  in  an  early  case 
in  New  Hampshire:  "It  is  apprehended  that  in  these 
cases  the  canceling  of  the  deed  operates  like  a  reconvey- 
ance, but  that  it  is  not  in  fact  to  be  considered  as  such. 
Tlie  true  ground  on  which  these  decisions  are  to  be  sup- 
ported is,  that  the  grantee  having  voluntarily,  and  without 
any  misapprehension  or  mistake,  consented  to  the  de- 
struction of  the  deed  with  a  view  to  revest  the  title,  neither 
he  nor  any  other  person  claiming  by  a  title  subsequently 
derived  from  him  is  to  be  perjnitted  to  sliow  the  contents 
of  the  deeds  so  destro3''ed  by  parol  evidence.     So  that,  in 

'  Commonwealth  v.  Dudley,  10  Mass.  402.  This  decision,  however,  is 
criticised  in  a  note  appended  by  the  reporter. 

'■'  Holbrook  v.  Tirrell,  9  Tick.  105.  And  see  Marshall  v.  Fisk,  6  Mass. 
24;  4  Am.  Dec.  76;  Hall  v.  McDuff,  24  Me.  311;  Steel  c  Steel,  4  Allen, 
417;  Howe  v.  Wilder,  11  Gray,  267;  Lawrence  v.  Strattou,  6  Cush.  163; 
Speer  v.  Speer,  7  lud.  178;  63  Am.  Dec.  418. 
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fact,  there  being  no  competent   evidence  that  the  land 
ever  passed,  the  title  is  to  be  considered  as  having  always 
remained  in  the  grantor."^     It  will  be  seen  that  this  rule 
in  the  States  where  it  prevails  is  placed  upon  the  ground 
of  estoppel,  and  this  is  more  fully  declared  in  a  subsequent 
case,  in  which  it  is  said:  "If  the  deed  had  been  canceled 
with  the  intention  of  revesting  the  title  in  the  grantor,  it 
would  have  that  effect  by  way  of  estoppel.     The  grantee 
having  put  it  out  of  his   power  to  produce  the  deed,  the 
law  will  not  allow  him  to  introduce  secondary  evidence  in 
violation  of  his  undertaking,  and  to  defeat  the  fair  inten- 
tion of  the  parties.     Delivering    the  deed  back  into  the 
hands  of  the  grantor,  with  the  intention  of  revesting  the 
title,  will   have  the  same    effect   on    the    same  principle. 
This  puts  it  in  the  power  of  the  grantor  to  cancel  or  de- 
stroy the  deed,  or  what  is  in  effect  the  same  thing,  to  detain 
it  from  the  grantee.     In  neither  case  can  the  grantee  pro- 
duce the  deed,  and  the  law  will  estop  him  in  both  cases  to 
give  secondary  evidence  to  defeat  the  intended  operation 
of  his  act  in  returning  or  annulling  the  deed.     An  agree- 
ment to  cancel  or  to  return  is  not  sufficient;  it  is  no  bet- 
ter than  an  agreement  to  reconvey,  and  leaves  the  deeds 
in  the  iiands  of  the  grantee,  so  that  the  principle  of  estop- 
pel cannot  be  applied."  ^ 

1  Farrar  v,  Farrar,  4  N.  H.  191,  195;  17  Am.  Dec.  410. 

*  Mussey  v.  Holt,  24  N.  H.  (4  Fost.)  248,  252;  55  Am.  Dec.  234;  per 
Perly,  J.  In  Trull  v.  Skinner,  17  Pick.  214,  where  an  unrecorded  de- 
feasance had  been  surrendered,  Chief  Justice  Shaw  delivered  the  opin- 
ion of  the  court  and  said:  "The  court  are  of  opinion  that  where  an 
absolute  deed  is  given,  accompanied  by  a  simultaneous  instrument  oper- 
ating by  way  of  defeasance,  and  afterward  the  parties,  by  fair  mutual 
stipulations,  agree  that  the  defeasance  shall  be  surrendered  and  canceled, 
with  an  intent  to  vest  the  estate  unconditionally  in  the  grantee,  by  force 
of  the  first  deed,  by  such  surrender  and  cancellation  the  estate  becomes 
absolute  in  the  mortgagee.  The  original  conveyance  stands  unaffected 
in  form  and  legal  effect ;  it  conveys  an  estate  in  fee  ;  the  only  party  who 
could  even  claim  a  right  to  deny  it  that  operation,  by  engrafting  a  con- 
dition upon  it,  has  voluntarily  surrendered  the  only  legal  evidence  by 
which  that  claim  could  be  supported,  and  is  thereby  estopped  from  set- 
ting it  up.  Such  cancellation  does  not  operate  by  way  of  transfer,  nor, 
strictly  speaking,  by  way  of  release  working  upon  the  estate,  but  rather 
as  an  estoppel  arising  from  the  voluntary  surrender  of  the  legal  evidence, 
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§  304.      Redelivery  without  intention  to   revest  title. 

But  even  in  the  States  where  the  peculiar  rule  we  have 
just  considered  obtains,  it  is  not  every  redelivery  to  the 
grantor  that  will  have  the  effect  of  retransferring  to  him 
the  title.  The  redelivery  to  him  to  have  this  operation 
must  be  made  with  the  intention  of  revesting  him  with 
the  title.  Accordingly,  in  one  of  these  States,  where  an 
unrecorded  deed  had  been  redelivered  by  the  grantee  to 
the  grantor,  who  received  it  without  any  intent  of  revest- 
ing the  title  in  him  for  his  own  benefit,  but  only  that  an- 
other deed  might  be  substituted,  and  it  appearing  tliat  no 
rights  of  third  persons  had  intervened,  and  that  the  first 
deed  would  not  impair  any  right  intended  to  be  given  to 
the  grantor  by  the  redelivery,  it  was  held  that  the  grantee 
was  not  estopped  from  showing  the  existence  and  contents 
of  the  first  deed.^ 

l)y  which  alone  the  claim  could  be  supported,  like  the  cancellation  of  an 
uiire<,'istered  deed,  and  a  conveyance  by  the  first  grantor  to  a  third 
person  without  notice.  The  cancellation  reconveys  no  interest  to  the 
grantor,  and  yet,  taken  together,  such  cancellation  and  conveyance  to  a 
third  person  make  a  good  title  to  the  latter  by  operation  of  law.  It  gives 
a  seisin  de  facto,  a  conveyance  by  deed  duly  registered  being  to  many 
purposes  equivalent  to  livery  of  seisin  (Higbie  v.  Rice,  5  Mass.  352;  4 
Am.  Dec.  63) ;  it  is  good  against  the  grantor  and  his  heirs  by  force  of  the 
second  deed,  and  it  is  good  against  the  first  grantee,  and  all  claiming 
uniler  him,  by  force  of  the  registry  acts." 

1  Bank  v.  Eastman,  44  X.  H.  431.  Say  the  court,  per  Bartlett,  J: 
"It  is  well  settled  that  the  redelivery  of  an  unrecorded  deed  for  cancel- 
lation to  tlie  grantor  by  the  grantee,  does  not  operate  as  a  reconveyance; 
but  it  will  under  certain  circumstances  estop  the  grantee  from  making 
proof  of  the  deed  so  delivered  up.  However,  the  destruction  of  a  deed 
by  a  party  does  not  in  all  cases  preclude  him  from  showing  its  contents: 
Kiggs  V.  Taylor,  9  Wheat.  483;  2  C.  &  H.'s  notes.  Phill.  Ev.  406.  Where 
an  unrecorded  deed  has  been  canceled  or  redelivered  to  the  grantor  by 
the  grantee  with  the  intention  ol  revesting  the  title,  the  grantee  cannot 
produce  the  deed,  and  the  law  will  estop  him  in  both  cases  to  give  sec- 
ondary evidence  to  defeat  the  intended  operation  of  his  act  in  returning 
or  annulling  the  deed:  Mussey  v.  Holt,  24  N.  H.  252;  55  Am.  Dec.  234; 
Farrar  v.  Farrar,  4  N.  11.  195;  17  Am.  Dec.  410;  Dodge  v.  Dodge,  33  N.  H. 
495,  Here  the  deed  was  redelivered,  not  with  the  intent  that  the  land 
sliould  become  the  grantor's,  but  merely  that  another  deed  might  be 
substituted.  The  intention  was  not  to  revest  the  title  in  Clark  to  his 
own  use,  but  only,  if  at  all,  that  it  might  at  the  same  instant  inure  to 
the  benefit  of  Aldrich  by  virtue  of  the  deed  then  or  already  executed  to 


§§  305,  306        DELIVERY  OF  DEEDS.  376 

§  305.  Comments  on  these  decisions. — The  rule  that 
is  recognized  in  Massachusetts,  Maine,  and  New  Hamp- 
shire, concerning  the  effect  of  a  redelivery  of  a  deed  to 
the  grantor,  is  confined  to  cases  where  the  deed  has  not 
been  recorded.  Where  the  deed  has  been  recorded,  the 
rule  seems  to  be  universal  that  a  redelivery  or  cancellation 
of  the  deed  can  have  no  effect  upon  the  title.  These  de- 
cisions, however,  are  confined  to  but  a  few  States,  and  it 
is  obvious  that  they  must  in  a  measure  conflict  with  the 
provisions  of  the  statute  of  frauds.  If  the  rule  that  the 
cancellation  of  a  deed  or  its  redelivery  to  the  grantor 
would  operate  to  revest  the  title  were  adopted,  it  would 
permit  the  perpetration  of  the  frauds  which  it  was  the 
design  of  the  statute  to  prevent.  The  deed  might  be  re- 
delivered to  the  grantor  for  many  other  purposes  than 
that  of  a  retransfer  of  title.  As  in  the  cases  cited  in  the 
following  section,  the  deed  might  be  returned  for  the  pur- 
pose of  correction  or  acknowledgment.  Resort  would 
have  to  be  had  to  parol  evidence  in  case  of  controversy, 
to  determine  the  intention  with  which  the  redelivery  was 
made.  These  decisions  have  frequently  been  referred  to 
in  other  States,  but  always  with  disapproval.  And  as  said 
by  Mr.  Justice  Compton,  in  a  case  in  Arkansas:  "  It  would 
not  be  easy  to  maintain  the  soundness  of  these  decisions 
upon  principle."  ^ 

§  306.  Redelivery  to  the  grantor  for  correction,  ac- 
kuowledgrment,  etc. — Where  a  deed  had  been  delivered, 
and  afterward,  before  it  was  recorded,  the  grantee  in- 
trusted it  to  the  grantor  for  the  purpose  of  having  cer- 
tain informalities  in  it  corrected,  the  grantor,  on  refus- 

him:  See  Crocker  v.  Pierce,  31  Me.  177;  Hall  v.  McDuff,  24  Me.  312. 
The  good  faith  of  this  transaction  is  not  impeached,  the  rights  of  third 
parties  have  not  intervened  (Palmer  v.  Jenness,  Rockingham,  December 
Term,  1862),  and  proof  of  the  first  deed  in  the  present  case  would  not 
defeat  or  impair  any  right  intended  to  be  given  to  Clark  by  the  surren- 
der: See  Lawrence  v.  Lawrence,  42  N.  H.  112.  As  there  was  no  estoppel 
to  show  the  deed,  proof  of  it  was  properly  admitted,  and  it  showed  title 
in  Aldrich  from  its  date  as  against  all  having  notice  of  it." 
1  In  Strawn  v.  Norris,  21  Ark.  80,  82. 
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ing  to  return  it,  was  decreed  to  execute  the  trust  reposed 
in  him  by  returning  the  deed,  or  in  case  of  its  destruction, 
to  give  another  deed  for  the  premises.'  The  return  of  a 
deed  after  its  delivery  to  the  grantor  for  safekeeping 
during  the  grantee's  minority  or  expected  absence,  does 
not  negative  its  previous  delivery,  or  destroy  its  effect  as 
a  conveyance  of  title.^  Nor  will  the  redelivery  to  the 
grantor  for  the  purpose  of  procuring  his  acknowledgment 
invalidate  the  prior  delivery.'  Where  a  grantor,  having 
delivered  a  deed,  receives  it  back  for  the  purpose  of  obtain- 
ing a  relinquishment  of  dower  by  his  wife,  the  title  has 
passed  by  the  first  delivery,  and,  notwithstanding  the 
non-return  of  the  deed,  is  vested  in  the  grantee/  But 
equity  would  have  no  jurisdiction  in  a  case  of  this  kind, 
unless  the  bill  alleged  that  the  deed  is  secreted  or  with- 
held, so  that  it  cannot  be  replevied.*  A  verbal  contract 
was  made  for  the  purchase  of  land,  and  both  the  vendor 
and  vendee  went  to  the  office  of  an  attorney  to  have  the 
deed  prepared.  The  owner  signed  the  deed  and  delivered 
it  to  the  grantee.  The  latter  handed  it  back  to  the  grantor 
for  acknowledgment,  and  they  both  attempted  to  find  an 
officer  to  take  the  acknowledgment.  The  note  for  the  pur- 
chase money  had  previously  been  delivered  to  the  grantor, 
but  he  refused  subsequently  to  acknowledge  the  deed.  It 
was  held  that  these  acts  constituted  a  valid  delivery.^ 
Where  a  condition  is  solely  for  the  benefit  of  the  grantee, 

1  Albert  v.  Burbank,  25  N.  J.  Eq.  (10  Green),  404. 

*  Hart  V.  Rust,  46  Tex.  556.  See,  also,  Towery  v.  Henderson,  60  Tex. 
291;  Wallace  v.  Berdell,  97  N.  Y.  13;  Hargrave  v.  Melbourne,  b6  Ala. 
270;  Otis  v.  Spencer,  102  111.  622;  40  Am.  Kep.  617;  Thomas  v.  Groes- 
beck,  40  Tex.  530. 

'  Rootes  V.  Holliday,  6  Munf.  251. 

*  Brooks  V.  Isbell,  22  Ark.  488.  Where  a  grantor,  through  the  mis- 
representation of  the  grantee,  has  executed  a  deed  for  the  same  land, 
whereby  he  has  become  liable  on  the  covenant  of  warranty  in  the  first 
deed  to  a  third  person,  equity  will  ^rant  him  relief  by  canceling  the 
second  deed:  Strawn  v.  Norris,  21  Atk.  SO. 

"  Travis  v.  Tyler,  7  Gray,  146. 

®  Towery  v.  Henderson,  60  Tex.  291.  Where  a  deed  has  become 
effective  as  a  transfer  of  real  estate  by  delivery  and  registration,  it  can- 
not be  made  to  embrace  new  property  by  changing  the  description.  The 
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as  where  a  deed  is  delivered  to  him  with  the  understand- 
ing that  the  grantor's  wife  shall  also  afterward  join  in  the 
execution,  the  grantee  may  waive  the  provision  and  the 
delivery  becomes  complete.*  Where  a  grantor  having 
executed  a  deed  to  his  intended  wife,  hands  it  to  her,  and 
she.  after  some  conversation  relating  to  the  deed,  gives  it 
back  to  him  for  the  purpose  of  having  it  recorded,  there 
is  a  sufficient  delivery.^ 

§  307.  Delivery  to  a  married  woman. — At  common 
law,  it  was  essential  that  a  husband  should  give  his  as- 
sent to  a  conveyance  made  to  his  wife.  If  a  deed  was 
made  to  her  and  he  dissented  it  was  void  as  to  her.^  If 
the  husband,  however,  gave  his  express  assent  to  the  deed, 
it  is  said  that  the  wife  or  her  heirs  might  after  the  hus- 
band's death  waive  the  deed.**  But  a  verbal  disclaimer  on 
her  part,  after  his  death,  where  a  grant  was  made  to  hus- 
band and  wife,  and  he  had  given  his  assent,  would  not 
avoid  the  deed.^ 

§  308.     Whether  delivery  is  a  question  of  law  or  fact. 

The  question  of  delivery  is  a  mixed  one  of  law  and  fact. 
What  amounts  to  a  final  delivery  and  acceptance  is  a 
question  of  law,  but  it  is  a  question  of  fact  for  the  jury 
whether  the  facts  exist  which  constitute  such  delivery  and 
acceptance.^    But  the  question  of  delivery  or  nondelivery, 

execution  and  acknowledgment  of  the  original  deed  are  not  continued 
in  existence  as  to  such  new  property,  but  the  deed  should  be  re-executed 
and  redelivered:  Moelle  v.  Sherwood,  148  U.  S.  21. 
1  Brittain  v.  Work,  13  Neb.  347. 
»  Otisv.  Spencer,  102  III.  622;  40  Am.  Rep.  617. 

»  Wood  on  Conveyancing,  240;  Melvin  v.  Proprietors,  etc.,  16  Pick. 
167;  Whelphdale's  case,  5  Rep.  119;  Butler  v.  Baker's  case,  3  Rep.  29; 
:-}  Wash.  Real  Prop.  (4th  ed.)  297. 
*  Co.  Litt.  3  a. 

^  1  Wood  on  Conveyancing,  240;  3  Wash.  Real  Prop.  (4th  ed.)  297. 
«  Earle  v.  Earle,  20  N.  J.  L.  (1  Spenc.)  347 ;  Hibberd  v.  Smith,  67  Cal. 
547;  56  Am.  Rep.  726.  The  delivery  of  a  deed  is  a  question  of  fact: 
Thatcher  v.  St.  Andrew's  Cliurch,  37  Mich.  264 ;  Gorhani  v.  Meacham, 
63  Vt.  231;  22  Atl.  Rep.  572;  Sneathen  v.  Sneathen,  104  Mo.  201;  24 
Am.  St.  Rep.  326;  Burke  v.  Adams,  80  Mo.  504;  50  Am.  Rep.  510;  Stan- 
diford  V.  Staudiford,  97  Mo.  231 ;  Crowder  v.  Searcy,  103  Mo.  97 ;  Walker 
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while  frequently  of  a  mixed  character,  partly  of  law  and 
partly  of  fact,  yet  in  practice  is  generally  one  of  fact 
only.'  "  The  question,  what  constitutes  a  delivery  of  a 
deed,  has  been  much  discussed.  It  is  much  a  question 
for  the  jury  in  each  particular  case."^  But  in  a  case  in 
Vermont,  it  was  said  to  be  a  question  of  fact  purely. 
"The  delivery  of  a  deed,  either  as  an  escrow  or  absolutely, 
is  an  act  including  intent.  It  may  be  by  words,  without 
act,  by  an  unequivocal  act  only,  or  by  both  combined- 
Hence,  it  is  always  a  question  of  fact,  resting  ^^l  pais,  to  be 
found  by  a  jury,  under  proper  instructions  of  the  court."' 
And  where  a  deed  was  not  delivered  at  the  time  of  its 

V.  Walker,  42  Til.  311;  89  Am.  Dec.  445;  Blake  v.  Fash,  44  111.  302;  Otis 
V.  Ppene-er,  102  III.  622;  40  Am.  Rep.  617;  Whitman  v.  Heni.eberry,  73  111. 
10  Price  V.  Hu^ison,  125  111.  2S4;  Bryan  v.  Walnh,  7  111.  557;  Byars  v. 
Spencer,  101  111.  429;  40  Am  Rep.  212;  Rountree  v.  Smith,  152  111.  493; 
Benneson  v.  Aiken,  102  111.  284;  40  Am.  Rep.  592;  Fair  v.  Smith,  14  Or., 
82;  58  Am.  Rep.  281;  Flint  v.  Phipps,  16  Or.  437;  McLuret;.  Uolclough, 
17  Ala.  89;  Simmons  v.  Simmons,  78  Ala.  365;  Elsberry  v.  Boykin,  65 
Ala.  336;  Deverenx  v.  McMahon,  108  N.  C.  134;  Waddell  v.  Hewitt,  1 
Ired.  Eq.  475 ;  Welch  v.  Sackett,  12  Wis.  243 ;  Bogie  v.  Bogie,  35  Wis. 
659;  Porter  v.  Cole,  4  Me.  20;  Hatch  v.  Bates,  54  Me.  136;  Brown  v. 
Brown,  66  Me.  316;  Hill  t;.  McNichol,  80  Me.  2u9;  Somersv.  Pumphrey, 
24  Ind.  231;  Burkliolder  v.  Casad,  47  Ind.  418;  Vaughan  v.  Gorman,  94 
Ind.  11;  Stewart  v.  Redditt,  3  Md.  67;  Cannon  v.  Cannon,  26  N.  J.  Eq. 
316;  Crawford  v.  Bertholf,  1  N.  J.  Eq.  458;  Pennsylvania  Co.  v.  Dovey, 
64  Pa.  St.  260;  Dayton  v.  Newman,  19  Pa.  St.  194;  Jackson  v.  Phipps, 
12  Johns.  418. 

1  Hurlburt  v.  Wheeler,  40  N.  H.  73.  And,  see,  Parker  v.  Diistin,  22 
N.  H.  424;  Warren  v.  Swett.  31  N.  H.  332;  Ela  v.  Kimball,  30  N.  H. 
133;  Hannah  v.  Swarner.  8  Watts,  9;  34  Am.  Dec.  442.  In  Burke  v. 
Adams,  80  Mo.  504,  50  Am.  Rep.  504,  Commissioner  Phillips  said: 
"  What  constitutes  a  delivery  of  a  deed  is  often  a  mixed  question  of  law 
and  fact.  An  arbitrary  rule  ought  not  to  be  laid  down.  Each  case  must 
stand  more  or  less  on  its  peculiar  facts.  The  intent  to  convey  is  evi- 
denced by  the  fact  of  making  out  and  duly  executing  a  deed.  The  de- 
livery may  be  evidenced  by  any  act  of  the  grantor  by  which  the  control 
or  dominion  or  use  of  the  deed  is  made  available  to  the  grantee."  Where 
the  facts  are  disputed  the  intention  to  deliver  and  time  of  delivery  are 
to  be  determined  by  the  jury,  and  only  where  it  is  a  positive  inference  of 
law  can  the  court  decide  that  there  was  a  delivery:  Hunt  v.  Swayze,  55 
N.  J.  L.  33;  25  Atl.  Rep.  850.  See,  also,  Shults  v.  Shults,  159  111.  654; 
50  Am.  St.  Rep.  1S8. 

*  Dearmond  v.  Dearmond,  10  Ind.  191,  194. 

'  Lindsay  v.  Lindsay,  11  Vt.  621,  626,  per  Collamer,  J.  And  see  Has- 
tings V.  Vaughn,  5  Cal.  315. 
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signature,  but  deposited  in  the  hands  of  a  third  person, 
it  is  competent  for  a  jury  to  infer  from  circumstantial 
evidence  that  the  deed  was  subsequently  delivered  by  the 
grantor  to  the  grantee.* 

§  309.  Deed  taking-  eflFect  as  a  will. — Tn  some  in- 
stances where  an  instrument  has  been  executed  as  a  deed, 
and  purporting  to  be  such,  but  was  invalid  because  to 
take  effect  at  the  death  of  the  grantor,  operation  has  been 
given  to  it  by  considering  it  a  testamentary  disposition 
of  the  grantor's  estate.^  Tlius,  a  father  made  an  instru- 
ment in  the  form  of  a  deed  to  his  son,  which  contained 
a  clause  that  it  was  "  in  no  way  to  take  effect  until  the 
death  of  the  grantor,"  and  that  the  grantor  was  to  have 
"  the  entire  use  and  possession  of  the  land  during  his 
natural  life."  The  court  held  that  this  was  a  testament- 
ary instrument,  and  therefore  revocable.  Woodward,  C. 
J.,  who  delivered  the  opinion  of  the  court,  said:  "As 
these  words  were  expressly  limited  to  take  effect  only  after 
the  death  of  the  grantor,  they  were  necessarily  revocable 
words.     The  doctrine  of  the  cases  is,  that,  whatever  the 

*  Fellows  V.  Fellows,  37  N.  H.  75.  Though  an  instrument  may  be  in 
the  form  of  a  deed,  yet,  if  it  may  be  revoked  at  will,  and  is  not  to  take 
effect  until  the  maker's  death,  it  may  be  treated  as  a  will :  Evans  v. 
Smith,  28  Ga.  98;  73  Am.  Dec.  751.  There  can  be  no  middle  ground, 
when  considering  whether  an  instrument  purporting  to  convey  real 
estate  is  a  deed  or  a  will.  It  must  be  one  or  the  other:  Burlington 
University  w.  Barrett,  22  Iowa,  60:  92  Am.  Dec.  376.  When,  from  the 
face  of  an  instrument,  it  is  doubtful  whether  the  maker  of  an  instrument 
intended  it  to  operate  as  a  deed  or  a  will,  it  is  proper  in  addition  to  ascer- 
tain the  intention  of  the  maker,  to  receive  evidence  of  how  he  really 
considered  it  himself:  Robertson  v.  Dunn,  2  Murph.  133;  5  Am.  Dec. 
525.  See,  for  other  decisions  bearing  on  this  point,  Simon  v.  Wildt,  84 
Ky.  157;  Hileman  v.  Bouslaugh,  13  Pa.  St.  344  ;  53  Am.  Dec.  474;  Sharp 
V.  Hall,  86  Ala.  110;  11  Am.  St.  Rep.  28.  And,  see,  also,  §§  8'i4  arid  983, 
po8t. 

*  Oilman  t-.  Mustin,  42  Ala.  365;  Mosser  v.  Mosser's  Executor,  32  Ala. 
551 ;  Shepherd  v.  Nabors,  6  Ala.  631 ;  Dunn  v.  Bank  of  IMobile,  2  Ala.  152; 
Carey  v.  Dennis,  13  Md.  1 ;  Hall  v.  Bragg,  28  Ga.  330 ;  Symmes  v.  Arnold, 
10  Ga.  506;  Millican  v.  Millican,  24  Tex.  426;  Walker  v.  Jones,  23  Ala. 
448;  Frederick's  Appeal,  52  Pa.  St.  338;  91  Am.  Dec.  159;  Dudley  v. 
Mallery,  4  Ga.  52;  Carlton  v.  Caineron,  54  Tex.  72;  38  Am.  Rep.  620; 
WelU^orn  v.  Weaver,  17  Ga.  207;   03  Am.  Dec.  235. 
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form  of  the  instrument,  if  it  vest  no  present  interest,  but 
only  appoints  what  is  to  be  done  after  tlie  death  of  the 
maker,  it  is  a  testamentary  instrument.  It  signifies  noth- 
ing that  the  parties  meant  to  make  a  deed  instead  of  a 
wilL  If  they  have  used  language  which  the  law  holds  to 
be  testamentary,  their  intention  is  to  be  gathered  from 
the  legal  import  of  the  words  they  have  employed,  for  all 
parties  must  be  judged  by  the  legal  meaning  of  their 
words."  ^  But  as  it  is  now  generally  required  that  a  will 
shall  be  attested  by  witnesses,  these  decisions  can  perhaps 
have  little  application  except  in  cases  where  the  instru- 
ment is  wholly  in  the  handwriting  of  the  grantor,  in 
which  case  it  might  be  an  olographic  will,  if  otherwise 
complying  with  the  statutes  relating  to  this  class  of  wills.^ 

^  Turner  v.  Scott,  51  Pa.  St.  126,  134.  And  see,  generally,  Ingraham 
V.  Porter,  4  McCord,  198;  Jacks  v.  Henderson,  1  Desaus.  Eq.  543 ;  Wheeler 
V.  Durant,  3  Rich.  Eq.  452 ;  Gage  v.  Gage,  12  N.  H.  371 ;  Stewart  v.  Stew- 
art, 5  Conn.  317  ;  Allison  v.  Allison,  4  Hawks,  141 ;  Wagner  v.  McDonald, 
2  Har.  &  J.  34G;  Herrin;.-ton  v.  Bra<lford,  1  Miss.  520;  W^atkins  v.  Dean, 
10  Yerg.  321;  31  Am.  Dec.  583;  Henderson  v.  Farbrid;^e,  1  Russ.  479; 
Green  v.  Proude,  3  Keb.  310;  s.  c.  1  Mod.  117;  Peacock  v.  Monk,  1  Ves. 
127 ;  Habergham  i'.  Vincent,  2  Ves.  Jr.  204.  But  it  is  held  that,  although 
the  instrumerU  may  be  wholly  inoperative  as  a  deed,  it  cannot  be  ad- 
mitted to  probate  as  a  will,  when  it  was  clearly  evident  that  it  was  the 
intention  of  the  maker  that  the  instrument  should  operate  as  a  deed : 
Edwards  v.  Smith,  35  Miss.  197.  And  see  Wales  v.  AVard,  2  Swan.  648; 
i'itzgerald  u.  Goff,  99  Ind.  28;  Swails  v.  Bushart,  2  Head,  561  ;  Stevenson 
V.  Huddleson,  13  Mon.  C  299 ;  Hazleton  v.  Reed,  46  Kan.  73 ;  26  Am. 
St.  Rep.  86,  and  cases  cited. 

*  But  these  wills  are  not  recognized  in  all  the  States.  Among  some 
of  the  instances  in  which  informal  documents  have  been  held  to  be  wills 
may  be  cited  the  case  of  Clarke  r.  Ransom,  50  Cal.  595,  where  the  fol- 
lowing instrument,  properly  dated,  was  held  to  be  a  will:  "Dear  Old 
Kancdi  I  wish  to  give  you  my  watch,  two  shawls,  and  also  five  thousand 
dollars.  Your  old  friend,  E.  A.  Gordon."  The  following  was  held  to 
be  a  will:  "  Mrs.  Sophie  Loper  is  my  heiress.  G.  Ehrenberg"  :  Succes- 
sion of  Ehrenberg,  21  La.  An.  280;  99  Am.  Dec.  729.  So  was  the  follow- 
ing: "  It  is  my  wish  and  desire  that  my  good  friend  and  relative,  Dr. 
Joseph  B.  Outlaw,  have  all  my  property  of  every  description.  David 
Outlaw":  Outlaw  v.  Hurale,  1  Jones  (N.  C),  150.  The  same  instru- 
ment may  be  partly  a  deed  and  partly  a  will :  Robinson  v.  Schly,  6  Ga. 
515;  Jacks  v.  Henderson,  1  Desaus.  Eq.  543.  But  where  it  is  sought  to 
have  an  informal  paper  declared  to  be  a  will,  it  must  be  proven  tliat  it 
is  the  act  of  the  deceased,  and  that  it  was  executed  animo  testamli:  Col- 
lins V,  Townley,  6  Green,  C.  E.,  353;  Cumbs  v.  Jolly,  2  Green  Ch.  025. 
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§  309  a.  Intention  of  maker  in  determining-  whether 
a  deed  or  will. — The  intention  of  the  maker  when  it 
can  be  ascertained  in  accordance  with  the  rules  of  evi- 
dence may  be  a  controlling  factor  in  determining  whether 
an  instrument  shall  operate  as  a  deed  or  a  will.  If  it 
was  the  intention  of  the  maker  that  no  interest  should 
vest  before  his  death,  the  instrument  will  be  regarded  as 
a  will.^  The  court  held  that  the  following  instrument 
was  a  nondescript,  which,  according  to  circumstances, 
might  be  pronounced  a  deed  or  a  will:  "These  presents 
show  that,  in  consideration  of  the  love  and  affection  I 
have  to  Julia  M.  Hall,  I  do  now  here  give  and  deliver  to 
her  the  following  property  [describing  it],  together  with 
all  the  tenements  and  hereditaments  thereunto  appertain- 
ing, all  of  which  I  now  hold  and  possess.  But  I  do 
hereby  reserve  the  use,  control,  and  consumption  of  the 
same  to  myself  for  and  during  my  natural  life;  and  this 
is  done  in  part  to  do  away  with  all  need  or  necessitv  of 
taking  out  letters  of  administration  after  my  death." 
The  instrument  was  signed  and  attested  by  two  subscrib- 
ing witnesses.^  An  instrument  may  be  partly  a  deed  and 
partly  a  will.^  A  deed  is  not  converted  into  a  will  because 
it  states  that  it  is  not  to  go  into  effect  until  after  the 
grantor's  death.*  An  instrument  which  grants  certain 
land  to  the  husband  of  the  maker  for  life,  and  thereafter 
to  her  child  or  children,  is  a  deed,  and  is  not  testamentary 
in  its  character.^  An  instrument  does  not  become  a  will 
because  it  contains  a  clause  that  it  is  not  to  take  effect 
until  the  grantor's  death.*^  A  father  conveyed  land  to  his 
daughter,  reserving  "  to   his  own  use  and  enjoyment  the 

And  see  Anderson  v.  Prior,  18  Miss.  620;  Frew  v.  Clarke,  80  Pa.  St.  170; 
Brunson  v.  King,  2  Hill  Ch.  483;  Stein  v.  North,  3  Yeates,  324;  Winch 
V.  Brutton,  8  Jur.  1086. 

1  Simon  v.  Wildt,  84  Ky.  157. 

»  Sharp  V.  Hall,  86  Ala.  110;  11  Am.  St.  Eep.  28. 

'  Burlington  University  v.  Barrett,  22  I  jwa,  60;  92  Am.  Dec.  376. 
And  see  Evans  v.  Smith,  28  Ga.  98;  73  Am.  Dec.  751. 

*  Seals  V.  Pierce,  Little  &  Co.,  83  Ga.  787;  20  Am.  St.  Rep.  344. 

'  Kaufman  v.  Ehrlich,  94  Ga.  159. 

6  Wilson  V.  Carrico,  140  Ind.  533;  49  Am.   St.  Rep.  212. 
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full  interest  and  estate  in  the  above-described  property, 
the  rents,  issues,  and  profits  thereof,  for  and  during  the 
time  of  his  natural  life,  and  providing  that,  if  his  wife 
should  "  survive  him,  then,  at  his  death,  she  shall  have 
for  her  own  use  the  full  right,  title,  and  estate  in  the  un- 
divided one-half  of  the  whole  of  the  above-described 
properties,  or  one-half  of  the  rents,  issues,  and  profits 
thereof,  for  and  during  her  natural  life."  It  was  held 
that  the  instrument  was  a  deed,  and  vested  a  present 
interest  in  the  grantee,^  An  instrument  properly  signed, 
attested,  delivered,  and  recorded  was  held  to  be  a  deed, 
and  not  a  will,  which  read:  "I  do  at  and  after  my  death 
give  to  the  said  0.  and  W.,  their  heirs  and  assigns,  jointly, 
all  the  remainder  (after  the  one  hundred  acres  to  E.)  of 
the  land  that  my  said  deceased  husband  died  seised  of; 
that  is,  I  now  give  the  last  above-described  lands  to  said 
0.  and  W.,  only  reserving  my  life  estate  in  the  same."^ 
Where  a  deed  is  executed,  but  not  delivered,  in  the  life- 
time of  the  grantor,  purporting  to  "  grant,  bargain,  sell,  and 
convey"  to  two  nieces,  for  love  and  aflection,  an  undivided 
half  of  certain  property,  and  to  another  the  other  undi- 
vided half,  in  consideration  of  personal  services  rendered, 
and  to  be  rendered,  by  him,  and  containing  the  clause, 
"  but  in  no  event  is  this  deed  to  go  into  effect  until  after 
my  death,"  it  is  testamentary  in  its  character.^  Where  a 
husband,  on  his  deathbed,  executed  an  instrument,  in  the 
form  of  a  deed,  conveying  all  his  property  to  his  wife, 
signed,  sealed,  and  acknowledged  it  before  a  notary,  who 
was  in  attendance  at  his  request,  and  delivered  it  to  a  phy- 
sician, with  instructions  that  it  should  be  kept  for  his  wife 
until  his  death,  and  then  recorded,  it  is  a  gift  by  deed, 
and  not  an  attempted  testamentary  disposition  of  the 
property.  The  delivery  for  the  use  of  the  wife  was  sutfi- 
cient.*  A  deed,  otherwise  in  the  usual  form,  does  not 
become  a  deed  because  it  provides  that  it  is  not  to  take 

»  Knowlson  v.  Fleming,  165  Pa.  St.  10. 

»  Worley  v.  Daniel,  90  Ga.  f>50. 

»  Donald  V.  Nesbitt,  69  Ga.  290. 

*  Deifendorf  v.  Dcilondorf,  132  N.  Y.  100. 
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efifect  until  after  the  grantor's  death.^  Where  an  instru- 
ment which,  on  its  face,  is  a  deed  of  gift,  but,  owing  to 
want  of  delivery,  is  inoperative,  it  cannot  be  admitted  to 
probate  as  a  will,  in  the  absence  of  evidence  showing  that 
a  testamentary  disposition  was  intended.^  An  instru- 
ment was  held  to  be  a  will,  where  two  persons  executed 
an  instrument  "  covenanting  and  agreeing"  that  whoever 
of  the  two  "may  be  the  longest  lived  shall  be  the  heir  of 
the  other." ^  If  an  instrument  conveys  property  to  trus- 
tees, it  will  not  be  construed  a  will,  for  the  reason  that  one 
of  the  trusts  is  for  the  use  by  the  grantor  of  the  property 
conveyed  during  his  life.*  In  a  deed  the  grantor  re- 
served "  to  himself  a  life  estate  in  the  tract  of  land  herein 
and  hereby  conveyed  to  have,  use,  occupy,  and  enjoy  the 
same  during  his  natural  life,  and  to  take  and  enjoy  the 
rents,  issues,  and  profits  of  the  same  during  his  life  only," 
it  was  held  not  to  be  testamentary.'  A  power  of  revoca- 
tion contained  in  the  instrument  will  not  destroy  its  char- 
acter as  a  deed  or  convert  it  into  a  will.^ 

1  Jenkins  v.  Adcock,  5  Tex.  Civ.  App.  466.  See,  for  other  cases  where 
this  question  has  arisen,  Owen  v.  Smith,  91  Ga.  564;  Worley  v.  Daniel, 
90Ga.65);  Chrisman  v.  Wyatt,  7  Tex.  Civ.  App.  40;  26  S.  W.  Rep.  759; 
Wren  v.  Coffey  (Tex.  Civ.  App.),  26  S.  W.  Rep.  142;  Gates  v.  Gates,  135 
Ind.  272;  Bromley  v.  INIitchell,  155  Mass.  509. 

2  Estate  of  Skerrett,  67  Gal.  585. 

»  Evans  v.  Smith,  28  Ga.  98 ;  73  Am.  Dec.  751. 

*  Gumming  v.  Gumming,  3  Ga.  460. 

*  Williams  v.  Tolbert,  66  Ga.  127.  The  court  in  this  case  refers  to 
the  cases  of  Daniel  v.  Veal,  32  Ga.  589,  Bass  v.  Bass,  52  Ga.  531,  and 
Nichols  V.  Chandler,  55  Ga.  369,  on  the  same  subject.  Where  a  deed  of 
gilt  was  inoperative  for  want  of  delivery,  it  was  held,  in  Texas,  that  it 
could  operate  as  a  will,  and  would  transfer  so  much  of  the  estate  as  the 
grantor  could  dispose  of  by  will :  Grain  v.  Grain,  21  Tex.790.  An  instru- 
ment conveying  land  and  personal  property  "  upon  the  following  condi- 
tions, however,  and  none  other,  that  I  reserve  the  right  to  alter,  change, 
or  entirely  abolish  this  deed,  if  I  so  desire,  during  my  life,  and  that  I 
retain  all  of  the  said  property  during  my  life,  and  have  the  control  of 
the  same,  and  that  this  deed  do  not  take  effect  until  after  my  death, 
and  that,  after  my  death,  my  wife  pay  all  of  my  debts,  and  the  remainder 
over  after  paying  my  debts  to  be  hers  and  her  assigns  forever,"  was  con- 
sidered testamentary:  Cunningham  v.  Davis,  62  Miss.  366.  See  the  late 
cases  and  extensive  notes  in  the  American  State  Reports:  Wilson  v. 
Carrico,  140  Ind.  533;  49  Am.  St.  Rep.  213;  Wilson  v.  Wilson,  158  111. 
567  ;  49  Am.  St.  Rep.  176.     St>e,  also,  for  other  cases,  Moye  v.  Kittrell,  29 

6  Nichols  V.  Emery,  109  Gal.  322. 
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§  310.     Complete  cxeoution  before  delivery  essential. — 

The  deed  must  be  completely  executed  before  the  delivery 
of  it  can  be  effectual  to  pass  the  title/  Therefore,  a  bill 
in  equity  may,  by  a  married  woman  who  has  signed  and 
sealed  a  blank  form  of  a  deed,  giving  parol  authority  to 
fill  it  up,  so  as  to  convey  her  rights  of  dower  and  home- 
stead in  the  land  of  her  husband,  be  maintained  after  the 
instrument  has  been  filled  up  in  her  absence,  and  signed 
and  delivered  by  her  husband,  to  compel  the  person  whom 
the  deed  names  as  grantee  to  reconvey  her  estate  in  the 
premises.  Her  right  to  relief,  it  seems,  is  not  affected  by 
the  fact  that  she  gave  her  assent  when  informed  that  the 
deed  had  been  'filled  up  in  conformity  to  her  authority, 
or  by  the  fact  that  the  grantee,  relying  upon  the  validity 
of  the  instrument,  has  furnished  supplies  to  the  family,  or 
rendered   services   to   her  husband.^     Mr.  Justice  Chap- 

Ga.  677;  Boling  v.  Boling,  22  Ala.  326;  Cover  v.  Stein,  67  Mrl.  499.  If 
an  instrument  passes  no  present  interest,  is  not  to  become  effective  till 
the  maker's  death,  and  may  be  revoked  at  pleasure,  it  is  testamentary, 
although  in  the  form  of  a  deed :  In  re  Lautenschlager,  80  Mich.  285; 
Frew  V.  Clarke,  80  Pa.  St.  170;  Daniel  v.  Hill,  52  Ala.  430;  Jordan  v.  Jor- 
dan,65  Ala.  301;  Crocker  t).  Smith, 94  Ala,  295;  Gillham  r.  Mustin,  42Ala. 
365;  Rose  v.  Quick,  30  Pa.  St.  225;  Spcrber  v.  Easier,  66  Ga.  317;  Reed 
V.  Hazleton,  37  Kan.  321;  Frederick's  Appeal,  52  Pa.  St.  338;  91  Am. 
Dec.  159;  Miller  r.  Holt,  68  Mo.  584;  Johnson  v.  Yancey,  20  Ga.  707;  65 
Am.  Dec.  646;  Hall  v.  Bragg,  28  Ga.  330;  Carey  v.  Dennis,  13  Md.  1; 
Millicanr.  ^lillican,  24  Tex.  426.  And  see,  generally,  Sliarp  v.  Hall,  86 
Ala.  110;  Ma.sseyt,'.  Huntington,  118  111.  80;  Hinckle  v.  Landis,  131  Pa. 
St.  573;  Castor  v.  Jones,  86  Ind.  289;  Hurt  v.  Rust,  46  Tex.  556;  Hall  v. 
Burkham.  59  Ala.  349. 

'  Burns  v.  Lynde,  6  Allen,  305;  "Williams  i'.  Sprigg,  6  Ohio  St.  585; 
McKee  v.  Hicks,  2  Dev.  379;  Brevard  v.  Neely,  34  Tenn.  (2  Sneed),  164. 
See  Hicks  v.  Goode,  12  Leigh,  479;  37  Am.  Dec.  677.  In  Shep.  Touch. 
54,  it  is  said:  "Every  deed  well  made  must  be  written;  i.  e.,  the 
agreement  must  be  all  written  before  the  sealing  and  delivery  of  it;  for 
if  a  man  seal  and  deliver  an  empty  piece  of  paper  or  parchment,  albeit 
he  do  there  withal  give  commandment  that  an  obligation  or  other  mat- 
ter shall  be  written  in  it,  and  this  be  done  accordingly,  yet  thi?!  is  no 
good  deed."  This  is  the  rule  in  England  :  Master  v.  Miller,  1  Anstr.  228 ; 
Hibblewhite  v.  McIMorine,  6  Mees.  &  W.  2C0;  Davidson  v.  Cooper,  11 
Mees.  &  W.  793;  the  earlier  case  of  Texiora  v.  Evans,  tried  at  nisi  prius, 
countenancing  a  different  docrine,  being  overruled.  But  see  Wiey  v. 
Moor,  17  Serg.  ifc  R.43S;  17  Am.  Dec.  696;  Wooley  r.  Constant,  4  Johns. 
54;  4  Am.  Dec,  246;  Ex  parte  Kerwin,  8  Cowen,  118;  Parker  v.  Hill,  8 
Met.  447;  Adams  r.  Frye,  3  Met.  103. 

*  Burns  v.  Lynde,  6  Allen,  305. 
Deeds,  Vol.  I.  — '.lo 
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man  reviews  the  authorities  in  Massachusetts  and  else- 
where upon  this  question,  and  observes:  "  When  the 
paper  was  delivered,  it  had  no  validity  or  meaning.  The 
filling  of  the  blanks  created  the  substantial  parts  of  the 
instrument  itself,  as  much  so  as  the  signing  or  sealing. 
If  such  an  act  can  be  done  under  a  parol  agreement,  in 
the  absence  of  the  grantor,  its  effect  must  be  to  overthrow 
the  doctrine  that  an  authority  to  make  a  deed  must  be 
given  by  deed.  We  do  not  think  that  such  a  change  of 
the  ancient  common  law  has  been  made  in  this  common- 
wealth, or  that  the  policy  of  our  legislation  favors  it,  or 
that  sound  policy  w^ould  dictate  such  a  change.  Our 
statutes  which  provide  for  the  conveyance  of  real  es'ate 
by  deed,  acknowledged  and  recorded,  and  for  the  ac- 
knowledgment and  recording  of  powers  of  attorney  for 
making  deeds,  are  evidently  based  on  the  ancient  doc- 
trines of  the  common  law  respecting  the  execution  of 
deeds;  and  a  valuable  and  important  purpose  which  these 
doctrines  still  serve  is  to  guard  against  mistakes  wliich 
are  likely  to  arise  out  of  verbal  arrangements  from  mis- 
understandings and  defect  of  memory,  even  where  there 

is  no  fraud If  this  method  of  executing  deeds  is 

sanctioned,  it  will  follow  that,  though  the  defendant  has 
a  regularly  executed  deed,  yet  it  remains  to  be  settled  by 
parol  evidence  whether  he  ought  to  have  been  the  grantee, 
what  land  should  have  been  described,  whether  the  deed 
should  have  been  absolute  or  conditional,  and,  if  con- 
ditional, what  the  terms  of  the  condition  should  have 
been.  To  leave  titles  to  real  estate  subject  to  such  dis- 
putes would  subject  them  to  great  and  needless  inse- 
curity." ^ 

'  Burns  v.  Lynde,  supra.  See,  also,  Hudson  v.  Eevett,  5  Bing.  368; 
Eat,'leton  v.  (iutteridge,  11  Mees,  &  W.  466;  Smith  v.  Crocker,  5  Mass. 
538.  The  execution  of  a  deed  includes  its  delivery;  hence,  where  a  pro- 
bate judge  adjudicates  that  the  execution  of  a  deed  has  been  duly  proved, 
this  is  a  judicial  determination  of  the  fact  of  delivery ;  and  is  not  subject 
to  collateral  impeachment:  Redman  v.  Graham,  80  N.  C.  2::il.  For  a 
valuable  collection  of  authorities  of  what  constitutes  delivery,  see 
Vaughan  v.  Goodman,  94  Ind.  191. 
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§  311.  Rigrht  to  rent. — Tlie  riglit  to  receive  rents  is 
one  of  the  appurtenances  of  an  estate.  Wliere  the  land 
conveyed  is  under  lease,  the  grantee,  after  the  execution 
and  delivery  of  the  deed,  is  entitled  to  the  accruing  rent, 
unless  such  rent  or  the  right  to  collect  it  is  reserved  to 
the  grantor.  But  it  is  not  necessary  that  this  reservation 
by  the  grantor  should  appear  upon  the  face  of  the  deed.* 

»  Neil  V.  Chessen,  15  Bradw.  (111.)  266. 


CHAPTER   XIII. 

DELIVERY    IN    ESCROW. 

§  312.     Definition  of  an  escrow. 

§  313.  Deed  must  be  executed — Delivery  the  only  difference  between 
deed  and  escrow. 

§  313  a.  Awaiting  settlement  of  title  to  land. 

§  314.    Delivery  to  the  grantee  cannot  operate  as  an  escrow. 

§  315.     Conditional  deed. 

§  316.     Delivery  to  grantee's  agent. 

§  317.     Deed  placed  in  grantee's  hand  for  transmission  to  another. 

§  317a.  Notice  of  deed  in  escrow. 

§  318.     Some  condition  to  be  performed  before  delivery. 

§  319.     Whether  an  escrow  or  a  present  deed. 

§  320.     Materiality  of  distinction. 

§  321.     Grantee  must  perform  condition  before  entitled  to  delivery. 

^  322.  Escrow  delivered  without  authority  or  obtained  fraudulently 
passes  no  title. 

§  323.     Legal  title  until  performance  of  condition  is  in  <?rantor. 

§  324.     Isot  an  escrow  if  grantor  retains  the  right  of  control. 

§  325.    Voluntary  conveyance. 

§  326.     Comments. 

§  327.     Enforcing  delivery  of  deed. 

§  328.     At  what  time  title  passes. 

§  329.     Intention  of  parties. 

§  330.  Lien  of  attachment  or  judgment  upon  land  prior  to  second  de- 
livery. 

§  331.    The  necessity  of  an  actual  second  delivery. 

§  332.     No  particular  form  of  delivery  required. 

§  333.    Condition  must  be  one  to  be  performed  by  grantee. 

§  333  a.  Delivery  after  grantor's  death. 

^  333  b.  Death  of  party  to  action  for  specific  performance. 

§  312.  Definition  of  an  escrow. — A  delivery  may  be 
made  to  a  third  person  conditional  on  the  performance 
of  an  act  or  the  happening  of  an  event,  whereupon  it  is 
to  be  delivered  to  the  grantee.  Such  delivery  to  a  third 
person  is  called  an  escrow.  "The  delivery  of  a  deed  as 
an  escrow  is  said  to  be  when  one  doth  make  and  seal  a 
deed,  and  deliver  it  unto  a  stranger  until  certain  con- 
ditions be  performed,  and  then  be  delivered  to  him  to 

(388) 
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whom  the  deed  is  niado  to  take  elll-ct  as  his  deed.  And 
so  a  mail  may  deliver  a  deed,  and  such  delivery  is  good. 
But  in  this  case,  two  cautions  must  be  heeded:  first,  that 
the  form  of  the  words  used  in  the  delivery  of  a  deed  in 
this  manner  be  apt  and  proper;  second,  that  the  deed  be 
delivered  to  one  who  is  a  stranger  to  it,  and  not  to  the 
party  himself  to  whom  it  is  made."*  Another  definition 
given  is:  "A  writing  sealed  and  delivered  to  a  stranger 
(i.  e.,  a  person  not  a  party  to  it),  to  be  held  by  him  until 
certain  conditions  be  performed,  and  then  to  be  delivered 
to  take  effect  as  a  deed.  It  is  said  that  to  make  the  writ- 
ing an  escrow,  the  word  'escrow'  must  be  used  in  de- 
livering it,  but  whether  this  is  so  at  the  present  day  is 
doubtfuL"^' 

§  313.  Deed  must  be  executed — Delivery  the  only 
difference  between  deed  and  escrow. — The  only  particu- 
lar in  which  a  deed  differs  from  an  escrow  is  in  its  de- 
livery. In  all  other  respects  both  are  the  same.  It 
follows,  therefore,  that  the  deed  must  be  complete,  every 
act  required  to  be  performed  in  order  that  the  present 
title  may  pass  to  the  grantee  must  be  performed,  and 
the  deed  must  be  in  a  condition  to  be  delivered  to  the 
grantee  upon  the  performance  of  the  stipulated  condition. 
Not  only  are  sufhcient  parties,  a  proper  subject-matter, 
and  a  consideration  required,  but  also  an  actual  contract 
by  the  parties.  In  other  words,  the  grantor  must  have 
sold  and  the  grantee  must  have  purchased  the  land;  for 
a  proposal  to  sell  or  a  proposal  to  buy,  although  it  may 

1  Shep.  Touch.  58. 

*  Rapalje  &  Lawrence  Law  Diet.  tit.  Escrow.  For  other  definitions, 
see  Raymond  r.  iSmith,  5  Conn.  559;  James  v.  Vanderheyden,  1  raijit-, 
387.  To  constitute  a  deed  an  escrow,  it  is  not  essential  that  it  should  be 
expressly  so  declared,  as  it  will  be  an  escrow  wlienever  delivered  to 
another  to  be  delivered  to  the  grantee,  awaiting  the  performance  of  a 
condition  or  the  occurrence  of  an  event:  Gaston  v.  Portland,  16  Or.  255; 
Bank  v.  Bailhaihe,  65  Cal.327;  Harkreader  v.  Clayton,  56  Miss.  383;  31 
Am.  Rep.  369;  Jackson  r.  Sheldon,  22  :Me.  569;  Evans  y.  Gibbs,  6  lluniph. 
405;  Webster  d.  Kinj^'s  Co.  Trust  Co.,  145  N.  Y.  275;  State  lUuik  r. 
Evans,  15  N.  J.  L.  155;  28  Am.  Dec.  400;  White  v.  Bailey,  14  Conn.  271. 
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be  stated  in  writing,  is  not  sufficient.  An  actual  contract 
of  sale  on  one  side,  and  of  purchase  on  the  other,  is  just 
as  requisite  as  the  execution  of  the  instrument  by  the 
grantor  to  make  it  an  escrow.  The  minds  of  the  parties 
must  have  met,  the  terms  must  have  been  assented  to,  and 
both  parties  must  have  agreed  upon  the  instrument  as  a 
conveyance  of  the  land,  which  would  then  have  been 
delivered  by  the  grantor  and  received  by  the  grantee, 
were  it  not  for  the  agreement  that  it  should  be  deposited 
with  some  third  person  to  be  retained  by  him  until  the 
performance  of  a  specified  condition  by  the  grantee,  and 
to  be  delivered  thereupon  to  the  grantee.  Though  the 
instrument  executed  by  the  proposed  grantor  is  in  form 
a  deed,  yet  until  both  parties  have  definitely  assented  to 
the  contract,  it  is  neither  a  deed  nor  an  escrow;  and  as 
long  as  the  proposals  for  sale  or  purchase  are  pending,  it 
makes  no  difference  whether  the  nominal  grantor  retains 
possession  of  the  instrument,  or  it  is  placed  in  the  hands 
of  a  third  person.  In  either  case  it  is  ineffectual  as  a  deed 
or  an  escrow.^ 

§  313  a.     Awaiting  settlement  of  title  to  land. — It  is 

essential  to  a  valid  delivery  in  escrow  that  there  should 
be  an  actual  contract  of  sale  on  one  side,  and  of  purchase 
on  the  other,  to  which  both  parties  have  definitely  given 
their  assent.  If  a  deed  is  deposited  with  a  third  person, 
by  one  of  the  parties  to  a  contract,  for  the  exchange  of 
lands  to  be  delivered  to  the  other  contracting  party  as  soon 
as  the  question  of  title  to  the  land  shall  have  been  deter- 
mined satisfactorily  to  the  contracting  parties,  the  delivery 
cannot  be  considered  as  a  valid  delivery  in  escrow.^  The 
custodian  of  the  deed  in  such  a  case  is  a  mere  depositary 
subject  to  the  orders  of  the  grantor.^ 

1  Fitch  V.  Bunch,  30  Cal.  209;  Hubback  v.  Ross,  96  Cal,  426;  Evans 
V.  Gibbs,  6  Humph.  405. 

'  Miller  v.  Sears,  91  Cal.  282;  25  Am.  St.  Rep.  176.  As  to  the  effect 
of  depositing  a  deed  with  an  agent  to  await  the  arrival  of  money  from 
the  gri.ntee,  see  Wier  v.  Batdorf,  24  Neb.  83. 

'  See  §  273  a,  ante. 
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§  314.  Delivery  to  the  grantee  eannot  operate  as  an 
escrow. — A  deed  cannot  be  delivered  to  the  grantee  as  an 
escrow.  If  it  be  delivered  to  him,  it  becomes  an  operative 
deed,  freed  from  any  condition  nut  expressed  in  the  deed 
itself,*  and  it  will  vest  the  title  in  him,  though  this  may 
be  contrary  to  the  intention  of  the  parties.^     One  of  the 

1  Williams  v.  Hiss^ins,  69  Ala.  517;  McOann  v.  Atherton,  lOG  111.  31 ; 
Fiiitbanka  v.  Metcalf,  8  Mass.  230;  Ward  v.  Lewis,  4  Pick.  520;  Moss  v. 
Kiddle,  5  Cranch,  351;  Worrall  v.  Munn,  5  N.  Y.  (1  Seld.)  229;  55  Am. 
Dec.  330;  Duncan  v.  Pope,  47  Ga.  445;  Miller  v.  Fletcher,  27  Gratt.  403; 

21  Am.  Rep.  356;  Blake  v.  Fash,  44  111.  305;  Gilbert  v.  North  American 
F.  Ins.  Co.,  23  Wend.  43;  35  Am.  Dec.  543;  Black  v.  Stevens,  13  N.  J. 
458;  M.  &  Ind.  Plank  Road  Co.  v.  Stevens,  10  Ind.  1;  Herdraan  v.  Brat- 
ten,  2  Har.  396;  State  v.  Crisman,  2  Ind.  126;  Graves  v.  Tucker,  18  Miss. 
9;  Jordan  v.  Pollock,  14  Ga.  145;  Fuller  v.  HoUis,  57  Ala.  435;  State  v. 
Thatcher,  41  N.  J.  L.  403 ;  32  Am.  Rep.  225 ;  Brown  v.  Reynolds,  5  Sneed, 
639;  Brown  v.  State,  18  Tex.  App.  326;  Berry  v.  Anderson,  22  Ind.  36; 
State  V.  Potter,  63  Mo.  212 ;  21  Am.  Rep.  440 ;  Jones  v.  Shaw,  67  Mo.  667 ; 
Mossman  v.  Holcher,  49  Mo.  87 ;  Truman  v.  McCollum,  20  Wis.  360 ; 
East  Texas  F.  Ins.  Co.  v.  Clarke,  1  Tex.  Civ.  App.  238;  Lott  v.  Kaiser, 
61  Tex.  668;  Ileffron  v.  Cunningham,  76  Tex.  312;  Benoit  v.  Schneider, 
47  Ind.  13;  Foley  v.  Cowjzill,  5  Blackf.  18;  32  Am.  Dec.  49;  Murray  v. 
Kimball,  10  Ind.  App.  141;  Stewart  v.  Anderson,  59  Ind.  375;  Roche  v. 
Roanoke  Classical  Seminary,  56  Ind.  198;  Berry  v.  Anderson,  22  Ind. 
36;  McAllister  v.  Mitchener,  68  Miss.  672;  Fireman's  Ins.  Co.  v.  Mc- 
Millan, 29  Ala.  147;  Cherry  v.  Herring,  83  Ala.  458;  Shelby  v.  Tardy,  84 
Ala.  327;  Wiiliams  v.  Higgins,  69  Ala.  517;  Hargrave  v.  Melbourne,  86 
Ala.  270;  Johnson  v.  Branch,  11  Humph.  521;  Prutsman  v.  Baker,  30 
Wis.  644;  11  Am.  Rep.  $92;  Dawson  v.  Hall,  2  Mich.  390;  Beers  v.  Beers, 

22  Mich.  42;  Watson  v.  Hurt,  6  Gratt.  633;  Towner  v.  Lucas,  13  Gratt. 
705;  Fitch  v.  Bunch,  30  Cal.  208;  Richmond  v.  Morford,  4  Wash.  St. 
337;  Glenn  v.  Hill,  11  Wash.  St.  541;  Campbell  v.  Jones,  52  Ark.  493; 
Hubbard  v.  Greeley,  84  Me.  340;  24  Atl.  Rep.  799;  Day  v.  Lacasse,  83 
Me.  242;  27  Atl.  Rep.  124;  Raymond  v.  Smith,  5  Conn.  555;  Shoen- 
berger  v.  Hackman,  37  Pa.  St.  87;  Haworth  v.  Norris,  28  Fla.  763;  10 
So.  Rep.  18;  Loubat  v.  Kipp,  9  Fla.  60;  Southern  Life  Ins.  Co.  v.  Cole, 
4  Fla.  359;  Resor  v.  Ohio  &  M.  R.  Co.,  17  Ohio  St.  139;  Gaston  v. 
Portland,  16  Or.  255;  Brittain  v.  AVork,  13  Neb.  347;  Gibson  v.  Partee, 
2  Dev.  &  B.  530;  Wellborn  v.  Weaver,  17  Ga.  267;  63  Am.  Dec.  235; 
Blewett  V.  Front  St.  Ry.  Co.,  51  Fed.  Rep.  625;  2  C.  C.  A.  415;  7 
S.  W.  App.  285;  Stevenson  v.  Crapnell,  114  111.  19;  28  N.  E.  Rep.  379; 
Weber  v.  Christen,  121  111.  91;  2  Am.  St.  Rep.  68;  11  N.  E.  Rep.  893; 
IVIarshall  Co.  High  School  v.  Iowa  Evangelical  Synod,  28  Iowa,  360; 
Carler  v.  Moulton,  51  Kan.  9;  37  Am.  St.  Rep.  259.  But  see  Brackett  v. 
Barney,  28  N.  Y.  333.  The  case  of  Brackett  r.  Barney,  supra,  was  cited 
in  Minah  Consolidated  Min.  Co.  v.  Briscoe,  47  Fed.  Rep.  276,  which  see. 

»  Braman  v.  Bingham,  26  N.  Y.  483,  491;  Worrall  v.  Munn,  5  N.  Y. 
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grounds  upon  wliicli  this  rule  is  based  is  that  parol  evi- 
dence is  inadmissible  to  show  that  the  deed  was  to  take 
effect  upon  condition.  "A  deed,"  says  Harris,  J.,  "can 
only  be  delivered  as  an  escrow  to  a  third  person.  If  it  be 
intended  that  it  shall  not  take  effect  until  some  subsequent 
condition  shall  be  performed,  or  some  subsequent  event 
shall  happen,  such  condition  must  be  inserted  in  the  deed 
itself,  or  else  it  must  not  be  delivered  to  the  grantee. 
Whether  a  deed  has  been  delivered  or  not  is  a  question 
of  fact  upon  which,  from  the  very  nature  of  the  case, 
parol  evidence  is  admissible.  But  whether  a  deed,  when 
delivered,  shall  take  effect  absolutely  or  only  upon  the 
performance  of  some  condition  not  expressed  therein, 
cannot  be  determined  by  parol  evidence.  To  allow  a 
deed  absolute  upon  its  face  to  be  avoided  by  such  evi- 
dence would  be  a  dangerous  violation  of  a  cardinal  rule 
of  evidence.  The  deed  in  this  case  being  absolute  upon 
its  face,  and  having  been  delivered  to  the  grantee  himself, 
took  effect  at  once.  It  could  not  have  been  delivered  to 
take  effect  upon  the  happening  cf  a  future  contingency, 
for  this  would  be  inconsistent  with  the  terms  of  the  in- 
strument itself.  Witliout  regard,  therefore,  to  any  under- 
standing which  may  have  existed  between  the  parties  at 
the  time  the  deed  was  delivered,  it  must  be  held  to  be  an 
absolute  conveyance,  operative  from  that  time."  ^ 

§  315.  Conditional  deed. — But  this  principle  that  a 
deed  intended  as  an  escrow  cannot  be  delivered  to  the 
grantee  is  applicable,  it  is  held  in  a  late  case  in  Virginia, 
only  to  the  case  of  deeds  which  are  upon  their  face  com- 
plete contracts,  requiring  nothing  but  delivery  to  make 
tliem  perfect  according  to  the  intention  of  the  parties, 
and  it  has  no  application  to  deeds  which  show  upon  their 
face  the  necessity  of  the  performance  of  something   be- 

(1  Seld.)  223;  55  Am.  Dec.  330;  Gilbert  v.  N.  A.  F.  Ins.  Co.,  23  Wend. 
45;  55  Am.  Dec.  543. 

1  In  Lawton  v.  bager,  11  Barb,  349,  351.     But  see  Bibb  v.  Reid,  3  Ala. 
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sides  (Iflivcry  to  make,  agreeably   to  the  intention  of  tho 
parties,  coinpotont  and  perfect  contracts.' 

§  310.  Delivery  to  grantee's  agent. — A  delivery  to 
the  agent  or  attorney  of  the  grantee  has  the  same  effect 
as  a  delivery  to  the  grantee  personally.^  A  deed  so  deliv- 
ered cannot  be  an  escrow.'  A  delivery  of  a  deed  with 
the  intention  of  passing  the  title,  made  to  an  officer  of  a 
corporation,  is  a  delivery  to  the  corporation  itself,  if  it  be 
done  for  the  use  and  benefit  of  the  corporation.  But  a 
deed  may  be  delivered  to  an  officer  of  a  corporation,  to 
take  effect  as  an  escrow  upon  the  performance  of  a  con- 
dition, as  there  is  no  such  personal  identity  between  a 
corporation  and  its  officers  as  will  prevent  a  delivery  to 
the  latter  as  an  escrow.''     Where  a  perfectly  executed  deed 

'  Wendlin.^er  v.  Smith.  75  Va.  309;  40  Am.  Rep.  727.  See,  also, 
Shelby  v.  Tardy,  84  A.la.  327;  Brackett  v.  Burney,  28  N.  Y.  333. 

^  This  section  was  cited  approvingly  in  Ashford  v.  Prewitt,  102  Ala. 
264;  48  Am.  St.  Rep.  37. 

»  Duncan  v.  Pope,  47  Ga.  445;  Wight  v.  Shelby  etc.  R.  R.  Co.,  16  B. 
Mon.  (Ky.)  4;  63  Am.  Dec.  522;  Pratt  v.  Holman,  16  Vt.  530;  Stewart 
V.  Anderson,  59  Ind.  375;  Worrall  v.  Munn,  5  N.  Y.  229;  55  Am.  Dec. 
330;  Day  v.  Lacasse,  85  Me.  242;  Cincinnati  W.  &  Z.  R.Co.  v.  Iliff.  13 
OhioSt.235;  Murray  t).  Kimball,  10  Ind.  141;  Hubbard  t>.  Greeley,  84  Me. 
340;  Price  v.  Pittsburgh  Ft.  W.  &  C.  R.  R.  Co.,  34  111.  13;  Deardorff  v. 
Foresman,  24  Ind.  4Sl. 

*  Southern  Life  Ins.  etc.  Co.  v.  Cole,  4  Fla.  359;  Bank  of  Heald^burg 
V.  Bailhache,  (".5  Cal.  326.  See,  also,  Ashford  v.  Presvitt,  102  Ala.  264 ;  48 
Am.  St.  Rep.  37 ;  Price  v.  Pittsburgh  Ft.  W.  &  C.  R.  K.  Co.,  34  111.  13 ;  Cin- 
cinnati W.  &  Z.  R.  R.  Co.  V.  Iliff,  13  Ohio  St.  235.  In  the  formor  case  the 
opinion  of  the  court  was  delivered  by  Thompson,  J.,  wlio  said  (p.  373): 
"The  appellants,  however,  plant  themselves  upon  an  alleged  delivery  of 
the  deeds  to  the  Southern  Life  Insurance  and  Trust  Company,  its  ac- 
ceptance of  them  as  valid  insiruments,  and  an  alleged  credit  to  Tooke, 
as  conclusive  of  their  right  to  the  decree  of  foreclosure  prayed  for.  And 
first,  as  to  the  delivery  of  the  deeds:  Delivery  of  a  deed  is  a  matter  in 
pais,  and  there  is  no  doubt  that  the  possession  of  a  deed  by  the  grantee, 
acknowledged  by  the  grantor  for  record,  is  evidence  of  delivery,  bu&  the 
authorities  cited  do  not  make  it  more  than  prima  facie  evidence  of  the 
fact.  It  is,  even  in  a  court  of  law,  susceptible  of  explanation  or  rebuttal. 
The  grantor  may  show  that  such  possession  is  the  result  of  frau.i,  mis- 
take, or  accident:  2  Greenl.  Ev.  §  297,  and  authorities  cited  in  the  uuir- 
gin.  But  what  is  the  eviden  e  of  delivery  in  the  case  before  us?  On  ihe 
p:irt  of  the  appellants,  there  is  nothing  more  than  the  prima  facie  case 
m.ide  by  the  possLbsion  of  the  deeds.     On  the  part  of  the  respondent, 
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of  release  is  delivered  to  a  known  agent  of  the  releasee,  it 
is  in  law  a  delivery  to  the  principal,  and  it  is  immaterial 
by  what  verbal  stipulations  or  conditions  its  delivery  was 
accompanied,  as    to  its  operation  after  delivery,  it  will, 

there  is  the  express  denial  of  the  answer,  which  is  responsive,  not  only 
to  the  allegations  of  the  bill,  but  to  the  special  interrogatory  addressed 
to  him.  The  explanation  which  he  gives  as  to  the  manner  in  which  the 
company  became  possessed  of  the  deeds  is  perfectly  consistent  with  the 
contract  proved,  of  which  the  execution  of  the  deeds  was  an  integral 
part.  The  respondent  executed  the  instruments  and  deposited  them 
with  the  cashier  or  other  officer  of  the  company,  at  its  office,  the  place 
where  the  execution  of  the  contract  was  to  be  finally  consummated,  so 
far  as  the  respondent  was  interested,  to  wit:  The  transfer  of  the  shares, 
which  to  be  full  and  perfect  must  be  made  on  the  books  of  the  corpora- 
tion, there  to  be  ready  for  the  final  completion.  It  is  said  that  delivery 
to  an  officer  or  servant  of  a  corporation  is  delivery  to  the  corporation. 
To  this  we  assent,  with  the  addition  that  such  delivery  is  for  the  use 
and  benefit  of  the  ( orporation,  and  with  intent  to  pass  an  absolute  prop- 
erty or  interest  in  the  deed  delivered,  and  the  rule  would  be  the  same  if  tlie 
delivery  should  be  made  to  a  mere  stranger.  We  do  not  think  that  there 
is  such  a  personal  identity  between  the  corporation  and  its  officers  that  a 
deed  may  not  be  placed  in  the  hands  of  the  latter  as  an  escrow  until  the 
performance  of  some  condition,  etc.  Whether  there  was  any  formal  no- 
tification by  words  or  not,  at  the  time  of  the  deposit  or  delivery  to  the 
officers  of  the  company,  that  it  was  to  operate  as  an  escrow,  is  not,  it 
seems,  material.  In  Bowker  v.  Burdekin,  11  Mees.  &  W.  145,  Parke,  B., 
says:  'I  take  it  now  to  be  settled,  though  the  law  was  otherwise  in 
ancient  times,  as  appears  by  Sheppard's  Touchstone,  that  in  order  to 
constitute  the  delivery  of  a  writing  as  an  escrow,  it  is  not  necessary  that 
it  should  be  done  by  express  words,  but  you  are  to  look  at  all  the  facts 
attending  the  execution — to  all  that  took  place  at  the  time,  and  to  the 
result  of  the  transaction  ;  and,  therefore,  though  it  is  in  form  an  abso- 
lute delivery,  if  it  can  be  reasonably  inferred  that  it  was  delivered  not 
to  take  effect  as  a  deed  till  a  certain  condition  was  performed,  it  will  nev- 
ertheless operate  as  an  escrow.'  We  find  no  sufficient  proof  of  the  de- 
livery of  the  deeds  in  question.  The  presumption  of  a  delivery,  as  an 
independent  and  substantive  contract,  is  repelled,  not  only  by  the  an- 
swer, but  V>y  the  proof  of  the  contract  which  was  in  fact  made,  and  of 
which  the  deeds  were  but  an  integral  part ;  a  contract  of  which  the 
company  had  full  notice,  for  it  was  not  an  unimportant  party  thereto. 
It  must  be  borne  in  mind  that  this  court  is  now  sitting  as  a  court  of 
equity,  whicli  regards  not  the  circumstances  or  outward  ceremonial,  but 
the  substance  of  the  act,  and,  therefore,  we  think  that  if  the  respondent 
had  entered  the  parlor  of  the  company,  the  president  and  directors  be- 
ing there  in  session,  and  by  the  most  formal  act  had  delivered  the  deeds 
in  question  to  the  head  of  the  corporation,  statin'^  the  circumstances 
under  which  and  to  accomplish  which  they  were  executed,  we  should  be 
comi<elIed  to  regard  it  as  a  delivery,  to  take  effect  only  on  the  final  con- 
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notwithstanfling,  be  operative  from  the  time  of  its  deliv- 
ery. It  is  not,  however,  an  inevitable  conclusion  that  the 
mere  delivery  of  manual  possession  is  a  valid  delivery  of 
the  deed.  If  the  acceptance  of  an  agency  from  both  par- 
ties will  involve  no  violation  of  duty  to  either,  the  re- 
leasor may  make  the  agent  of  the  releasee  his  own  agent 
for  the  purpose  of  holding  the  deed  as  an  escrow,  and  re- 
turning it  to  him  in  case  a  stipulated  condition  is  not  per- 
formed. The  rule  that  a  delivery  to  an  agent  of  the 
grantee  is  equivalent  to  a  delivery  to  the  grantee  himself 
would  not  apply  in  such  a  case,  because  there  is  not  that 
personal  identity  between  the  releasee  and  his  agent, 
upon  which  the  reason  for  the  rule  depends.^  A.  grantor 
may  make  the  agent  of  the  grantee,  it  is  conceded,  his 
own  agent  for  the  purpose  of  holding  the  deed  and  return- 
ing it  to  him  in  case  a  condition  agreed  upon  is  not  per- 
formed.^ 

§  317.  Deed  placed  in  grantee's  hand  for  transmis- 
sion to  another.  — Where  it  was  agreed  between  the  par- 
ties that  a  deed  should  remain  in  the  hands  of  a  third 
person  until  the  happening  of  a  certain  event,  when  it 
should  be  delivered  over  and  take  effect,  it  was  held  that 
the  fact  that  it  was  left  in  the  hands  of  the  grantee,  but 
solely  for  the  purpose  of  transmission  to  such  third  per- 

summation  of  the  contract.  In  Flagg  v.  Mann,  2  Sum.  510,  that  learned 
jurist,  Justice  Story,  says :  Though  there  is  a  technical  difficulty  in  the  sug- 
gestion of  the  delivery  of  the  deed  to  the  grantee  as  an  escrow,  yet  a  court 
of  equity  will  not  govern  itself  exclusively  by  technical  principles  of  law 
where  the  intentions  of  the  parties  will  be  thereby  defeated.  It  requires, 
however,  he  says,  clear  evidence  of  what  the  intention  is,  and  whether  it 
will  be  so  defeated ;  otherwise  the  rule  of  law  must  prevail.  In  this  case 
we  are  perfectly  satisfied  of  the  intentions  of  the  parties,  and  that  if  the 
possession  of  the  deeds  by  the  company  be  regarded  as  an  absolute  techni- 
cal delivery,  the  intention  of  the  party  will  be  frustrated  and  defeated." 
See  Millership  r.  Brookes,  5  Hurl.  &  N.  797. 

1  Cincinnati,  Wilmington  etc.  R.  R.  Co.  v.  Iliff,  13  Ohio  St.  235.  See, 
also.  Southern  L.  Ins.  Co.  v.  Cole,  4  Fla.  359;  Price  v.  Pittsburgh  H.  W. 
& C.  R.  R.  Co.,  34  111.  13 ;  Watkina  v.  Nash,  L.  R.  20  Eq.  262 ;  Weir  v. Bat- 
dorf,  24  Neb.  83. 

»  Ashford  v.  Prewitt,  102  Ala.  264 ;  48  Am.  St.  Rep.  37. 
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son,  did  not  cause  the  deed  to  take  effect  as  an  operative 
instrument/  But  in  the  case  cited,  the  deed  at  the  time 
the  point  was  raised  was  in  the  hands  of  the  depositary. 
If  the  grantee  had  retained  the  possession  of  the  deed, 
and  chiimed  that  its  delivery  to  him  was  absoUite,  the 
rule  that  it  could  not  he  delivered  to  him,  and  held  by 
him  as  an  escrow,  would  apply.  Parol  evidence  would 
not  be  admissible  to  show  a  condition  attached  to  the 
delivery,  and  the  delivery  to  him  would   necessarily  be 

1  Gilbert  v.  North  America  etc.  Ins.  Co.,  23  Wend.  43;  35  Am.  Dec. 
543.  And  see  Jackson  v.  Shelden,  22  Me.  569;  Brown  v.  Reynolds,  37 
Tenn.  (5  Sneed),  639;  Simon  ton's  Estate,  4  Watts,  180;  Murray  v. 
Stair,  4  Barn.  &  C.  82;  Den  v.  Partee,  2  Dev.  &  B.  530.  In  Gilbert  v. 
North  America  etc.  Ins.  Co. ,  supra,  Bronson,  J.,  said  for  the  court :  "  If  the 
grantor  do  not  intend  that  his  deed  shall  take  effect  until  some  condition 
is  performed,  or  the  happeninj^  of  some  future  event,  he  should  either 
keep  it  himself,  or  leave  it  with  some  third  person  as  an  escrow,  to  be 
delivered  at  the  proper  time.  If  he  deliver  it  as  his  deed  to  the  grantee, 
it  will  operate  immediately,  and  without  any  reference  to  the  perform- 
ance of  the  condition,  although  such  a  result  may  be  contrary  to  the  ex- 
press stipulation  of  the  parties  at  the  time  of  the  delivery.  This  is  one 
of  the  cases  in  which  the  law  fails  to  give  effect  to  the  honest  intention 
of  the  parties,  for  the  reason  that  they  have  not  adopted  the  proper  lega^ 
means  of  accomplishing  their  object.  But  this  case  does  not  come  within 
the  rule.  There  was  no  delivery  of  the  deed,  either  upon  condition  or 
otherwise,  to  the  grantee.  The  agreement  of  the  party  was,  in  substance, 
that  the  deed  should  be  placed  in  the  hands  of  Mr.  Babcock  [the  de- 
positary], until  the  controversy  with  White  should  be  settled,  and  then, 
and  not  before,  xhe  conveyances  should  be  delivered.  It  was  not  neces- 
sary that  the  word  '  escrow'  should  be  used  in  making  this  arrangement. 
The  intention  of  the  parties  was  sufficiently  manifested  without  it: 
Clark  V.  Gifford,  10  Wend.  310.  If  Babcock  had  been  present,  and  the 
conveyances  had  been  handed  to  him  at  that  time,  there  would  have 
been  no  question  about  it,  and  although  absent,  if  the  deed  had  been 
sent  to  him,  with  the  proper  instructions,  by  the  hand  of  a  third  person, 
it  could  not  be  maintained  that  this  would  amount  to  a  delivery  to  the 
grantee.  Now,  what  was  done  in  this  case?  The  deed,  as  well  as  the 
mortgage,  was  left  in  the  hands  of  Nottingham  to  be  forwarded  to  Bab- 
cock, the  depositary.  It  was  not  put  into  the  hands  of  the  grantee  to 
keep,  but  merely  as  a  mode  of  transmission  to  Babcock,  as  was  well  said  by 
the  judge  on  the  trial.  There  was  neither  any  formal  delivery,  nor  any 
intent  that  the  grantee  should  take  it  as  the  deed  of  the  grantor.  Not- 
tingham received  it,  not  a.8  grantee,  but  as  the  agent  of  the  grantor  for  a 
special  purpose ;  and  I  see  no  good  reason  why  he  could  not  execute  that 
trust  as  well  as  a  stranger.  He  did  execute  it  with  fidelity,  and  the 
deed  still  remains  with  the  depositary  agreed  on  by  the  parties." 
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absolute.'  Where  the  deed  has  been  actually  placed 
by  the  grantee  in  the  hands  of  the  depositary,  there  can 
be  no  objection  to  considering  it  an  escrow.  The  deed 
while  in  the  hands  of  the  grantee  for  tlie  purpose  of 
transmission  to  another,  to  be  held  in  escrow,  may  be 
considered  as  in  transitu,  and  when  delivery  has  been 
really  made  to  the  depositary,  as  much  effect  should  be 
given  to  the  understanding  and  agreement  of  the  parties 
as  if  the  grantor  had  himself  placed  the  deeds  in  the 
hands  of  the  depositary,  with  instructions  to  deliver  it 
to  the  grantee  upon  the  performance  of  a  condition.^ 

§  317  a.     Notice  of  deed   in  escrow.  —  Where  a  deed 
has  been  placed  in  the  hands  of  a  depositary  to  be  de- 

^  Braman  v.  Bingham,  26  N.  Y.  483,  491. 

»  See  Fairbanks  v.  Metcalf,  8  Mass.  230.  In  that  case,  Sedgwick,  J., 
said:  "That  the  delivery  of  a  deed  should  operate  as  an  escrow,  it  is 
necessary  that  it  should  be  made  to  a  stranger,  ami  not  to  the  party ;  for 
if  one  make  a  deed,  and  deliver  it  to  the  party  to  whom  it  is  made  as  an 
escrow,  upon  certain  conditions,  in  such  case,  let  the  form  of  the  words 
be  whatever  it  may,  the  delivery  is  absolute,  and  the  deed  shall  take 
effect  presently  as  his  deed,  and  the  party  to  whom  it  is  delivered  is  not 
bound  to  perform  the  condition;  for  in  traditionibus  chartarum,  non  quod 
dictum,  sed  quod  factum  est,  inspicHur.  The  question  then  is,  wheth<T 
from  the  facts  appearing  in  this  case,  the  delivery  of  the  deed  in  1S06 
•was  made  to  Woodward  or  to  Adams.  If  to  the  former,  it  was  an  escrow ; 
if  to  the  latter,  it  was  absolute,  and  the  deed  then  took  effect.  There 
can  be  no  doubt  what  the  intention  of  the  parties  was.  It  was  their 
intention  and  agreement  that  the  deed  should  operate  as  an  escrow. 
The  deed  was  not  at  that  time  to  become  absolute.  It  was  not  then  to 
go  into  the  possession  of  Adams.  But,  on  the  contrary,  it  was  to  be 
placed  in  the  hands  of  a  third  person,  by  him  to  be  kept  until  an  adjust- 
ment should  be  made  between  the  parties,  and  a  defeasance  executed 
by  Adams,  or  until  further  directions  should  be  given  by  the  parties. 
When,  however,  Metcalf  sealed  it,  he  delivered  it  into  the  hands  of 
Adams;  but  it  was  immediately  afterward,  in  coyifurmity  to  the  undrr- 
standing  ay^d  agreemeyit  of  the  parties,  placed  in  the  possession  of  Wood- 
ward. Now,  the  plain  sense  and  justice  of  the  case  requires  that  the 
deed,  while  in  the  hands  of  Adams,  should  be  considered  as  tu  trayi^itu 
to  the  possession  of  AVoodward — as  much  so  as  if  words  to  that  effect 
had  been  pronounced  by  Metcalf  at  the  time.  The  agreement  had  been 
previouslu  made,  and  subsequently  the  delivery  in  conformity  to  it;  and 
I  think  that,  according  to  the  facts,  Adams  is  to  be  considered  merely 
the  instrument  or  agent  of  Metcalf,  to  deliver  the  deed  to  Woodward, 
according  to  the  intention  and  agreement  of  the  parties,  as  an  escrow." 
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livered  after  the  grantor's  death  it  may  be  shown  that  a 
mortgagee  had  notice  at  the  time  he  received  his  mortgage 
of  the  execution  of  the  deed  and  its  deposit.  The  mate- 
rial element  of  a  valid  delivery  in  escrow  under  such 
circumstances  is  that  the  deed  has  absolutely  passed  be- 
yond the  grantor's  control.  The  grantor's  motive  is  the 
controlling  fact,  and  that  intention  is  to  be  gathered  from 
all  the  circumstances  attending  the  transaction.' 

§  318.  Some  condition  to  be  performed  before  de- 
livery.— To  give  a  deed  the  character  of  an  escrow  it  is 
essential  not  only  that  it  should  be  delivered  to  a  third 
person,  but  that  its  delivery  to  the  grantee  should  be  de- 
pendent upon  the  occurrence  of  some  event,  or  the  per- 
formance of  some  condition.  If,  therefore,  it  be  delivered 
to  a  third  person,  to  be  kept  by  him  during  the  pleasure 
of  the  grantor,  and  subject  to  his  order,  it  is  not  an  es- 
crow.^ Where  a  deed  is  thus  deposited  with  a  third  per- 
son, to  be  delivered  to  the  grantee  upon  the  order  of  the 
grantor,  it  is  not  an  escrow,  because  it  is  deemed  in  law 
to  be  still  in  the  grantor's  possession.  "There  was  noth- 
ing agreed  to  be  done  by  or  on  the  part  of  the  grantee,  as 
the  condition  upon  the  performance  of  which  the  deed 
was  to  become  absolute,  and  to  be  delivered  to  him  by  the 
third  person.  It  is  the  general  rule  that  a  deed  delivered 
to  a  third  person  is  viewed  as  an  escrow  only  in  case  it  is 
agreed  that  the  deed  is  to  be  delivered  to  the  grantee, 
upon  the  performance  by  him  of  the  stipulated  condi- 
tion."^ 

§  319.     Whetber  an  escrow  or  a  present  deed. — It  is 

often  difficult  to  determine,   where  a  deed  is  not  imme- 
diately delivered  to  the  grantee  after  its  execution,  but  is 

»  Witteny>rock  v.  Cass,  110  Cal.  1. 

*  Loubat  V.  Kipp,  9  Fla.  60;  Arnold  v.  Patrick,  6  Paige,  310;  Carrick 
r.  French,?  Humph.  459;  Johnson  t;.  I'.ranch,  11  Humph  521;  Ordinary 
of  New  Jersey  v.  Thatcher,  41  N.  J.  L.  403;  32  Am.  Rep.  225;  Evans  v. 
Gibbs,  6  Humph.  405;  Graves  v.  Tucker,  !8  Mies.  9. 

*  Fitch  V.  Bunch,  30  Cal.  208,  213;  Miller  r.  Sears,  91  Cal.  282;  25  Am. 
St.  Rep.  176;  HoyU'.  McLagan,  87  Iowa,  7-»6. 


^ 
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placed  in  tlie  hands  of  a  third  person,  to  be  delivered  by 
him  at  some  time  in  the  future  to  the  grantee,  whether  it 
is  to  be  deemed  the  deed  of  the  grantor  presently  or  an 
escrow.  The  determination  of  this  question  will  de[»end 
upon  the  intent  of  the  parties,  and  the  words  used  and 
purposes  expressed  as  indicative  of  that  intention,  rather 
than  upon  the  name  by  which  the  parties  may  charac- 
terize the  instrument.  The  distinction  recognized  by  the 
cases  seems  to  be  this:  If  the  payment  of  money  or  the 
performance  of  some  other  condition  is  the  circumstance 
upon  which  the  future  delivery  is  to  depend,  the  instru- 
ment is  an  escrow;  but  where  the  future  delivery  does 
not  depend  upon  the  performance  of  any  condition,  but 
it  is  deposited  with  a  third  person  merely  to  await  the 
lapse  of  time  or  the  happening  of  some  contingency,  it 
will  be  deemed  the  grantor's  deed  presently.^ 

§  320.  Materiality  of  distinction.— This  distinction  is 
material  because  if  it  be  an  escrow  no  title  passes  to  the 
grantee  until  the  second  delivery,  while  if  it  be  a  present 
deed,  the  title  upon  the  happening  of  the  contingency,  or 
upon  the  lapse  of  the  specified  time,  passes  by  relation 
from  the  time  the  instrument  was  placed  in  the  hands  of 
the  depositary  or  trustee.  As  the  intent  of  the  parties  is 
tiie  point  to  be  ascertained,  each  case  must  be  decided 
upon  its  own  peculiar  circumstances,  upon  the  language 
employed,  the   situation  of  the  parties,  the  objects  to   be 

'  Hathaway  v.  Payne,  34  N.  Y.  92;  Foster  v.  Mans6eld,  3  Met.  412;  37 
Am.  Dec.  154;  Wheelwrij^htv.  Wheelwright,  2Mass.  454;  3  Am.  Dec.  66; 
Simley  V.  Smiley,  114  Ind.  258;  Regan  v.  Howe,  121  Mass.  424;  McCalla  v. 
Bane,  45  Fe.l.  Rep.  828;  Fairbanks  i'.  Metcalf,  8  Mass.  230;  Stewart  u. 
Stewart,  5  Conn.  317 ;  Jackson  v.  Sheldon,  22  Me.  569 ;  Owen  v.  Williams, 
114  Ind.  179 ;  Goodpaster  v.  leathers,  123  Ind.  121 ;  Jones  v.  Swayze,  42  N. 
J.  L.  279;  Brown  v.  Austen,  35  Barb.  o41;  Ruggles  t>.  Lawson,  13  Jolins. 
285;  7  Am.  Dec.  375.  But  see  Stone  v.  Duvali,  77  111.  475,  where  a  de- 
liwry  ol'  tliis  kind  was  considered  rather  to  be  an  escrow.  And  see, 
also,  generally,  Taft  v.  Tuft,  59  Mich.  1S5;  60  Am.  Rep.  291  ;  Wallac.'  t;. 
Harris,  32  Mich.  380;  Ball  r.  Foreman,  37  Ohio  St.  132;  Wellborn  v. 
Weaver,  17  Ga.  267;  63  Am.  Dec.  235;  Crooks  r.  Crooks,  34  Ohio  St.  610; 
Williams  v.  Schatz,  42  Ohio  St.  47;  Brutsmau  v.  Baker,  30  Wis.  6^4;  11 
Am.  Rep.  592. 
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attained,  and  such  other  facts  as  may  throw  light  upon 
the  intention  of  the  parties.  In  a  case  in  New  Yorlc, 
Potter,  J.,  reviews  the  cases  at  some  length,  and,  in  deliver- 
ing the  opinion  of  the  court,  observes:  "The  cases  can  be 
multiplied,  each  varjdng  from  every  other  by  some  nice 
shade  of  difference  upon  the  question  whether  in  the 
present  case  the  deed  was  an  escrow  in  the  hands  of 
the  depositary,  or  whether  the  depositary  was  made  the 
trustee  of  the  grantor.  In  the  former  case,  a  second  de- 
livery is  generally  required  before  the  title  passes;  in  the 
latter,  the  title  passes  at  the  instant  of  delivering  the 
deed  to  the  depositary.  This,  I  think,  is  the  true  dis- 
tinction. In  the  case  at  bar  there  was  no  direction  by 
the  grantors  that  the  deed  was  left  as  an  escrow,  and  it 
presents  no  evidence  of  intent  on  the  part  of  the  grantors 
to  make  this  deed  an  escrow.  There  is  no  condition 
mentioned  in  the  agreement  to  be  performed  before  de- 
livery, which  in  law  would  create  it  an  escrow,  and  pre- 
sumptions arising  from  the  language  of  the  agreement 
being  taken  most  strongly  against  the  grantor,  forbids 
any  implication  of  its  being  an  escrow."^ 

§  321.  Grantee  must  perform  condition  before  en- 
titled to  delivery. — When  the  instrument  has  been  placed 
in  the  hands  of  the  depositary  the  grantee  is  not  entitled 
to  it,  nor  does  he  acquire  any  rights  under  it,  until  he 
has  performed  the  condition  upon  which  the  depositary 
is  to  deliver  it  to  him.^  "A  deed  takes  effect  only  from 
the  time  of  its  delivery;  and  where  a  deed  is  placed  in  the 
hands  of  a  third  person  as  an  escrow,  as  in  this  case, 
the  grantee  was  only  entitled  to  a  delivery  of  the  deed 
upon  a  strict  compliance  with  the  terms  of  the  agreement. 


175;  Cook  v.  Brown,  34  N.  H.  465;  Hunter  v.  Hunter,  17  Barb.  2a; 
Goodell  V.  Pierce,  2  Hill,  659;  Tooley  v.  Dibble,  2  Hill,  641;  Ruggles  v. 
Laweon,  13  Johns.  285;  7  Am.  Dec.  375;  Price  v.  Pittsburgh  etc.  R.  R. 


Goodt 

Lav 

Co.,  34  111.  13. 

2  Demesmey  v.  Gravelin,  56  111.  93;  Skinner  v.  Baker,  79  111.  495; 
Eichlor  v.  Holroyd,  15  Bradw.  (111.)  657. 
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which  was  clearly  a  condition  precedent  to  its  delivery."^ 
And  the  condition,  it  has  been  held,  must  be  literally  ful- 
filled. Hence,  where  the  condition  upon  which  a  deed 
delivered  as  an  escrow  is  to  become  absolute  is,  that  the 
grantee  shall  execute  a  bond  for  the  maintenance  and  sup- 
port of  a  third  person  during  life,  the  deed  cannot  be- 
come operative  in  case  the  bond  is  not  executed,  although 
such  third  person  has  died,  and  the  grantee  had  during 
his  life  given  him  the  required  support."  "Until  the  con- 
dition is  performed,  the  deed  is  of  no  more  force  than  it 
would  have  been  if  the  grantor  after  signing  and  sealing 
the  instrument  had  deposited  it  in  his  own  desk." 


3 


§  322.  Escrow  delivered  without  authority  or  ob- 
tained fraud uleutly  passes  no  title. — Until  the  condition 
has  been  performed  and  the  deed  delivered  over  the  title 
does  not  pass,  but  remains  in  the  grantor.  If  the  condi- 
tion is  not  performed,  the  grantee,  we  have  seen,  is  not 
entitled  to  the  deed.  If  the  depositary  deliver  the  deed 
Mithout  authority  to  do  so  from  the  grantor,  or  if  the 
grantee  obtain  possession  of  it  fraudulently,  without  per- 
forming the  condition,  the  deed  is  void.  The  deed  thus 
obtained  conveys  no  title  either  to  the  grantee  or  purchas- 
ers under  him.'*     Although,  as  was  previously  shown,  the 

^  Dyson  v.  Bradshaw,  23  Cat.  528,  536,  per  Crocker,  J.  See,  also,  Beem 
V.  McKusick,  10  Cal.  538. 

*  Hininan  v.  Booth,  21  "Wend.  267.  And  see  Abbott  v.  Alsdorf,  19 
Mich.  157;  Jackson  v.  Rowhind,  6  Wend.  t>66. 

»  Smith  V.  South  Royalton  Bank,  32  Vt.  341,  347  ;  76  Am.  Dec.  179,  per 
Bennett,  J. 

*  White  V.  Core,  20  W\  Va.  272;  Black  v.  Shreve,  13  N.  J.  Eq.  458; 
Everts  v.  Agnes,  4  Wis.  .343;  65  Am. Dec.  314;  s.  c.  6  Wis.  453;  Smith  v. 
South  Koyalton  Bank,  32  Vt.  341;  76  Am.  Dec.  179;  Patrick  v.  :McCor- 
mick,  10  Neb.  1;  People  v.  Bostwick,  32  N.  Y.  450;  Dyson  v.  Bradshaw, 
2;;  Cal.  536;  Fitch  v.  Bunch,  30  Cal.  208;  Abbott  r.  Alsdorf,  19  Mich.  158; 
Cagger  v.  Lansing,  57  Barb.  421 ;  lllinuis  Cent.  R.  R.  Co.  v,  McCullough, 
69  111.  170;  Peter  v.  Wright.  6  Port.  (Ind.)  183;  Fraser  v.  Davie,  11  S.  C. 
56;  Stiles  v.  Brown,  16  Vt.  563;  Calhoun  r.  American  Emigrant  Co.,  93 
U.  S.  124;  Daggett  v.  Daggett,  143  Mass.  516;  Carter  v.  Mills,  30  Mo.  439; 
Townsend  v.  Hawkins,  45  Mo.  285;  Robbins  v.  Magee,  76  Ind.  381 ;  Fitz- 
gerald r.  Goff,  99  Ind.  28;  Gould  v.  Wise,  97  Cal.  532;  Tisher  v.  Beck- 
with,  30  Wis.  55;  11  Am.  Rep.  546;  Southern  L.  Ins.  Co.  u.  Cole,  4  Fla. 
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possession  of  a  deed  by  the  grantee  is  prima  facie  evidence 
of  its  delivery,  yet  where  it  appears  that  the  final  transfer 
was  dependent  upon  the  compliance  with   certain   terms 

359;  Colton  v.  Gregorjs  10  Neb.  125;  Harkreader  v.  Clayton,  56  Miss.  383; 
Henry  v.  Carson,  96  Ind.  412;  Peter  v.  Wright,  6  Ind.  183;  Berry  v.  An- 
derson, 22  Ind.  36.     And  see  Fresno  Land  Co.  v.  McCarthy,  59  Cal.  309. 
In  the  case  of  Smith  v.  South  Royalton  Bank,  supra,  a  bond  and  mort- 
gage had  been  executed  for  the  purpose  of  being  delivered  to  the  treas- 
urer of  the  State,  to  enable  a  bank  to  obtain  an  increased  it'sue  of 
registered  bills.     The  mortgagor  delivered  the  bond  and  morttrage  to  a 
third  person  until  he  received  an  indemnity  bond  from  the  bank.     The 
depositary,  however,  delivered  the  instruments  to  the  treasurer  in  vio- 
lation of  his  trust.     No  bond  ever  having  been  delivered,  and  suit  being 
brought,  the  mortgagor  urged  that  no  title  passed  to  the  treasurer, 
because  the  condition  upon  which  delivery  was  to  be  made  was  not  per- 
formed.    Bennett,  J.,  delivering  the  opinion  of  the  court,  said:  "The 
deed  not  having  been  delivered,  it  was  a  nullity  and  void,  or,  more 
properly  speaking,  never  existed,  and  must  be  tainted  with  the  fraud 
of    Rolfe,  which   goes  to  the  very  existence  of  the  instruments,  into 
whosesoever  hands  they  may  come.     It  is  not  like  the  cases  where  the 
fraud  is  collateral,  as  where  the  instrument  has  become  a  ]ierfect  one, 
and  it  is   appropriated   fraudulently  to  a  use   different   from   the  one 
for  which   it  was  created.     It  is   then  the  important  qiustion  in  the 
case,  whether  from  the   facts  disclosed  there  is  any  good   ground    to 
hold  that  the  grantors  cannot  avail  themselves  of  the  want  of  a  deliv- 
ery of  the  bond  and  mortgage?    It  is  said  on  the  part  of  the  deiense 
that  the  orators  ought  to  be  bound  by  the  delivery  of   the  bond   and 
mortgage  by  Kolfe,  although  he  has  been  guilty  of  a  gross  fraud,  and 
has  transcended  his  authority,  because  the  orators  have  enabled  \\.m 
to  mislead  an  innocent  party,  and  that  the  maxim  of  natural  justice 
applies  to  this  case  with  its  full  force,  'that  he  who,  though  without 
any  intentional  fraud,  has  put  it  in  the  power  of  another  person  to 
do  an  act  which  must  be  injurious  to  himself,  or  to  another  innocent 
party,  shall  himself  suffer  the  loss  rather  than  the  other  party  who  has 
placed  confidence  in  him.'     Though  this  position  may  seem  specious, 
yet  we  think,  as  applied  to  this  case,  it  is  not  sound.     The  authority 
delegated  to  Rolfe  was  to  do  a  single  act,  and  his   agency  was  of  the 
most  special  kind,  requiring  him  only  to  perform  a  single  act,  stri  tly 
ministerial  in  its  character.     Mr,  Smith,  in  his  treatise  on  Mercantile 
Law,  a  work  of  great  accuracy,  on  page  59,  second  edition,  after  defining 
a  general  agent,  proceeds  to  say:  'His  authority  cannot  be  limited  by 
any  private  order  or  direction  not  known  to  the  party  dealing  with  him. 
But  the  rule,'  he  says,  'is  directly  the  reverse  concerning  a  particular 
agent,  that  is,  an  agent  employed  specially  in  one  single  transaction, 
for  it  is,'  he  adds,  'the  duty  of  the  person  dealing  with  such  a  one  to 
ascertain  the  extent  of  his  authority,  and  if  he  does  not  doit  lie  mui-t 
abide  the  consequences.'     So,   in   Faley  on  Agency,    by   Llo^d,   third 
edition,  199,  note,  after  stating   the   rule  applicable  to  general  agents, 
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and  conditions,  the  party  who  daiins  under  the  deed 
must  prove  such  compliance.  His  right  to  the  deed  and 
to  tlie  property  conveyed  is  subject  to  the  performance  of 

and  the  assumptions  to  ])e  made  that  they  have  an  unqualified  author- 
ity to  act  in  all  matters  within  the  scope  of  their  agency,  it  is  said,  'in 
the  case  of  a  particular  agent,  that  is,  one  employed  specially  in  that 
single  instance,  no  such  assumption  caa  be  reasonably  made,  and  it 
becomes  the  duty  of  the  person  dealing  with  him  to  ascertain  by  inquiry 
the  nature  and  extent  of  his  authority,  and  if  it  be  departed  from  he 
muat  be  content  to  abide  the  consequences.'  This  distinction,  he  says, 
will  explain  all  the  cases  in  the  text.  See,  also.  Smith's  Mer.  Law  (3d 
ed.),  107,  lOS;  Wooden  v.  liurford,  2  Cromp.  &  M.  395;  Jordan  v.  Nor- 
ton, 4  Mee.--.  &  W.  155;  Sykes  v.  Giles,  5  Mees.  &  W.  645.  'Where  one 
of  two  innocent  persons  must  suffer  from  the  fraud  of  a  third  person, 
the  inquiry  naturally  arises,  which  gave  the  credit?  Smith  is  not  charge- 
able with  holding  out  Rolfe  as  possessing  larger  powers  than  he  in  fact 
had  ;  and  the  State  treasurer  not  having  ascertained  the  true  extent  of 
his  powers,  though  this  may  be  without  any  personal  fault  in  him, 
must,  as  between  Smith  and  himself,  be  regarded  as  haviug  trusted 
to  Rolfe  rather  than  Smith;  or  in  other  words,  the  State  treasurer,  or 
rather  those  in  whose  belialf  he  was  acting,  must  sustain  the  I  ss  occa- 
sioned by  the  fraud  of  Rolfe  rather  than  Smith.  If  an  agent  in  dealing 
for  his  principal  stritly  within  his  authority  commits  a  fiaud  in  the 
sale  of  property,  the  principal  must  answer  for  it,  unless  he  chooses  to 
repudiate  the  fraud  and  restore  the  dealer  to  his  former  situation.  He 
cannot  adopt  the  dealing  and  repudiate  the  fraud.  The  maxim  in  re- 
lation to  which  of  two  innocent  persons  shall  suffer  from  the  fraud  of  a 
third  person,  is  not  to  be  so  extended  as  to  make  the  principal  responsi- 
ble for  the  want  of  the  general  integrity  of  his  agent,  and  for  his  acts 
attended  with  fraud  which  are  not  included  within  the  jtower  conferred 
upon  him.  Such  an  application  of  the  maxim  would  break  down  well- 
settled  principles,  and  would  i)revent  the  principal  from  defending  upon 
the  ground  that  it  was  the  fraud  of  the  agent,  even  in  cases  where  the 
agent  acted  in  a  matter  beyond  the  extent  of  his  powers.  The  maxim 
was  first  applied  by  Lord  Holt  in  an  action  for  a  deceit  in  the  sale 
of  some  silks  by  an  agent  who  had  authority  to  make  the  sale' :  1  Salk. 
289.  In  such  a  case  the  application  of  the  maxim  is  well  enough,  but  here 
Rolfe  was  a  special  agent  to  deliver  the  deeil  upon  a  special  condition, 
and  the  fraud  consisted  in  his  doing  an  entire  act  which  he  had  no 
authority  to  do.  It  might  have  been  better  it  the  law  had  required  that 
it  should  appear  upon  the  face  of  a  deed  that  it  was  delivered  as  an  escrow, 
and,  if  such  had  been  the  rule,  grantees  might  have  been  more  secure 
against  fraud;  but,  as  was  well  said  by  Marshall,  C.  J.,  '  the  law  is  set- 
tled otherwise,  and  it  is  not  to  be  disturbed  by  the  court':  4  Cranch, 
222.  The  position  that  an  agent  with  limited  powers  cannot  bind  his 
principal  when  he  transcends  bis  powers,  and  that  the  persem  dealing 
with  him  is  bound  to  know  the  extent  of  his  powers,  is  too  well  estal- 
lished  to  be  questioned:  1  Peters,  290.    The  bond  and  mort^jage,  then. 
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a  condition  precedent,  and  this  performance  it  is  neces- 
sary  to  prove.  That  the  condition  upon  which  he  was  to 
receive  the  deed  has  been  performed  cannot  be  inferred 
from  the  fact  that  the  grantee  has  the  unexplained  pos- 
session of  the  deed.^  "If  the  party  to  be  bound  suffer 
the  paper  to  go  into  the  hands  of  a  third  person,  with 
authority  to  deliver  it  in  case  certain  conditions  are  com- 
plied with,  a  transfer  of  the  paper  without  compliance 
with  the  conditions  is  no  delivery,  for  want  of  authority 
in  the  agent  to  do  the  act.  It  is  the  duty  of  the  party 
thus  accepting  a  tradition  of  the  instrument  to  see  to  it 
that  the  agent,  in  the  act  of  transfer,  is  authorized  to  do 
it,  unless  he  be  the  party's  general  agent."  ^  An  owner 
of  a  tract  of  land,  having  subscribed  for  stock  in  a  rail- 
road company,  signed  and  acknowledged  the  deed  for  the 
land,  which,  it  was  agreed,  the  company  should  take  in 

was  a  nullity  in  the  hands  of  the  treasurer  /or  the  want  of  n  delivery,  and 
he  cannot  escape  this  consequence  by  an  application  to  the  case  of  the 
maxim,  which  is  sometimes  applied  as  between  two  innocent  parties. 
This  is  not  like  the  case  of  Pratt  v.  Holman  et  al.,  16  Vt.  530.  There 
the  deed  was  delivered  to  the  agent  appointed  by  the  grantee  to  procure 
it.  In  such  a  case  the  delivery  to  the  agent  was  effective  to  pass  the 
title,  although  it  was  delivered  upon  a  condition  which  had  not  been, 
performed  :  1  Seld.  238 ;  8  Mass.  238.  In  legal  effect  it  was  a  delivery  to 
a  grantee.  Besides,  the  court  in  Pratt  v.  Holman  ])ut  the  case  upon  the 
ground  that  the  agent  was  satisfied  with  the  promise  to  pay  the  money, 
and,  if  not  paid,  .-in  action  might  be  had  on  the  promise.  This  was 
clearly  a  case  where  the  deed  took  effect  from  the  time  it  was  delivered 
to  the  agent.'  And  see  Cotton  v.  Gregory,  10  Neb.  125 ;  Titus  v.  Phillips, 
18  N.J.  Eq.  541. 

1  Black  V.  Shreve,  13  N.  J.  Eq.  (2  Beasl.)  455. 

*  Whelpley,  J.,  in  Black  v.  Shreve,  supra.  But  see  Blight  v.  Schenck, 
10  Pa.  St.  285,  51  Am.  Dec.  478,  where  Rogers,  J.,  said,  his  remarks, 
however,  being  obiter  dicta,  as  the  case  was  decided  on  another  point: 
"  If  a  man  employs  an  incompetent  or  unfaithful  agent,  he  is  the  cause 
of  the  loss,  so  far  as  an  innocent  purchaser  is  concerned,  and  he  ought 
to  bear  it,  except  as  against  the  party  who  may  be  equally  negligent  in 
omitting  to  inform  himself  of  the  extent  of  the  authority,  or  may  com- 
mit a  wrong  by  acting  knowingly  contrary  to  them.  But  this  principle 
must  not  be  extended  to  a  person  who  has  no  possible  means  of  protect- 
ing himself,  who  acts  on  the  presumption  that  the  records  of  the  county 
are  not  intended  to  mislead,  but  speak  the  truth,  that  the  acts  and  decla- 
rations of  the  grantor  are  such  as  they  purport  to  be.  If  the  grantor  is 
injured  by  the  conduct  of  his  agents,  the  remedy  is  against  them ;  surely 
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payment  for  the  stock  subscribed.  The  deed  was  placed  in 
the  hands  of  a  third  person,  the  grantor  telling  him  that 
an  agent  would  call  in  a  short  time,  and  deliver  a  certifi- 
cate for  the  stock  subscribed,  and  the  depositary  was 
instructed,  upon  the  receipt  of  the  certificate,  to  deliver 
the  deed  to  the  company's  agent.  The  agent  called,  but 
did  not  have  any  certificate  of  stock;  he,  however,  re- 
quested the  depositary  to  place  the  deed  in  his  hands,  so 
that  he  might  give  it  to  the  attorney  of  the  company  for 
examination.  This  was  done,  and  the  company  sold  the 
land.  But  it  was  held  that  the  delivery  by  the  depositary 
before  the  performance  of  the  condition  did  not  convey 
the  title,  and  that  the  owner  was  entitled  to  have  his  deed 
and  the  deed  made  by  the  railroad  company  to  its  grantee 
set  aside  as  void.'  But  where  persons,  after  an  exchange 
of  lands,  had  deposited  their  deeds  in  escrow,  and  trans- 
ferred to  one  another  the  possession  of  their  respective 
tracts  of  land,  and  the  depositary  had  one  of  the  deeds 
recorded  without  the  grantor's  knowledge,  and  a  person 
in  good  faith  took  a  mortgage  on  the  land  for  a  loan,  it 
was  held  that,  although  the  mortgagor  neglected  to  pay 
off  certain  encumbrances,  as  he  agreed  to  do  with  his 
grantor,  still  the  lien  of  the  mortgagee  was  valid.^ 

§  323.  Legral  title  until  performance  of  condition  is 
in  grantor. — The  legal  title  where  possession  of  an  escrow 

there  is  no  reason  that  it  should  affect  an  innocent  purchaser  who  pays 
his  money  on  the  faith  tliat  his  title  is  ^ood.  Nor  is  it  any  answer  that 
he  may  protect  himself  by  proper  covenants.  This,  in  many  cases,  may 
be  impracticable,  and  would  amount  to  this,  to  discourage  all  sales  or 
transfers  of  property  whatever." 

'  Berry  v.  Anderson,  22  Ind.  40.  And  see  Wallace  v.  Harris,  b2  Mich. 
380;  Souverbye  v.  Arden,  1  Johns.  Ch.  240;  Illinois  Cent.  R.  R.  Co.  v. 
McCullough,  h  111.  170. 

*  Bailey  v.  Crim,  9  Biss.  95.  There  are  many  cases  that  hold  that  al- 
though a  deed  may  have  been  delivered  without  the  jierformanoe  of  the 
condition,  a  purchaser  from  the  grantee  will  obtain  a  valid  title  :  Blight  v. 
Schenck,  10  Pa.  St.  28o;  51  Am.  Dec.  478;  Simpson  r.  Del  Hoyo,  44  N.  Y. 
IIS;  Quick  v.  Milligin,  108  Ind.  419;  58  Am.  Rep.  49:  Hubbard  r.  Gree- 
ley, 84  Me.  340;  Simpson  t'.  Bank  of  Commerce  in  Buffalo,  43  Hun,  156; 
120  N.  Y.  623.  See,  also.  Miller  v.  Fletcher,  27  Gratt.  403;  21  Am.  Rep. 
356 ;  Somes  v.  Brewer,  2  Pick.  184 ;  13  Am.  Dec.  406. 
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is  obtained,  without  performance  of  the  condition  upon 
whicli  a  delivery  to  the  grantee  was  to  be  made,  remains 
in  the  grantor,  or  if  he  is  dead,  in  his  heirs.  To  main- 
tain the  plea  of  an  innocent  purchaser,  a  person  must  have 
acquired  the  legal  title,  which  he  seeks  to  protect  against 
some  latent  equity  or  charge  on  the  land.  Hence,  this 
plea  cannot  avail  a  person  who  has  bought  on  the  faith 
of  the  possession  of  the  escrow  by  the  person  named 
therein,  where  such  possession  has  been  obtained  wrong- 
fully. The  conveyance  made  by  the  grantee  in  the  es- 
crow cannot  affect  the  legal  title,  for  that  remains  in  the 
grantor  or  his  heirs.  And  as  the  equities  of  such  pur- 
chaser and  those  of  the  heirs  of  the  original  grantor  are 
equal,  the  legal  title  which  is  vested  in  such  heirs  must 
prevail.^  Where  a  deed  is  delivered  before  compliance 
with  the  condition,  the  grantor  is  not  estopped  from  set- 
ting up  its  invalidity  by  the  fact  that  he  had  acted  upon 
the  belief  that  the  condition  has  been  complied  with  be- 
fore delivery.^  When  the  deed  has  been  delivered  with- 
out authority  the  grantor  may  recover  it  by  action,  or 
have  it  removed  as  a  cloud  upon  his  title.* 

§  324.  Not  an  escrow  if  grantor  retains  right  of  con- 
trol.— As  we  have  alread}^  pointed  out,  it  is  essential  to  a 
complete  and  effectual  delivery  of  an  instrument  intended 
to  operate  as  a  present  deed,  that  the  grantor  should  part 
with  all  control  and  dominion  over  it.  If  he  retains  tlie 
right  to  recall  the  deed,  it  cannot  be  considered  as  de- 
livered. The  same  princij)le  applies  to  an  escrow.  If 
the  grantor  retains  the  right  of  control  over  it,  it  is  not 
an  escrow,  notwithstanding  the  fact  that  it  may  be  de- 
posited with  a  third  person  with  instructions  to  deliver  it 

1  Harkreader  t).  Clayton,  56  Miss.  383;  31  Am.  Rep.  3!  9;  Patrick  v. 
McCormick,  10  Neb.  1.     But  see  Bailey  v.  Grim,  9  Biss.  95. 

*  Robbins  v.  Magee,  76  Ind.  381. 

*  Eichlor  v.  Holroyd,  15  Bradvv.  (111.)  657.  A  plaintiff,  who  has  placed 
a  deed  in  escrow,  is  etill  the  owner,  and  as  title  does  not  vest  before  final 
payment,  may  maintain  an  action  to  quiet  title:  Heney  v.  Pesoli,  109 
Cal.  53. 


407  DELIVERY    IN    ESCROW.  §  325 

to  the  grantee  upon  the  compliance  by  him  of  certain 
specified  conditions.^  "An  essential  characteristic  and 
indispensable  feature  of  every  delivery,  whether  absolute 
or  conditional,  is  that  there  must  be  a  parting  with  the 
possession,  and  of  the  power  and  control  over  the  deed 
by  the  grantor  for  the  benefit  of  the  grantee  at  the  time 
of  delivery."  ^  A  grantor  cannot  revoke  a  deed  delivered 
as  an  escrow.  An  agreement  was  made  for  the  sale  of 
land,  and  the  owner  executed  a  deed  and  deposited  the 
same  with  a  third  person  to  be  delivered  to  the  plaintiff 
upon  the  payment  of  the  purchase  price.  The  contract 
fixed  no  time  for  payment;  the  grantee  took  possession 
immediately,  and  three  days  later  tendered  the  purchase 
price  to  the  depositary.  It  was  held  that  the  deed  was 
an  escrow,  and  that  the  tender  was  made  within  a  reason- 
able time.^ 

§  325.  Voluntary  conveyance. — But  it  seems  that  if 
a  person  execute  a  voluntary  conveyance  without  consid- 
eration, intending  it  as  a  donation  of  land,  and  place  it 
in  the  hands  of  a  custodian,  he  may  withdraw  it  at  any 
time  before  delivery;  the  custodian  is  not  the  judge  of 
the  performance  of  the  conditions,  where  delivery  is  con- 
ditional, and  he  has  no  power  to  deliver  the  instrument 
until  the  donor  is  satisfied.  Therefore,  where  a  deed  was 
thus  executed  and  left  with  a  person,  not  to  be  delivered 
until  signed  and  acknowledged  by  the  grantor's  wife,  nor 
until  the  grantee  should  execute  a  mortgage,  as  the 
grantor  termed  it,  securing  to  him  and  his  wife  a  life 
estate  in  the  premises,  and  the  custodian  placed  the  deed 
on  record  without  authority,  after  the  grantor's  death, 
although  it  had  not  been  signed  and  acknowledged  by 
the  wife,  and  the  mortgage  had  not  been  delivered,  the 

1  Campbell  v.  Thomas,  42  Wis.  437;  24  Am.  Rep.  427.  See  Miller  r. 
Sears,  91  Cal.  282;  25  Am.  St.  Rep.  17(1.     See  §  313,  ante. 

'  Prutsman  v.  Baker,  30  Wis.  G44,  046;  11  Am.  Rep.  592,  per  Dixon, 
C.J. 

*  Cannon  v.  Handley,  72  Cal.  133.  See,  also,  Millett  r.  Tarker,  2 
Met.  (Ky.)  608. 
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deed  was  set  aside  at  the  suit  of  the  heirs  of   the  grantor 
as  a  cloud  upon  their  title.' 

§  326.  Comments. — In  the  case  cited  in  the  preced- 
ing section,  it  appeared  that  the  conditions  had  not  been 
performed,  and  wliile  the  decision  was  right  upon  the 
merits,  we  think  the  language  quoted  in  the  note  is  sub- 
ject to  criticism.  Although  the  deed  was  voluntary,  we 
understand  that  a  voluntary  conveyance,  so  far  as  the 
grantor's  title  is  concerned,  is  just  as  effective  as  any 
other,  when  it  becomes  an  executed  contract.  If,  there- 
fore, the  conditions  upon  which  the  deed  was  to  take 
effect  had  been  complied  with,  the  donee  in  our  opinion 
would  be  entitled  to  the  deed,  and  where  the  grantor  had 
not  stipulated  that  his  judgment  as  to  the  compliance 
with  the  conditions  should  be  final,  he  could  not  arbitra- 
rily say  that  the  conditions  had  not  been  performed.  It 
would  certainly  seem  that  the  grantee  ought,  upon  proof 
of  the  performance  of  the  conditions,  to  be  entitled  to 
the  delivery  of  the  deed. 

§  327.  Equity  will  enforce  the  delivery  of  a  deed  held 
as  an  escrow,  where  the  condition  has  been  fulfilled.  In 
a  case  of  this  kind,  the  depositary  is  as  much  the  agent 
of  the  grantor  as  of  the  grantee.  His  obligation  to  deliver 
the  deed  on  performance  of  the  condition  is  just  as  strong 
as  it  is  to  withhold  it  until  performance.^  And  the  de- 
struction or  detention  by  the  grantor  of  the  deed,  after 

^  Hoig  V.  Adrian  College,  83  111.  267.  Mr.  Justice  Scott  delivered  the 
opinion  of  the  court,  and  said:  "  It  was  his  [the  grantor's]  privilege  to 
judge  for  himself  whether  the  terms  upon  which  he  was  willing  to  de- 
liver the  deed  to  his  property  as  a  donation  had  been  performed.  The 
scrivener  in  whos  j  custody  the  deed  was  left,  was  not  invested  with  any 
discretion  in  regard  to  it.  He  had  no  authority  to  deliver  it  until  the 
grantor  was  satisfied  it  siiould  be.  Being  a  voluntary  conveyance  with- 
out consideration,  the  grantor  was  at  liberty  at  any  time  to  withdraw  the 
deed  from  the  possession  of  the  custodian,  and  the  grantee  could  liave  no 
just  cause  to  complain.  The  grantor  was  under  no  legal  obligation  to 
complete  the  donation." 

^  Stanton  v.  Miller,  65  Barb.  58.  And  see  Lessee  of  Shirley  v.  Ayers, 
14  Ohio,  308 ;  45  Am.  Dec.  546. 
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performance  of  tlie  condition,  will  not  prevent  the  deed 
taking  effect.'  Where  a  person  executes  and  acknowl- 
edges a  deed  conveying  a  farm  in  fee  simple  to  his  sister, 
and  leaves  it  in  the  custody  of  a  third  party  undelivered 
and  without  any  instructions  as  to  delivery,  and  subse- 
quently makes  a  will  in  which  he  devises  two  acres  of  the 
farm  to  another  for  life,  with  the  proviso  that  the  same, 
upon  the  death  of  the  devisee,  should  "revert  back  to  said 
farm,  and  become  the  property  of  my  said  sister,  Barbara 
Lloyd,  together  with  other  lands  I  have  already  conveyed 
by  deed  to  her,"  the  devisee  is  entitled  to  a  life  estate  in 
the  two  acres,  and  the  sister  is  entitled  to  the  farm  in  fee 
simple,  subject  to  such  life  estate.^ 

§  328.  At  what  time  title  passes. — The  general  rule 
is  that  the  title  passes  only  upon  the  second  delivery,  or 
upon  the  happening  of  the  event  made  the  condition  of 

1  Regan  v.  Howe,  121  Mass.  424.  Colt,  J.,  deliverini^  the  opinion  of 
the  court,  said :  "There  was  evidence  tliat  the  conditions  upon  which 
the  deed  was  to  be  delivered  to  the  grantee  had  been  fully  performed, 
80  that  the  equitable  title  to  it  was  in  the  grantee  ;  that  the  scrivener  in 
discharge  of  his  trust,  intending  to  complete  its  delivery,  gave  it  to  the 
petitioner  herself  to  carry  and  deliver  it  to  the  grantee,  and  that  she  took 
it  away,  declaring  that  she  took  it  for  that  purpose.  This  is  enough  to 
constitute  a  delivery,  if  subsequ^^ntly  accepted  as  a  delivery  by  the 
grantee.  It  is  not  necessary  as  between  the  parties  themselves,  even 
wlien  both  are  present,  that  the  deed  should  be  placed  ia  the  actual  cus- 
tody of  the  grantee,  or  of  his  agent.  It  may  remain  with  the  grantor, 
and  it  will  be  ^ood,  if  there  are  other  acts  and  declarations  suliicient  to 
show  an  intention  to  treat  it  as  delivered.  The  significance  of  the  acts 
or  declarations  relied  on  will  be  greatly  strengtiiened  where  the  deed  is 
placed  in  the  hands  of  a  tbird  person,  by  the  fact  that  the  conditions 
upon  which  the  delivery  of  the  deed  depends  have  been  fully  performed. 
The  destruction  or  detention  of  the  deed  by  the  grantor  after  such  de- 
livery, cannot  divest  the  grantee's  estate." 

*  Thorn p.son's  Executors  v.  Lloyd,  49  Pa.  St.  127.  The  court,  per 
Woodward,  C.  J.,  said  :  "The  deed  can  have  no  operation  as  a  convey- 
ance of  the  title,  because  it  was  not  delivered  in  the  lifetime  of  the 
grantor;  but  it  existed,  and  may  be  taken  in  connection  with  the  will  to 
explain  tlie  lansjcuage  quoted  above.  Wills  often  refer  to  deeds,  bonds, 
and  other  instruments  of  writing  which  exist  independently  of  them- 
selves; and  to  explain  the  intention  of  the  testator,  recourse  is  always 
had  to  the  instrument  referred  to.  It  becomes  in  some  sense  a  part  of 
the  will,  and  is  to  be  taken  in  connection  with  it  to  get  at  the  testamen- 
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delivery.*  But  in  certain  cases,  for  the  prevention  of 
injustice,  the  instrument  will  relate  back  to  the  first  deliv- 
ery so  as  to  pass  title  at  that  time.  The  law  upon  this 
point  has  been  thus  stated:  *'  The  title  only  passes  on  the 
performance  of  the  condition  or  the  happening  of  the 
event,  except  in  certain  cases  where  by  fiction  of  law 
the  writing  is  allowed  to  take  effect  from  the  first  delivery. 
This  relation  back  to  the  first  delivery  is  permitted,  how- 
ever, only  in  cases  of  necessity  and  where  no  injustice 
will  be  done,  to  avoid  injury  to  the  operation  of  the  deed 
from  events  happening  between  the  first  and  second  de- 
livery; as  if  the  grantor,  being  a  feme  sole,  should  marry, 
or  whether  a  feme  sole  or  not,  should  die  or  be  attainted 

tary  purpose.  So,  using  the  deed  in  this  instance  to  interpret  the  aUusion 
in  the  will,  there  can  be  no  doubt  that  the  latter  received  the  proper  con- 
struction in  the  court  below,  and  that  Mrs.  Lloyd  holds,  under  tJiP  wiTl, 
the  title  to  the  farm,  subject  to  the  life  estate  of  Barbara  Clough  in  the 
two  acres."  See,  also,  Cannon  v.  Handley,  72  Cal.  113;  Hughes  v. 
Thistlewood,  40  Kan.  232. 

1  Clanin  v.  Machine  Co.,  118  Ind.  372;  21  N.  E.  Rep.  35;  Quick  v, 
Milligan,  108  Ind.  419;  £8  Am.  Rep.  49;  Berry  v.  Anderson,  22  Ind.  36; 
Robbins  v.  Magee,  76  Ind.  381;  Henry  v.  Carson,  96  Ind.  412;  Ashford 
V.  Prewitt,  102  Ala.  264;  48  Am.  St.  Rep.  37;  White  Star  Line  v.  Mo- 
ragne,  91  Ala.  610;  Grifhth  v.  Winborne,  105  N.  C.  403;  Schmidt  v. 
Deegan,  69  Wis.  300;  Everts  v.  Agnes,  4  Wis.  343;  6o  Am.  Dec.  314; 
Logsdon  V.  Newton,  54  Iowa,  418;  Haven  v.  Kramer,  41  Iowa,  382;  Jack- 
son V.  Rowley,  88  Iowa,  184;  Skinner  v.  Baker,  79  111.  496;  Burnap  v. 
Sharpsteen,  149  111.  225;  Illinois  Cent.  R.  R.  Co.  v.  McCullough,  59  111. 
166;  Stanley  v.  Valentine,  79  111.  544;  Stone  v.  Dewall,  77  111,  475;  Chi- 
cago Land  Co.  v.  Peck,  112  111.  408 ;  Price  v.  Hudson,  125  111.  284 ;  Cannon 
V.  Handley,  72  Cal.  133;  Dyson  v.  Bradshaw,  23  Cal.  528;  Mitchell  v. 
Shortt,  113  111.  251 ;  White  v.  Core,  20  W.  Va.  272;  Shirley  v.  Ayers,  14 
Ohio,  308:  45  Am.  Dec.  546;  Ogden  v,  Ogden,  4  Ohio  St.  182;  Knopf  v, 
Hansen,  37  Minn.  215;  Lindley  v.  Groff,  37  Minn.  338;  Danforthv.  Pax- 
ton,  1  Wash.  St.  6;  Atkinson  v.  Tabor,  U  Col.  277;  Jackson  v.  Sheldon, 
22  Me.  569;  Rhodes  v.  Gardiner  School  District,  30  Me.  110;  Harkreader 
V.  Clayton,  56  Miss.  383;  31  Am.  Rep.  369;  Cressinger  v.  Desseburg,  42^ 
Mich.  580 ;  Taft  v.  Taft,  59  Mich.  185 ;  60  Am.  Rep.  291 ;  Davis  v.  Kneale, 
103  Mich.  323;  61  N.  W.  Rep.  508;  Gaston  v.  City  of  Portland,  16  Or. 
255;  Daggett  v.  Daggett,  143  Mass.  516;  Nichols  v.  Nichols,  28  Vt.  228; 
67  Am.  Dec.  699;  Smith  v.  South  Royalton  Bank,  32  Vt.  341;  76  Am. 
Dec.  179;  Calhoun  Co.  v.  American  Emigrant  Co.,  93  U.  S.  124;  People 
V.  Bostwick,  32  N.  Y.  445;  Jackson  v.  Catlin,  2  Johns.  248;  3  Am.  Dec. 
415;  Patrick  v.  McCormick,  10  Neb.  1 ;  Titus  v.  Phillips,  18  N.  J.  Eq.  541 ; 
Black  V.  Shreve,  13  X.  J.  Eq.  455;  State  Bank  v.  Evans,  15  N.  J.  L.  115. 
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after  the  first  and  before  the  second  delivery,  the  deed  will 
be  considered  as  taking  effect  from  the  first  delivery,  in 
order  to  accomplish  the  intent  of  the  grantor,  which 
would  otherwise  be  defeated  by  the  intervening  inca- 
pacity. But  subject  only  to  this  fiction  of  relation  in 
cases  like  those  above  sup{)osed  and  others  of  the  kind, 
and  which  is  only  allowed  to  prevail  in  furtherance  of 
justice  and  where  no  injury  will  arise  to  the  rights  of 
third  persons,  the  instrument  has  no  effect  as  a  deed, 
and  no  title  passes  until  the  second  delivery;  and  it 
has  accordingly  been  held,  that  if,  in  the  mean  time, 
the  estate  should  be  levied  upon  by  a  creditor  of  the 
grantor,  he  would  hold  by  virtue  of  such  levy,  in  pref- 
erence to  the  grantee  in  the  deed."'  Relation,  however, 
is  made  to  the  first  delivery,  only  for  the  purpose 
of  effectuating  the  deed.  And  it  may  be  stated  that 
so  far  as  the  capacity  of  the  grantor  is  concerned,  the 
deed  is  to  take  effect  from  the  first  delivery.^  A  grantor 
executed  a  deed,  his  wife  joining  in  the  conveyance, 
and  deposited  it  in  escrow.  Before  the  payment  of  the 
purchase  money  and  the  acceptance  of  the  deed,  the  wife 
of  the  grantor  died  and  he  remarried;  but  it  was  held 
that  the  claim  of  the  second  wife  to  dower  was  taken 
away  by  relation  of  the  deed  back  to  the  time  of  its  de- 
livery in  escrow.*  A  grantor  deposited  a  deed  with  a 
third  person  as  an  escrow,  instructing  him  to  deliver  it 
to  the  grantee  on  the  production  of  a  mortgage  executed 
and  recorded,  and  a  certificate  of  the  clerk  that  no  other 
encumbrances  were  on  record.  On  the  receipt  of  the 
mortgage  and  the  certificate  of  registry  by  the  clerk, 
the  depositary  delivered  the  deed   to  the  grantee,  and  the 

'  Prutsman  v.  Baker,  30  Wis.  fi44,  649;  11  Am.  Rep.  592. 

"^  2  Wharton  on  Contracts,  §  679.  And  see  Andrews  v.  Farnham,  29 
Minn.  24(i;  Black  v.  Hoyt,  33  Ohio  St.  203  ;  Wlieelwright  v.  Wlieehvri>,'lit, 
2  Mass.  447;  3  Am.  D^'c.  66;  Gr;iham  r.  (.iraham,  1  Yes.  Jr.,  275;  Foster 
V.  Mansrti'ld,  3  Met.  412;  37  Am.  Dec.  154.  See  Bostwick  v.  McEvoy, 
62  Cal.  496. 

*  Vorheis  v.  Ketch,  8  Phila.  554.  And  see  Harkreader  v.  Clayton,  56 
Miss.  383;  31  Am.  Rep,  369. 
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mortgage  to  the  grantor.  The  clerk,  however,  made  a 
mistake  in  the  registry  of  the  mortgage  as  to  the  amount 
of  the  debt.  But,  notwithstanding  this,  the  condition  was 
considered  as  performed,  and  the  delivery  to  tlie  grantee 
was  deemed  proper;  the  deed  was  held  to  relate  back,  so 
as  to  give  effect  to  an  intermediate  conveyance  by  the 
grantee.^ 

§  329.  Where  it  is  the  intention  of  the  parties  that  the 
conveyance  is,  after  the  performance  of  the  condition,  to 
take  effect  from  the  date  of  delivery  in  escrow,  their  in- 
tention will  control.  Accordingly,  where  deeds  were  exe- 
cuted on  a  certain  da}',  and  placed  as  escrows  in  the 
hands  of  the  attorney  for  the  grantee,  and  it  was  agreed 
that  if  certain  bonds  and  mortgages  should  be  delivered 
within  a  fixed  time  the  deeds  should  take  effect  from  the 
day  of  the  first  delivery,  it  was  held  that  the  deeds  took 
effect  from  that  day,  if  the  bonds  and  mortgages  were  de- 
livered within  the  time  specified.- 

1  Beekman  v.  Frost,  18  Johns.  544;  9  Am.  Dec.  246.  See,  also,  Green 
V.  Putnam,  1  Barb.  500;  James  v.  Vanderheyden,  1  Paige,  385;  Higgles 
V.  Lawson,  13  Johns.  285 ;  7  Am.  Dec.  375;  Everts  v.  Agnes,  4  Wis.  351 ; 
65  Am.  Dec.  314;  Shirley  v.  Ayres,  14  Ohio,  307;  45  Am.  Dec.  546. 

2  Price  V.  Pittsburgh,  Fort  Wayne  etc.  R.  R.  Co.,  34  111.  13,  33.  In 
this  case  the  opinion  of  the  court  was  delivered  by  Mr.  Justice  Breese, 
and  he  observes  upon  the  subject  we  are  now  considering;  "It  is  gener- 
ally true,  and  is  the  old  doctrine  of  the  books,  that  if  a  deed  is  delivered 
to  a  stranger  to  be  delivered  to  the  grantee,  on  the  performance  by  him 
of  certain  conditions,  and  they  are  fully  performed  and  the  deed  deliv- 
ered, that  the  deed  takes  effect  Irom  the  second  delivery,  and  to  be  con- 
sidered the  deed  of  the  party  from  that  time.  This  rule,  it  is  said,  does 
not  apply  where  justice  requires  a  resort  to  fiction :  4  Kent's  Com.  454. 
The  instances  usually  put  are,  when  the  grantor,  after  the  deposit  of  the 
deed  as  an  escrow,  dies,  or  becomes  insane,  or  if  a  feme  sole  marries  be- 
fore the  grantee  has  performed  the  conditions ;  in  such  cases  the  law 
will  make  the  second  delivery  relate  back  to  the  time  of  the  deposit  of 
the  escrow :  1  Shep.  Touch.  123.  What  effect  the  agreement  of  the 
parties  should  have  upon  the  time  of  the  delivery  is  not  tliere  discussed, 
nor  is  it  said  these  are  the  only  instances  in  which  there  shall  be  this 
relation  back.  The  case  of  Lessee  of  Shirley  v.  Ayres,  14  Ohio,  307,  45 
Am.  Dec.  546,  was  an  ejectment,  where  it  was  held  a  deed  delivered  as 
an  escrow  should  tnke  effect  on  its  first  delivery,  on  the  performance  of 
tlie  condition,  if  it  was  necessary  to  protect  the  grantee,  or  tliose  claim- 
ing under  him,  against  intervening  rights.     The  case  of  Beekman  v. 
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§  330.  Ijions  of  attacliinont  or  jurtjifment  upon  land 
prior  to  second  delivery. — The  performance  of  the  condi- 
tion is  indispensable  to  a  transfer  of  title.  Until  the  con- 
dition is    performed  the    title   remains    in    the    grantor. 

Frost,  18  Johns.  544,  9  Am,  Dec.  216,  in  tlie  court  of  errors,  holds  the 
eame  doctrine.  A  very  strong  case  is  to  be  foiin<l  in  9  Mass,  307,  6  Am, 
Dec.  67,  Hatch  v.  Hatcli  et  al.,  whore  the  court  held  that  a  writing  de- 
livered to  a  stranger  for  the  use  and  benefit  of  the  grantee,  to  have  effect 
after  a  certain  event,  or  the  performance  of  some  condition,  may  be  de- 
livered either  as  a  deed  or  as  an  escrow.  The  distinction,  however,  the 
court  say,  being  almost  entirely  nominal,  when  we  consider  the  rules  of 
decision  which  have  been  resorted  to,  for  the  purpose  of  effectuating  the 
intentions  of  the  grantor  or  obligor,  in  some  cases  of  necessity.  If  de- 
livered as  an  escrow,  and  not  in  name  as  a  deed,  it  will,  nevertheless, 
be  regarded  and  construed  as  a  deed  from  the  first  delivery,  as  soon  as 
the  event  happens,  or  the  consideration  is  performed,  upon  which  the 
effect  had  been  susi)ended,  if  this  construction  sliould  be  then  necessary 
in  furtherance  of  the  lawful  intentions  of  the  parties.  The  case  of  Hull 
V.  Harris.  5  Ired,  Eq,  303,  is  to  the  same  effect.  The  question  in  this 
case  was,  whether  a  deed  took  effect  on  the  second  day  of  March,  the 
date  of  its  execution,  or  on  the  tenth,  the  day  on  which  a  full  payment 
for  the  land  was  made.  The  trade  was  made  on  the  2d  of  March,  on 
which  day  part  of  the  price  was  paid,  and  the  vendor  was  to  make  a 
deed,  and  hand  it  to  one  INIorgan,  to  be  by  him  handed  to  the  vendee 
when  he  paid  the  price.  On  that  day  the  vendor  made  the  deed  and 
handed  it  to  Morgan.  Afterward,  on  the  10th  of  March,  the  vendee  paid 
Morgan  the  balance  due  and  received  the  deed.  Tiie  purpose,  the 
court  say,  for  which  the  deed  was  delivered  to  a  third  party  in- 
stead of  being  delivered  directly  to  the  plaintiff,  was  merely  to  se- 
cure the  payment  of  the  price.  When  that  was  paid,  the  plaintiff 
had  a  right  to  the  deed.  The  purpose  for  which  it  was  put  into 
the  hands  of  a  third  person  being  accomplished,  the  plaintiff  then 
held  the  deed  in  the  same  manner  he  would  have  held  it,  if  it  had 
been  delivered  to  him  in  the  first  instance.  This  was  the  intention,  and 
we  can  see  no  good  reason  why  the  parties  should  not  be  allowed  to  effei-t 
their  end  in  this  way.  Though  the  plaintiff  might  have  avoided  the 
purchase,  his  rights  cannot  be  affected  by  that  fact.  The  court  remarks, 
if  the  vendor  had  died  after  the  delivery  to  the  third  person  and  before 
the  payment,  the  vendee,  upon  making  the  payment,  would  have  been 
entitled  to  the  deed,  and  it  must  have  taken  effect  from  the  first  delivery, 
or  it  could  not  have  taken  effect  at  all.  Tlie  intention  was,  it  stiould  be 
the  deed  of  the  venelor  from  the  time  it  was  delivered  to  the  third  per.S'in, 
provided  the  condition  was  complied  with.  If  this  intention  is  bona  tide, 
and  not  a  contrivance  to  interfere  with  the  rights  of  creditors,  the  deed 
must  be  allowed  to  take  effect."  The  court  conclude  by  saying :  "  We  are 
satisfied  from  principle  and  from  a  consideration  of  the  authorities,  that 
when  a  paper  is  signed  and  sealed  and  handed  to  a  tliird  person,  to  be 
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Hence,  where  a  deed  was  delivered  in  escrow  and  was 
subsequently  delivered  absolutely,  but  prior  to  the  second 
delivery  a  judgment  was  obtained  against  the  grantor,  it 
was  held  that  the  title  to  the  land  passed  to  and  was 
vested  in  the  purchaser  under  the  judgment.  The  court 
referred  to  the  doctrine  that  in  some  cases  the  deed  will 
relate  back  to  the  day  of  the  first  delivery,  but  considered 
that  it  had  no  application  to  a  case  of  this  character. 
"The  necessity,"  observes  the  court,  "which  justifies  a 
resort  to  fiction  does  not  exist  in  this  case.  The  grantor 
was  not  only  able  to  make,  and  the  grantee  to  receive, 
what  is  called  a  second  delivery,  but  in  point  of  fact  it 
was  made,  and  the  deed  took  effect  only  from  that  time.'" 

handed  to  another,  upon  a  condition  which  is  afterward  complied  with, 
the  paper  becomes  a  deed  by  the  act  of  parting  with  the  possession,  and 
takes  effect  presently,  without  reference  to  the  precise  words  used,  unless 
it  clearly  appears  to  be  tlie  intention  that  it  should  not  then  become  a 
deed.     In  the  case  before  us  the  proof  was,  that  the  deeds  were  delivered 
as  deeds,  to  the  solicitor  of  the  company,  with  the  understanding  when 
the  bonds  and  mortgages  of  the  railroad  company  to  be  given  in  pay- 
ment of  the  lots,  and  which  had  to  be  executed  in  a  distant  State,  were 
returned  from  there,  tlie  deeds  were  to  take  effect  as  of  May  1,  1860,  and 
if  the  bonds  were  not  returned,  the  deeds  were  not  to  take  effect  at  all; 
that  the  bonds  were  not  returned  until  the  fall  of  1860,  and  th.it  he,  the 
witness,  should  not  have  delivered  or  recorded  the  deeds  until  the  bonds 
came;  that  the  bonds  and  mortgages  are  dated,  and  bear  interest  from 
May  1,  1860,  and  interest  had  been  paid  on  them  from  that  date.     It  is 
a  case  quite  like  the  case  of  Hatch  v.  Hatch,  decided  by  the  Supreme 
Court  of  Massachusetts,  and  the  case  in  Iredell,  decided  by  the  Supreme 
Court  of  North  Carolina.     In  all  such  cases  the  intention  of  the  parties 
is  to  be  considered,  and  it  seems  quite  manifest  these  parties  intended 
those  deeds  should  have  efftict  from  the  day  of  their  execution,  if  the 
conditions  were   performed;    and  they    were   fully    performed."      The 
court,  however,  said  that  it  was  inclined  to  the  opinion,  under  the  cir- 
cumstances  of    the   case,    that    the    deeds   were    delivered    absolutely 
in  the  first  instance.     If  the  grantor  die  before  the  ha{)pe:ung  of  the 
event,   and   his   heirs  afterward   make  a  deed   to   the  purchaser,    and 
the  latter  pays  the  balance  of  the  purchase  money  to  the  administrator 
of  the  grantor's  estate,  the  administrator  will  hold  the  money  as  an  in- 
dividual lor  the  heirs  as  their  property,  it  being  considered  as  realty, 
and  not  subject  to  administration  as  personal  assets:  Teneick  v.  Flagg, 
5  Dutch.  25. 

1  Jackson  v.  Rowland,  6  Wend.  666,  670;  3  Wash.  Real  Prop.  (4th 
ed.)  302;  Tatt  r;.  Taft,  59  Mich.  185;  60  Am.  Rep.  291;  De  Meamey  v. 
Gravulm,  56  111.  ^3. 
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§  331.      As  to  the  necessity  of  an  actual   second  ilcliv- 

ery. — In  some  of  the  cases  it  seems  to  be  assumed  that  a 
second  delivery  is  necessary  upon  the  happening  of  the 
event,  or  the  performance  of  the  condition,  to  vest  the  title 
in  the  grantee/  But  we  can  see  no  good  reason  wiiy  the 
deed  should  be  actually  turned  over  to  the  grantee  before 
his  title  is  complete.  The  grantor  has  parted  with  all 
control  and  dominion  over  the  deed,  and  he  can  have  no 
right  to  direct  the  withholding  of  the  deed  from  the 
grantee;  and  if  the  latter  has  performed  tlie  condition 
upon  which  delivery  to  him  was  to  be  made,  it  seems  to  us 
that  it  is  immaterial,  except  as  a  question  of  evidence,  or 
notice,  whether  the  deed  is  actually  delivered  to  him  or  not. 
There  seems  to  be  no  direct  authority  upon  this  point, 
but  in  one  case  the  court  declared,  that  the  escrow  "  does 
not  become  the  grantor's  deed,  and  tliat  no  estate  passes 
until  the  event  has  happened  upon  which  it  is  to  be  de- 
livered to  the  grantee,  or  until  the  second  delivery,  or  re- 
delivery, as  it  is  sometimes  called,  by  the  depositary  to 
tlie  grantee.  Whether,  in  such  case,  actual  delivery  to 
the  grantee  is  necessary  in  order  to  give  effect  to  the 
instrument  as  the  deed  of  the  grantor,  seems  not  to  be 
very  well  settled,  but  the  inference  would  appear  to  be 
that  it  is  not.  The  indication  from  the  authorities  quite 
clearly  is  that  it  becomes  the  grantor's  deed  the  moment 
that  the  condition  has  been  performed  or  the  event  has 
happened,  upon  which  the  grantee  is  entitled  to  the  pos- 
session of  it,  and  that  thenceforth  the  depositary  or  holder 
is  regarded  as  the  mere  agent  or  trustee  for  the  grantee."" 

§  332.     No  particular  form  of  delivery  required. — Tn 

some  of  the  early  treatises  expressions  will  be  found  ad- 
monishing persons,  desiring  to  deliver  deeds  in  escrow, 
to  use  words  of  some  particular  form  expressing  that 
intent,  as,  "I  deliver   this   as   an  escrow  to  you    to    keep 

»  2  Wash.  Real  Prop.  (4th  od.)  ;^.04. 

»  Prutsman  v.  Baker,  30  Wis.  644,  649;  11  Am.  Rop.  592,  per  Dixon, 
C.  J.  And  see  Simpson  v.  McGlathery,  52  Miss.  723;  Wbitdeld  v.  Har- 
ris, 48  Miss.  710. 
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until  such  a  day,  and  upon  condition,  etc.;  and  there  you 
shall  deliver  this  escrow  to  him  as  my  deed."^  This, 
however,  is  clearly  unnecessary,  *'It  is  not  necessary 
that  the  term  'escrow'  should  be  used  when  an  instru- 
ment is  delivered  to  a  third  person  in  order  to  prevent  its 
taking  immediate  effect.  That  term  would  perhaps  evince 
more  clearly  and  distinctly  than  any  other  the  actual 
intention  of  the  parties.  But  where  such  intention  is 
indicated  in  any  other  manner,  effect  is  to  be  given  to  it, 
unless  the  technical  or  legal  phraseology  employed  by 
the  parties  renders  it  impracticable.  What  the  nature  of 
the  delivery  was,  whether  absolute  or  conditional,  and 
what  were  the  actual  intentions  of  the  parties,  are  always 
questions  of  fact  to  be  settled  by  the  jury,  where  the  evi- 
dence leaves  any  doubt  upon  the  subject.  The  cases 
seem  to  consider  a  declaration  by  the  grantor  when  he 
executes  the  instrument  or  delivers  it  to  a  third  person, 
that  he  delivers  it  as  his  deed,  as  strongly  indicating  an  in- 
tention that  it  shall  take  immediate  effect.  Such  a  dec- 
laration, however,  is,  I  apprehend,  but  matter  of  evidence, 
to  be  weighed  in  connection  with  the  other  circumstances 
in  the  case,  in  order  to  determine  the  real  character  of 
the  transaction."^  A  deed  inclosed  with  a  letter  sent  to  a 
third  person,  not  the  agent  of  the  grantee,  to  be  delivered 
upon  the  payment  of  the  purchase  price  to  the  grantee, 
but  not  declared  in  the  letter  to  be  an  escrow,  is  never- 
theless an  escrow,  and  does  not  vest  the  title  in  the 
grantee  until  performance  of  the  condition.' 

1  3  Wash.  Real  Prop.  (4th  ed.)  302. 

»  Clark  V.  Gifford,  10  Wend.  311;  Wheelwright  v.  Wheelwright,  2 
Mass.  452;  3  Am.  Dec.  66.  And  see  Jackson  v.  Sheldon,  22  Me.  569; 
White  V.  15ailey,  14  Conn.  271 ;  Shoenberger  v.  Hackman,  37  Pa.  St.  87. 

*  Whiter.  Bailey,  14  Conn.  271.  Chief  Justice  Williams,  in  delivering 
the  opinion  of  the  court,  said  :  "The  witness  swore  that  it  was  delivered 
as  an  escrow ;  but  the  letter  accompanying  the  deed  to  him  did  not  de- 
clare in  express  terms  that  it  was  sent  to  him  as  such ;  and  hence  it  is 
claimed  that  it  cannot  be  so  considered  by  the  court ;  and  the  question 
raised  is  whether  a  deed  sent  to  a  third  person  not  the  agent  of  the 
grantee,  to  be  delivered  only  upon  the  payment  of  money  by  the  grantee, 
vests  the  title  in  the  grantee  before  actual  delivery  to  him,  or  payment 
of  the  money?    And  it  would  seem  that  a  statement  of  the  question 
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§  333.     The   coiuUtion    to    make    the     instrument  an 
escrow  must  he  one  to  he  pcrloruHMl  hy  the  grantee. — As 

a  general  proposition,  a  conveyance  is  considered  an  es- 
crow when  it  is  delivered  by  the  grantor  to  a  third  person, 
to  be  delivered  to  the  grantee  on  the  performance  of  some 
condition.  This  condition,  however,  must  be  one  that 
the  grantee  is  to  perform  and  not  the  grantor.  Where  a 
grantor  has  executed  a  complete  deed  and  surrendered  all 
possession  and  control  over  it,  in  pursuance  of  the  con- 
tract of  the  parties,  he  has  done  all  that  is  required,  and 
it  would  be  inequitable  to  allow  any  subsequent  act  or 
omission  on  his  part  to  impair  the  operation  or  effect  of 
his  own  deed.  Therefore,  if  a  grantor  execute  a  deed 
and  deposit  it  with  a  third  person,  until  there  may  be  an 

would  give  the  answer.  It  would  certainly  require  strong  authority  to 
induce  us  to  come  to  such  a  result  as  is  claimed  by  the  defendant  in 
error.  None  is  produced  except  a  dictum  of  Judge  Swift,  that  when  a 
deed  is  delivered  to  a  stranger,  it  must  be  declared  to  be  delivered  as  an 
escrow;  for  if  delivered  as  the  deed  of  the  party,  it  will  take  effect  im- 
mediately: 1  Sug.  Dig.  179.  The  writer  could  not,  it  is  believed,  have 
intended  to  say  that  it  could  not  be  an  escrow  unless  the  grantee  in 
terms  declared  he  intended  it  to  be  such  ;  for  a  great  proportion  of  per- 
sons cannot  be  supposed  even  to  know  the  meaning  of  the  term;  and  it 
might  as  well  be  said  that  a  deed  could  not  operate  as  such,  unless  the 
party  declared  it  to  be  his  act  and  deed,  which  has  often  been  held  to  be 
unnecessary:  Thoroughgood's  case, 9  Rep.  137;  Holford  v.  Parker,  Hob. 
246.  No  form  of  words  can  be  necessary  in  one  case  any  more  than  in 
the  other ;  and  the  writer  must  have  meant  that  the  evidence  must 
show  that  the  grantor  intended  it  as  an  escrow,  otherwise  it  would  be 
presumed  to  be  what  it  purported  to  be,  his  act  and  deed.  For  the  law 
is  well  s.4tled  that  a  deed  is  delivered  as  an  escrow  when  the  delivery  is 
conditional ;  that  is,  when  it  is  delivered  to  a  third  person  to  keep  until 
something  be  done  by  the  grantee;  and  it  is  of  no  force  until  the  condi- 
tion be  fulfilled:  Jackson  d.  Gratz  et  al.  v.  Catlin,  2  Johns.  248,  259;  3 
Am.  Dec.  415;  Clark  i;.  Gifford,  10  Wend.  310.  Now,  instead  of  sending 
this  deed  to  the  party,  he  sends  it  to  a  third  person  to  deliver  it  upon 
the  payment  of  three  hundred  dollars.  Would  it  not  have  been  a  gross 
breach  of  trust  in  Tweedy  to  have  delivered  it  without  receiving  any 
money?  And  yet,  according  to  the  defendant's  claim,  it  was  just  aa 
operative  before  that  delivery  as  it  would  have  been  after.  We  cannot 
doubt  that  no  title  passed  by  virtue  of  this  deed,  though  we  consider  the 
question  as  a  question  of  fact."  But  it  is  said  that  the  delivery  must  l>e 
considered  absolute  unless  stated  to  be  conditional :  Carrie  t;.  Donald,  2 
Wash.  (Va.)  58. 
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opportunity  for  acknowledging  it,  whereupon  it  is  to  be 
delivered  to  the  grantee,  it  is  not  an  escrow.  The  refusal 
of  tlie  grantor  to  acknowledge  the  deed  will  not  avoid  it.^ 

§  333  a.  Delivery  after  grantor's  death. — While  the 
grantor  must  make  an  effectual  delivery  in  his  lifetime  so 
as  to  part  with  all  dominion  over  the  deed,  yet  when  the 
deed  has  been  placed  in  escrow,  it  may  be  delivered  to 
the  grantee  after  the  grantor's  death,  as  the  delivery  takes 
effect  by  relation  as  of  the  date  of  the  original  delivery  to 
the  depositary.^  Statements  made  by  the  grantor  to  the 
effect  that  he  had  delivered  a  deed  to  one  person  for  an- 
other's use  are  admissible  in  evidence  in  an  action  to 
secure  the  delivery  of  the  deed  to  the  grantee,  brought 
subsequently  to  the  grantor's  death.^  The  death  of  either 
party  before  the  performance  of  the  condition  will  not 
defeat  the  deed,  but  it  will,  on  the  happening  of  the  con- 
tingency, become  effective  as  from  the  date  of  the  first 
delivery.'*  Where  the  question  concerned  the  delivery  of 
promissory  notes  it  w'as  said  by  McKee,  J:  "An  original 
delivery  cannot  be  made  by  or  on  behalf  of  a  dead  man. 
But  when  the  condition  on  which  an  original  delivery 
made  in  the  lifetime  of  a  party  transpires,  the  conditional 
delivery  becomes  absolute,  and  the  absolute  delivery  takes 
effect  against  the  contracting  parties  from  the  date  of  the 
delivery  of  the  contracts  as  escrows,  notwithstanding  the 
death  of  one  of  the  contractors  before  the  hai^pening  of 
the  condition."^ 

§  333  1).  Death  of  party  to  action  for  specific  per- 
formance.— In  actions  affecting  title  to  real  estate,  deeds 

^  White's  Administrators  v.  Williams,  2  Green  Ch.  376. 

»  Sneathen  v.  Sneathen,  104  Mo.  201 ;  24  Am.  St.  Kep.  326.  And  see, 
also,  the  extended  notes  to  Jones  v.  Jones,  16  Am.  Dec.  40;  State  Bank 
V.  J-.vans,  28  Am.  Dec.  408;  and  Perry  v.  Patterson,  42  Am.  Dec.  326. 

*  Brown  v.  Stutson,  100  Midi.  574;  43  Am.  St.  Rep.  462,  and  cases 
cited. 

*  Webster  v.  Kings  Co.  Trust  Co.,  145  N.  Y.  275 ;  Bostwick  v.  McEvoy, 
i'2  Cal.  496;  Stone  v.  Dewall,  77  III.  475;  Ruggles  v.  Lawson,  13  Johns. 
285;  7  Am.  Dec.  375;  Lindley  v.  Groff,  37  Mian.  338. 

*  Bostwick  V.  McEvoy,  62  Cal.  496. 
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may  be  executed  and  delivered  to  the  officers  of  tlie  court 
to  hold  in  escrow.  In  an  action  brou^^ht  to  compel  the 
specific  performance  of  a  contract  for  the  purchase  of  real 
estate  by  the  defendant,  a  deed  duly  executed  and  acknowl- 
edged by  the  plaintiffs  was  tendered  and  was  placed  under 
the  control  of  the  court  in  the  hands  of  the  clerk.  One  of 
the  plaintiffs  died  after  the  trial,  and  it  was  held  that  the 
action  did  not  abate  by  his  death,  and  that  the  delivery  to 
the  clerk  was  a  good  delivery  in  escrow.  A  new  convey- 
ance from  his  heirs  was  held  to  be  unnecessary,  as  the  deliv- 
ery in  escrow  was  not  defeated  by  his  death.'  Without 
considering  whether  a  deed  placed  in  the  hands  of  an- 
other without  the  right  of  recall,  to  be  delivered  to  the 
grantee  after  the  grantor's  death,  is  a  deed  or  an  escrow, 
it  is  settled  that  such  deed  will  effectually  pass  the  title 
when  delivered  after  the  grantor's  death.^  And  in  case  of 
the  grantee's  death,  title  will  descend  to  his  heirs.' 

»  Welster  v.  Kings  Co.  Trust  Co.,  145  N.  Y.  275. 

»  Howard  v.  Patrick,  38  :Mich.  795;  Wallace  v.  Harris,  32  Mich.  380; 
Hatch  V.  Hatch,  9  Mass.  307;  6  Am.  Dec.  67;  O'Kelly  v.  O'Kelly,  8  Met. 
436;  Foster  r.  Mansfield,  3  Met,  412;  37  Am.  Dec.  154;  Bury  v.  Young, 
98  Cal.  44-^;  35  Am.  St.  Rep.  781;  Trutsman  v.  Baker,  30  Wis.  644:  11 
Am.  Rep.  492;  Hockett  v.  Jones,  70  Ind.  227;  Cook  v.  Brown,  34  N.  H. 
460;  Goodpaster  v.  Learhers,  123  Ind.  121;  Owen  t>.  Williams,  114  Ind. 
1.9;  Smiley  v.  Smiley,  114  Ind.  258;  Williams  v.  Schatz,  42  Ohio  St.  47; 
Crooks  V.  Crooks,  34  Ohio  St.  610;  Stephens  v.  Huss,  54  Pa.  St.  20; 
Stephens  v.  Rinehart,  72  Pa.  St.  434 ;  Haeg  v.  Haeg,  53  Minn.  33;  Hath- 
away V.  Payne,  34  N.  Y.  92 ;  Ball  v.  Foreman,  37  Ohio  St.  132 ;  McCalla  v. 
Bane,  45  Fed.  Rep.  828.     See  §  280,  ante. 

»  See  Ashford  v.  Prewitt,  1U2  Ala.  264;  48  Am.  St.  Rep.  37;  Teneick 
V.  Flags,  20  N.  J.  L.  25;  Stone  v.  Duvall,  77  111.  475;  Jones  v.  Jones,  6 
Conn.  Ill;  16  Am.  Dec.  35. 
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PART  I. 

PRIVATE  CORPORATIONS. 

fj  334.  Sig-nature  hy  corporations. — It  is  essential  to 
a  proper  execution  of  a  deed  by  a  corporation  that  it  be 
done  in  the  corporate  name  and  under  tlie  corporate  seal.' 
"  The  technical  mode  of  executing  the  deed  of  a  corpora- 

1  Hatch  V.  Barr,  1  Ohio,  3flO:  Zoller  v.  Ide,  1  Neb.  439. 
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tion  is  to  conclude  the  instrument,  which  should  be 
signed  by  some  officer  or  agent  in  the  name  of  the  corpo- 
ration, with,  'in  testimony  whereof,  the  common  seal  of 
said  corporation  is  hereunto  affixed,'  and  then  to  affix  the 
seal."^  And  the  execution  of  the  instrument  should  be 
made  in  its  own  name  and  under  its  own  seal,  and  not 
under  the  name  and  seal  of  the  agent  of  the  corporation, 
unless  the  latter  mode  is  authorized  by  statute.^  Tims, 
by  the  provisions  of  a  statute  enacted  in  Vermont  in  the 
year  1815,  private  commercial  corporations  were  empow- 
ered to  convey  lands  by  a  deed  reciting  the  vote  of  the 
corporation  authorizing  the  sale,  and  executed  by  their 
president  under  his  seal.^  If  a  power  to  sell  and  convey 
be  conferred  upon  the  trustees  of  a  corporation  and  not 
upon  the  corporation  itself,  a  deed  made  in  the  name  of 
the  trustees  and  not  of  the  corporation  is  valid.* 

§  335.  What  is  a  sufficient  recital  of  execution  by 
corporation. — Where  a  deed  purporting  to  be  the  con- 
veyance of  the  corporation  was  executed  by  an  agent, 
and  concluded,  "  in  witness  whereof  they,"  mentioning 
the  corporation,  "  have  hereunto  set  their  seal,  and  the 
said  agent  hath  hereunto  subscribed  his  name,"  it  was 
held  to  bind  the  corporation.^     It  is  not    essential  to  the 

1  Angell  &  Ames  on  Corporations,  §  225 ;  Flint  v.  Clinton  Co.,  12  N.  H. 
433. 

»  Savinf;s  Bank  v.  Davis,  8  Conn.  191 ;  Hatch  v.  Barr,  1  Ohio,  390; 
Isham  V.  Bennington  Iron  Co.,  19  Vt.  2'!0. 

»  Wheelock  v.  Moiilton,  15  Vt.  519;  Isham  v.  Bennington  Iron  Co.,  19 
Vt.  230;  Warner  v.  Mower,  11  Vt.  385. 

♦  De  Zeng  v.  Beekman,  2  Hill,  489.  A  deed  was  made  by  the  treasurer 
of  a  corporation,  who  signed  and  sealed  it  in  his  own  name;  the  convey- 
ance recited  that  he  executed  it  on  behalf  of  the  company,  and  had  au- 
thority for  that  purpose.  It  was  held,  however,  that  it  was  not  the  deed 
of  the  corporation:  Brinley  v.  Mann,  2  Cush.  337;  48  Am.  Dec.  6(59.  A 
similar  decision  has  been  made  with  reference  to  a  mortgage,  but  the 
transaction,  it  was  held,  would  operate  as  an  equitable  mortgage  against 
subsequent  mortgagees  having  notice:  Miller  v.  Rutland  etc.  R.  R.  Co., 
36  Vt.  452.  See,  also,  Coburn  v.  EUenwood,  4  N.  H.  99;  Atkinson  v. 
Bemis,  11  N.  H.  44. 

*  Flint  V.  Clinton,  12  N.  H.  430.  It  was  held  also  that  a  lease  of  a 
corporation  was  sulliciently  executed  which  was  signed  by  the  trustees  in 
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validity  of  a  deed  that  it  should  contain  a  recital  "sealed 
with  our  common  seal,"  or  similar  words,  if  the  fact  ap- 
pears otherwise.^  Where  a  deed  was  made  by  the  presi- 
dent of  a  company,  conveying  all  his  estate  and  that  of 
his  constituents,  either  in  law  or  in  equity,  and  which 
he  signed,  writing  under  his  name  the  words  "president 
and  trustee,"  it  was  held  to  transfer  not  only  the  title  of 
the  company,  but  his  individual  estate  as  well.^     A   deed 

their  individual  names,  and  to  which  the  corporate  seal  was  affixed: 
Jackson  v.  Walsh,  3  Johns.  226.  See  Cooch  v.  Goodman,  2  Q.  B.  (Ad  &  E., 
N.  S.),  580. 

.^  Goddard's  case,  5  Rep.  5;  Com.  Dig.  Fait,  A,  2;  Mill  Dam  Foundry 
V.  Hovey,  21  Pick.  417. 

*  Vilas  V.  Reynolds,  6  Wis.  214.  The  deed  was  signed,  "  J.  D.  Doty 
(seal),  President  and  Trustee  of  the  Four  Lake  Company."  The  grant- 
ing words  were  "does  give,  grant,  bargain,  sell,  demise,  release, 
alien,  and  confirm  unto  the  said  party  of  the  second  jDart,  and  to  his 
heirs  and  assigns  forever,  all  that  certain  lot  or  parcel  of  land  [describ- 
ing it],  together  with  all  and  singular  the  hereditaments  and  appurte- 
nances thereunto  belonging  or  in  anywise  appertaining,  and  all  the 
estate,  right,  title,  interest,  claim,  or  demand  whatsoever  of  the  said 
party  of  the  first  part,  and  of  his  constituents,  either  in  law  or  in  equity, 
either  in  possession  or  expectancy  of,  in  and  to  the  above  bargained 
premises,  and  their  hereditaments  and  appurtenances."  Cole,  J.,  de- 
livering the  opini(mof  the  court,  said:  *' The  description  of  the  parties 
and  the  style  Doty  has  adopted  in  signing  the  deed,  favor  the  idea  that 
it  waa  intended  to  be  the  deed  of  Doty  in  his  representative,  in  contra- 
distinction to  his  individual,  capacity.  But  if  we  examine  the  granting 
part  of  the  deed,  and  the  estate  conveyed,  we  find  in  substance  the  fol 
lowing  language."  He  then  epitomizes  the  granting  words  above  given, 
and  continues :  "By  this  language  all  the  estate  and  interests  of  the  party 
of  the  first  part,  and  of  his  constituents,  m  the  premises,  passes  to  the 
grantee;  a  mode  of  expression  entirely  inconsistent  with  the  idea  that 
Doty  conveyed  in  a  fiduciary  capacity  alone.  For  if  the  party  of  the 
first  part  Ix;  indeed  the  Four  Lake  Company,  what  was  the  estate  and 
interest  of  the  constituents  in  the  premises  ?  Who  were  the  constituents 
referred  to,  if  not  the  Four  Lake  Company  ?  If  the  grant  is  to  be 
limited  to  conveying  only  the  title  of  the  company,  and  if  Doty  was  a 
fiduciary  vendor  alone,  then  the  estate  of  the  party  of  the  first  part, 
and  the  estate  of  the  constituents,  was  one  and  the  same  estate,  and  the 
language  of  the  deed  becomes  senseless  and  unmeaning.  It  would  all 
pass  in  the  grant  of  the  estate,  of  the  party  of  the  first  part,  and  the 
subsequent  grant  of  the  estate  of  his  constituents  would  be  unnecessary 
and  of  no  effect.  We  therefore  think  it  manifest  from  this  clause  of  the 
deed  that  it  was  the  intention  of  the  parties  that  Doty  should  convey  to 
his  grantee  all  the  title  and  interest  which  he  might  properly  and  law- 
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which  declared  that  the  corporation  has  "  caused  tliese 
presents  to  be  signed  by  their  i)resident,  and  their  com- 
mon seal  to  be  afiTixed,"  signed  "  A  15,  President,"  and 
sealed,  is  the  deed  of  the  corporation/  A  deed  of  a  cor- 
poration is  properly  executed  as  a  common-law  deed  where 
the  attestation  clause  is  in  the  form,  "  in  witness  whereof 
the  said  G  Company  have  caused  this  indenture  to  be 
signed  by  their  president,  and  attested  by  their  secretary, 
and  the  common  seal  to  be  affixed,"  and  is  correspond- 
ingly signed  and  sealed.^  But,  on  the  other  liaud,  where 
a  president  of  a  corporation  was  authorized  by  resolution 
to  execute  a  deed  conveying  real  estate  of  the  corporation, 
and  he  did  so  in  the  name  of  the  corporation,  but  attested 
it  in  the  words  "  in  witness  whereof  I,  president,  have 
hereunto  set  my  hand  and  seal,"  etc.,  and  signed  his  own 
name  as  president,  opposite  to  a  seal  upon  which  no  dis- 
tinct impression  appeared,  the  conveyance  was  held  to  be 
the  individual  deed  of  the  president;  and  as  he  had  per- 
sonally no  interest  in  the  lands  conveyed,  the  deed  was 
inoperative.' 

fully  convey  as  the  president  and  trustee  of  the  Four  Lake  Company." 
The  court  said  its  view  of  tiie  matter  was  further  strengthened  by  the 
covenants  which  were  on  the  part  of  himself  and  his  constituents. 

^  Haven  v.  Adams,  4  Allen,  80.  An  instrument  which  throughout 
the  body  thereof  purported  to  be  a  mortgage  of  personal  property  by  a 
corporation,  was  held  to  be  the  deed  of  the  corporation,  notwithstanding 
it  was  sij;ned  by  the  president  only  with  his  own  name  and  title,  and  was 
sealed  with  his  individual  seal:  Sherman  v.  Fitch,  98  Mass.  59.  See, 
aUo,  Eureka  Co.  v.  Bailey  Co.,  11  Wall.  4S8;  McCollin  v.  Gilpin,  5  Q.  B. 
D.  390.  If  the  name  of  the  corporation  is  signed  to  the  deed,  the  words 
"president  :uid  directors"  preceding  the  corporate  name,  may  be  re- 
garded as  surplusage:  Shaffer  v.  Hahn,  lllN.  C.  1.  Soe,  also,  Murphy 
V.  Welch,  128  Mass.  489;  Kansas  v.  Hannibal  &  St.  Jo.  R.  R.  Co.,  77  Mo. 
180;  Bason  v.  Kings  Mountain  M.  Co.,  90  N.  C.  417;  Frostbury  Mut.  B. 
Assn.  V.  Brace,  51  Md.  508. 

^  Bason  v.  King's  Mountain  Mining  Co.,  90  N.  C.  417.  See,  also, 
Magill  V.  Hinsdale,  6  Conn.  464;  16  Am.  Dec.  70;  Porter  v.  Andros- 
coggin &  K.  R.  Co.,  37  Me.  349 ;  Osborne  v.  Tunis,  25  N.  J.  L.  6:« ;  Moore 
V.  Willamette  T.  &  L.  Co.,  7  Or.  355.  But  a  deed  defectively  executed 
may  be  good  in  equity:  Love  v.  Sierra  Nevada  etc.  Co.,  32  Cal.  639;  91 
Am.  Dec.  602. 

*  Tenney  v.  East  Warren  Lumber  Co.,  43  N.  H.  343.  See.  also, 
Coburu  V.  Ellenwood,  4  N.  H.  99 ;  Brinley  v.  Mann,  2  Cush,  337 ;  48  Am. 
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§  330.  Seal  iucideut  to  a  corporation. — It  has  been 
said  that  incident  to  all  corporations  is  the  right  to  have 
and  use  a  common  seal/  This  incident  exists  without 
any  provision  in  the  charter,  and  the  corporation  may 
adopt  any  seal  it  desires.^  But  the  seal  must  be  that  of 
the  corporation  to  bind  it  by  deed.  It  is,  therefore,  hold 
that  a  conveyance  under  the  private  seal  of  an  agent 
of  the  corporation  does  not  bind  it  as  a  deed;  but 
for  the  benefits  received  they  may  be  made  to  respond  in 
implied  asHumpsit.^  And  the  deed  must  be  under  its  cor- 
porate seal,  which  it  may  alter  at  pleasure,  or  it  may 
adopt  the  private  seal  of  an  individual;  but  in  that  case 
the  seal  must  be  used  as  that  of  the  corporation.* 

§  337.  What  is  a  corporate  seal. — The  common  seal 
of  a  corporation,  in  one  sense,  is  die  instrument  by 
which  an  impression  is  made  upon  tlie  wax,  wafer,  or 
other  substance  used  to  take  the  impression.  In  another 
sense,  the  corporate  seal  is  tlie  impression  itself.  At  com- 
mon law,  in  order  that  an  instrument  might  operate  dis- 
tinctively as  one  un  ler  seal,  it  was  essential  that  the 
corporate  seal  should  be  impressed  upon  wax,  wafer,  or 
some  other  impressible  and  tenacious  substance  attached 
to  the  instrument;  an  impression  directly  upon  the  paper 

Dec.  669;  State  v.  AUis,  18  Ark.  269;  Commonwealth  v.  Reading  Sav. 
Bank,  137  Mass.  431.  Where  a  deed,  however,  concluded,  "in  witness 
whereof,  the  said  B.  C.  S.  Bank,  by  J.  S.,  their  treasurer  duly  author- 
ized for  this  purpose,  have  hereunto  set  their  name  and  seal,"  signed 
"J.  S.,  Treasurer  B.  0.  S.  Bank,"  and  sealed,  it  was  held  to  be  the  deed 
of  the  corporation:  Hutchins  v.  Byrnes,  9  Gray,  367. 

^  AngcU  &  Ames  on  Corporations,  §  216;  Dillon  on  Municipal  Corpo- 
rations, §  130;  Field  on  Corporations,  §  279. 

^  Case  of  Sutton's  Hospital,  10  Keix  30  b.  See  Porter  v.  Andros- 
coggin &  K.  R.  Co.,  37  Me.  349. 

3  Tippets  V.  Walker,  4  Mass.  597;  Brinley  v.  Mann,  2  Cush.  337;  43 
Am.  Dec.  669;  Columbia  Bank  v.  Patterson,  7  Cranch,  304;  Metropolis 
Bank  v.  Guttschlick,  14  Peters,  19;  Randall  v.  Van  Vechten,  19  Johns. 
65;  10  Am.  Dec.  193;  Savings  Br^nk  v.  Davis,  8  Conn.  191;  Haight  v. 
Sahler,  30  Barb.  218;  Hatch  v.  Barr,  1  Ohio,  390;  Bank  v.  Rose,  2  Strob. 
Eq.  90;  Stinchfield  v.  Little,  1  Greenl.  231;  10  Am.  Dec.  65;  Decker  v. 
Freeman,  3  Greenl.  838;  Elwell  v.  Shaw,  16  Mass.  42;  8  Am.  Dec.  126. 

*  Richardson  v.  Scott  River  W.  &  M.  Co.,  22  Cal.  150. 
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was  insudicient.^  But  this  rule  has  been  altered  in  most 
of  the  States  by  legislative  action.  And  even  in  the  ab- 
sence of  a  statutory  provision  upon  the  subject,  it  may  be 
asserted  that  the  modern  authorities  recognize  the  im- 
pression of  a  seal,  when  required,  made  directly  upon  the 
paper,  or  parchment,  as  sulllcient.-  And  a  seal,  which  is 
not  the  corporate  one,  may  be  used  with  the  assent  of  the 
directors.^ 

§  :$:5S.  Who  has  the  power  to  convey  for  the  corpora- 
tion.— In  general,  the  entire  management  and  control  of 
the  affairs  of  a  corporation  are  intrusted  to  a  board  of 
directors  or  other  governing  body  elected  by  the  stock- 
holders, who  as  a  body  have  usually  the  right  to  take  no 
other  part  in  the  management  of  corporate  affairs.'*    When 

1  Farmerri'  Bank  v.  Haight,  3  Hill,  494,  495;  Mitchell  v.  Union  Ins. 
Co.,  45  Me.  104;  71  Am.  Dec.  529;  Rochester  Bank  v.  Gray,  2  Hill,  227. 

"  Corrigan  v.  Trenton  Falls  Co.,  1  Halst.  52;  Hendee  v.  Pinkerton,  14 
Allen,  381;  Davidson  v.  Cooi)er,  11  Met-s.  &  W.  778;  s.  c.  13  Mees.  & 
W.  343;  Carter  v.  Burley,  9  N.  H.  558;  P.ank  of  Manchester  v.  Slason, 
13  Vt.  334;  Pillow  v.  Roberts,  13  How.  472;  Connolly  v.  Goodwin,  5  Cal. 
220;  Follett  v.  Rose,  3  McLean,  332;  Curtis  v.  Leavitt,  17  Barb.  318; 
Allen  V.  Sullivan  R.  R.  Co.,  32  N.  H.  446;  Lightfoot  &  Butler's  case,  2 
Leon.  21.  See,  alS'>,  Haven  v.  Grand  Junction  R.  R.,  12  Allen,  337;  Wood- 
man V.  York  etc.  li.  li.,  50  Me.  549;  Royal  Bank  of  Liverpool  v.  Grand 
Junction  R.  R.,  100  Mass.  444;  97  Am.  Dec.  115;  In  re  Sandilands,  Law 
R.,  6C.  P.  411. 

»  Mi.ldlel)ury  Bank  v.  Rutland  R.  R.  Co.,  30  Vt.  159. 

*  Union  Turnpike  v.  Jenkins,  1  Caines,  381 ;  United  States  Bank  v. 
Dandridge,  12  Wheat.  113;  Commonwealth  v.  St.  Mary's  Church,  6  Serg. 
&  R.  508. 

"  The  great  number  of  the  members  of  which  corporations  aggregate 
us  lally  consist,  renders  their  undoubted  right  of  contracting  by  vote,  in 
general,  extremely  inconvenient;  and  accordingly  their  mode  of  con- 
tracting is  through  the  intervention  of  agents  duly  authorized  for  that 
purpose.  These  are  eitlier  persons  specially  appointetl  and  authorized 
for  the  occasion,  or,  as  is  more  common,  the  general  ollicers  and  boards, 
as  directors,  managers,  etc.,  existing  witliin  the  corporation,  elected,  it 
is  true,  by  the  members,  but  usually  duriving  their  ordinary  powers  from 
the  charter  or  a>;t  of  incorporation.  This  instrument  frequently  pre- 
scribes, too,  their  mode  of  action,  and  we  need  hardly  add,  that  where 
this  is  the  case,  its  injunctions  must  be  rigidly  pursued.  I  i  moilern 
corporations  created  by  statute,  the  charter  ordinarily  contemplates  tlie 
business  of  the  corporation  to  be  transacted  ex«lusively  byasi>ecial  body 
or  board  of  directors;  and  the  acts  of  such  body  or  board,  evidenced  by 
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the  corporate  authority  is  thus  vested,  the  stockholders 
have   no  power  to  make  a  deed  or  lease  of  the   corporate 
property.^     As  an  illustration,  a  conveyance  was  executed 
by  the   trustees  of  a  corporation,  who  were  authorized  to 
do  so  by  a  resolution  adopted  at  a  special  meeting  of  the 
stockholders,  at  which  all  the  stockholders,  including,  of 
course,  the   trustees,  were   present.     The  conveyance  re- 
cited that  it  was  made  by  the  corporation,  by  its  trustees, 
"who  are  duly  authorized  and  empowered  by  resolution 
and  order  of  said  corporation  to  sell  and   convey,"  and 
concluded,  "in  witness  whereof,  we,  as  the  trustees  of  and 
for  and  on  behalf  of  said  corporation,  have  hereunto  set 
our  hands  and  seal  (the  said  corporation  having  no  seal), 
the  day  and  year  first  above  written."     It  was  held  that 
the  power  to  sell  corporate  property,  or  to  authorize  its 
sale,  is  not  vested  in  the  stockholders,  either  when  col- 
lectively assembled   or   acting   individually;  such   power 
can  be  conferred  only  by  the  board  of  trustees,  when  as- 
sembled and  acting  in  that  capacity,  and  they  may  confer 
it  upon  themselves  or  any  one  else.^     Where  a  corpora- 

a  legal  vote,  are  as  completely  binding  upon  the  corporation,  and  as 
complete  authority  to  their  agents,  as  the  most  solemn  acts  done  under 
the  corporate  seal "  :  Angell  &  Ames  on  Corporations,  §  231, 

1  Conro  V.  Port  Henry  Iron  Co.,  12  Barb.  27. 

>  Gashwiler  v.  Willis,  33  Cal.  11 ;  91  Am.  Dec.  607.  Speaking  of  the 
resolution  of  the  stockholders,  Sawyer,  J.,  delivering  the  opinion  of  the 
court,  said :  "  The  corporation  could  only  act— could  only  speak— through 
the  medium  prescribed  by  law,  and  that  is  its  board  of  trustees.  As  well 
might  the  citizens  of  San  Francisco,  in  public  meeting  assembled,  by 
unanimous  resolution,  autiiorize  certain  supervisors  designated  by  name 
to  sell  and  convey  the  city  hall.  It  is  said,  however,  that  the  trustees 
were  also  all  present  and  participated  in  the  proceedings  at  the  stock- 
holders' meeting,  and  assented  to  the  resolution  ;  that  the  resolution  was 
therefore  approved  by  all  of  the  constituents  of  the  corporation,  and  the 
powers  of  tiie  corporation  were  exhaustively  exercised.  But  they,  were 
acting  in  their  individual  characters  as  stockholders,  and  not  as  a  board 
of  trustees.  In  this  character  they  were  not  authorized  to  perform  a 
corporate  act  of  the  kind  in  question.  As  well,  also,  might  a  valid  or- 
dinance be  passed  by  the  citizens  of  San  Francisco  in  public  meeting 
assembled,  at  which  the  supervisors  were  all  present  and  voted  in  the 
affirmative.  Such  an  ordinance,  when  signed  by  the  mayor,  would  have 
the  assent  of  all  the  constituents  of  tlie  corporation  as  clearly  as  the 
resolution  in  question  has  in  the  present  instance.     But  such  is  not  the 
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tion  owns  land,  a  deed  executed  by  tlio  sole  stockholder 
therein  in  his  own  name  is  void.  The  directors  must  act 
as  a  board. ^  Where  a  deed  made  by  a  corporation  to  its 
president  purports  to  have  been  made  under  a  resolution 
of  the  board  of  directors,  directing  its  execution  by  the 
president  and  secretary,  and  recites  the  presence  of  all  of 
the  directors  at  the  meeting,  it  ap[)oars  from  the  face 
of  the  deed  that  the  president  was  a  mere  instrument,  and 
the  deed  is  not  void  as  against  public  policy,  because  he 
executed  the  deed,  as  president  of  the  corporation,  to 
himself.^ 

mode  in  which  the  corporation  is  authorized  by  the  law  of  its  creation 
to  manifest  its  will  and  exercise  its  corporate  powers.  The  power  to 
sell  and  convey  could  only  be  conferred  by  the  trustees  when  assembled 
and  actin:.j  as  a  board.  This  is  the  mode  prescribed.  As  a  board  they 
could  perform  valid  corporate  acts,  and  confer  authority  within  the 
province  of  their  powers  upon  the  trustees  individually,  or  upon  any 
other  parties  to  perform  acts  as  the  agents  of  the  corporation."  As  to 
the  necessity  for  the  authority  to  execute  the  deed  affirmatively  appear- 
ing, the  same  justice  observed:  "  It  is  claimed  by  respondents  that  no 
authority  is  shown  in  the  parties  executing  to  execute  the  deed  on  be- 
half of  the  corporation.  If  the  deed  of  a  natural  person  purporting  to 
have  been  executed  by  an  attorney  in  fact  were  offered  in  evidence,  it 
would  clearly  be  inadmissible  without  lirst  showing  the  authority  of  the 
attorney.  The  recital  of  the  authority  in  the  deed  itself  would  furnish 
no  evidence  whatever  of  its  existence.  The  same  is  true  of  an  artificial 
person — a  corporation — at  least  where  the  corporate  seal  is  not  affixed. 
Whether  the  rule  would  be  different  when  the  regularly  adopted  cor- 
porate seal  is  shown  by  competent  proof  to  be  affixed,  it  is  not  necessary 
now  to  inquire ;  for  it  affirmatively  appears  in  this  instance  that  the 
corporation  has  no  seal,  and  that  the  parties  executing  the  instrument 
used  their  respective  seals,  no  express  authority  to  adopt  such  seals 
being  shown.  It  may  also  be  admitted  for  the  purposes  of  this  decision, 
that  it  is  competent  for  the  corporation  to  adopt  the  private  seal  of  the 
several  trustees,  or  any  one  of  them,  as  its  seal  pro  hac  vice,  and  that 
the  conferring  upon  the  agent  power  to  execute  the  deed,  necessarily 
includes  the  power  to  adopt  a  seal  on  behalf  of  the  corporation  for  the 
occasion.  Still,  as  a  seal  regularly  adopteil  by  the  corporation  was  not 
in  fact  used,  it  is  necessary  to  show  authority  in  the  agent  to  execute 
the  deed,  in  order  to  show  by  implication  authority  in  him  to  ado;  t  a 
seal  for  the  occasion.  The  autlun  ity  of  the  trustees  to  execute  the  in- 
strument in  question  must,  therefore,  affirmatively  appear,  or  it  does 
not  appear  to  be  the  act  or  deed  of  tiie  corporation." 

1  Baldwin  v.  Canfield,  26  Minn.  43. 

*  Fudickar  v.  East  River  Irrigation  Dist.,  109  Cal.  29. 
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§  339.  Compelling-  directors  to  execute  deed  against 
their  judg-nicnt. — The  governing  board  possess  the  same 
power  of  executing  deeds,  as  they  do  of  performing  any 
other  corporate  act.  It  is  their  province  to  determine 
wli ether  a  particular  act  will  be  done,  and  courts  will  not 
compel  them  to  attach  the  corporate  seal  to  any  instru- 
ment, against  their  own  judgment,  though  a  majority  of 
the  members  may  so  desire.^ 

1  Commonwealth  v.  St.  ISIary's  Church,  6  Serg.  &  E.  50S.  See  Clark 
V.  Benton  Mfg.  Co.,  15  Wend.  256;  Leggett  v.  New  Jersey  Mfg.  etc. 
Co.,  1  Saxt.  Cli.  541;  23  Am.  Dec.  728;  McDonough  v.  Templeman,  1 
Har.  &  J.  156;  2  Am.  Dec.  510.  In  Leggett  v.  New  Jersey  Mfg.  etc.  Co., 
supra,  where  tlie  validity  of  a  mortgage  was  in  question,  the  Chancel- 
lor said:  "By  the  act  incorporating  the  New  Jersey  Manufacturing 
and  Banking  Company,  it  is  provided  tliat  all  the  affairs,  property,  and 
concerns  of  the  corporation  shall  be  managed  and  controlled  by  eleven 
directors,  who  shall  be  elected  annually;  and  that  the  directors  for  the 
time  being,  or  a  majority  of  them,  shall  have  power  to  make  and  pre- 
scribe such  by-laws,  rules,  and  regulations  as  to  them  shall  appear  need- 
ful and  proper,  touching  the  government  of  the  said  corporation,  the 
management  and  disposition  of  the  stock,  business,  and  effects  thereof, 
and  all  such  other  matters  as  may  appertain  to  the  concerns  of  said  cor- 
poration. From  this  it  appears  that  the  general  power  over  the  affairs 
of  the  corporation  was  committed  to  the  board  of  directors  to  be  chosen  by 
the  stockholders.  If  the  mortgage  had  been  executed  under  the  authority 
of  that  board,  it  would,  in  the  judgment  of  the  court,  have  been  vaUd. 
But  the  evidence  shows  that  it  was  not  so  executed.  The  board  took  no 
order  or  vote  upon  the  subject;  they  have  hot  consented,  and  many  of 
them  knew  nothing  of  the  transaction.  If,  then,  the  mortgage  and  bond 
could  not  be  legally  executed  without  the  direct  assent  or  order  of  the 
board,  they  cannot  be  valid  instruments,  even  against  the  corporation, 

for  such  assent  or  order  was  never  directly  given I  think  it  quite 

clear  that  the  president  and  cashier,  as  such,  had  no  power  to  execute  in 
the  name  and  in  behalf  of  the  corporation,  the  instruments  in  question. 
Their  authority,  although  extensive,  has  limits.  It  may  extend  to  all 
the  ordinary  and  even  extraordinary  financial  operations  of  the  com- 
pany, but  it  can  by  no  presumption  be  taken  to  include  the  right  to  exe- 
cute a  conveyance  of  real  estate.  This  is  a  transaction  of  rare  occurrence. 
....  It  is  not  within  the  range  of  banking  operations.  It  is  the  most 
solemn  act  that  the  corporation  can  perform,  and  it  would  be  dangerous 
to  communities  and  to  corporations  themselves,  if  the  pre-ident  and 
cashier,  the  ordinary  officers  of  the  corporation,  could  exercise  a  right  of 
this  character  in  virtue  of  the  general  powers  of  their  office.  Admitting 
ttiat,  in  this  instance,  in  consequence  of  the  neglect  or  inattention  of  the 
board  of  directors,  the  duties  of  the  officers  were  enlarged,  and  greater 
powers  were  committed  to  them,  not  expressly,  but  peruiissively,  they 
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§  340.  Execution  of  deed  in  in<Mle  pri'scrilx-d  bylaw 
or  charter. — But  where  it  is  i)rovided  that  conveyances 
shall  be  made  in  a  certain  mode,  or  executed  by  certain 
officers,  this  must  be  done  to  make  the  instrument  opera- 
tive. Thus,  if  the  charter  of  a  corporation  provides  that 
a  specified  number  of  the  directors  shall  be  present  at  the 
making  of  a  contract,  a  deed  or  contract  executed  in  the 
absence  of  that  number  would  not  be  valid;  but  the  min- 
isterial act  of  affixing  the  seal  may  be  done  by  a  less 
number.^  A  like  rule  prevails  where  it  is  provided  by 
statute  that  a  conveyance  or  mortgage  by  a  corporation 
shall  be  executed  by  its  president.  The  statute  must  be 
followed,  and  a  deed  or  conveyance  not  executed  in  com- 
pliance therewith  is  not  the  deed  of  the  corporation.^ 
But  the  statute  of  North  Carolina,  providing  that  a  deed 
of  a  corporation  conveying  land  shall  be  signed  by  the 
president  and  two  other  members  of  the  corporation,  is 
construed  as  an  enabling  act  and  not  as  excluding  the 
common-law  mode  of  execution.^  It  is  not  essential  that 
the  deed  should  be  executed  by  the  directors  themselves, 
where  they  have  the  power  of  conveying.  They  may 
empower  others  to  sign  and  seal  the  conveyance.'* 

§  341.  "Wiio  may  affix  the  seal. — The  seal  should  be 
affixed    by   an   agent  duly  authorized   for  that   purpose.* 

would  not  be  authorized  to  do  an  act  of  this  kind.  If  they  were  even  gen- 
eral agents  for  this  corporation  without  limit  from  common  usage,  or  the 
prescribed  by-laws  of  the  company,  they  would  not  have  been  author- 
ized to  sell  and  convey  the  real  estate  of  the  company  without  express 
authority:  Stow  v.  Wyse,  7  Conn.21U;  18  Am.  Dec.  *J9." 

1  Berk's  Turnpike  Co.  v.  Myers,  6  Serg.  ife  R.  12;  9  Am.  Dec.  402;  Hill 
V.  Manchester  Water  Works,  5  Barn.  &  Aid.  866 ;  2  x\ev.  &  M.  573. 

*  Warner  v.  Mower,  11  Vt.  385;  Isham  v.  Bennington  Iron  Co.,  19  Vt. 
230;  Wheelock  v.  Moulton,  15  Vt.  519.  So  if  the  assent  of  a  certain  num- 
ber of  stockholders  is  required  by  the  charter  of  a  corporation,  this  as- 
Bent  must  be  obtained,  or  a  mortgage  executed  otherwise  will  be  void: 
Cape  Sable  Co.'s  case,  3  Bland,  166. 

'  Bason  v.  King's  Mountain  Mining  Co.,  90  N.  C.  417. 

«  Savings  Bank  v.  Davis,  8  Conn.  191 ;  Burrill  r.  ITahant  Bank,  2  Met. 
163;  35  Am.  Dec.  395;  Arms  v.  Conant,  36  Vt.  744;  Bellows  c.  Tcnld,  39 
Iowa,  219. 

*  Koehler  v.  Black  River  Co.,  2  Black,  715;  Jackson  i:  Camjjbell,  5 
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Where  no  authority  has  been  conferred  by  the  board  of 
directors  upon  the  president  and  cashier  of  a  bank  to  affix 
the  seal  of  the  corporation  to  an  instrument,  they  have 
no  power  to  do  so.^  The  seal  should  be  affixed  by  the 
officer  who  is  entitled  to  its  possession  and  custody,  or  by 
some  person  acting  under  special  authority.^  The  ac- 
knowledgment of  the  execution  of  the  deed  should  gener- 
ally be  made  by  the  proper  officer,  or  agent,  executing  the 
instrument.'  The  seal  is  prima  facie  evidence  that  it  was 
affixed  by  proper  authority.* 

§  342.  Rule  that  power  to  execute  a  deed  must  be  by 
deed  not  applicable  to  corporations. — The  rule  of  the 
common  law  is  that  authority  to  execute  a  deed  can  be 
conferred  only  by  deed.  This  rule  does  not  apply  to  cor- 
porations. They  may  appoint  agents  by  resolution,  or 
vote  without  the  corporate  seal.^  Therefore,  tlie  convey- 
ance of  corporate  lands  by  an  agent  or  attorney,  appointed 
by  a  vote  of  the  board  of  directors  without  a  power  under 

Wend.  572;  Damon  v.  Gr.inby,  2  Pick.  345;  Bank  of  Ireland  v.  Evans,  5 
H.  L.  Cas.389;  32  Eng.  L.  &  Eq.23;  D'Arcy -y.  Tamar,  Law  R.  2  Ex.161. 

1  Hoyt  V.  Thompson,  5  N.  Y.  (1  Seld.)  320.  A  by-law  of  a  railroad 
corporation,  constituting  the  president  the  business  and  financial  agent 
of  the  company,  does  not  empower  him  to  execute  a  mortgage  for  a  pre- 
cedent debt  of  the  corporation :  Luse  v.  Isthmus  etc.  R.  R.  Co.,  6  Or. 
125;  25  Am.  Rep.  506. 

2  Derby  Canal  v.  Wilmont,  9  Ea^t,  360;  Berk's  Turnpike  Co.  v.  Myers, 
6  Serg.  &  R.  12;  9  Am.  Dec.  402;  United  States  Bank  v.  Dandridge,  12 
Wheat.  68;  Clarke  v.  Imperial  Gas  Co.,  4  Barn.  &  Adol  315;  1  Nev.  &  M. 
2U6.  A  deed  is  admissible  in  evidence  without  additional  proof  of  the 
capacity  of  the  officers  executing  it,  where  it  purports  to  be  made  by  the 
corporation  by  its  proper  officers,  and  it  is  recited  in  the  certificate  of  ac- 
knowledgment that  they  were  such  :  Shaffer  v.  Hahn,  111  N.  C.  1.  See, 
also,  Smith  v.  Smith,  62  111.  493;  Heath  v.  Big  Falls  Cotron  Mills,  115 
N.  C.  202;  Sawyer  v.  Cox,  63  111.  130;  Ballard  v.  Carmichael,  83  Tex.  355. 

*  Gordon  v.  Preston,  I  Watts.  385;  2B  Am.  Dec.  75;  Luvett  ?;.  The 
Steam  Saw  Mill  Assn.,  6  Paige.  60;  Kelly  v.  Calhoun,  95  U.  S.  710,  712. 

*  McCracken  v.  City  of  Sun  Francisco,  16  Cal.  591. 

'  Hopkins  v.  Gallatin  Turnpike  Co.,  4  Humph,  403;  Burr  v.  McDon- 
ald, 3  Gratt.  215;  Beckwith  v.  Windsor  Mfg.  Co.,  14  Conn.  594;  Howe 
V.  Keeler,  27  Conn.  538;  Despatch  Line  etc.  ?;.  Bellamy  Mfg.  Co.,  12 
N.  H>  205;  37  Am.  Dec.  203;  Uedfield  on  Railways,  §§  113,  143;  Field  on 
Corporations,  §  290;  IMllon  on  Municix)al  Corporations,  §  130;  Angell  & 
Ames  on  Corporations,  §  224. 
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seal,  is  valid. ^  So  authority  may  be  given  to  the  presi- 
dent of  a  corporation  to  execute  a  deed  by  a  resolution 
passed  at  a  general  meeting.'^  Where  an  officer  is  autlior- 
ized  by  a  vote  to  sell  and  convey,  he  has  power  to  execute 
a  contract  to  sell  at  a  day  in  the  future.* 

§  343.  Proof  of  the  corporate  seal. — The  corporate 
seal  is  not  evidence  of  its  own  autlienticity.  It  must  be 
proved,  when  an  issue  is  raised  by  denying  it.*  It  is  not 
necessary,  however,  that  tlie  proof  should  be  made  by  tlie 
officer  who  affixed  the  seal,  or  by  a  person  who  saw  the  act 
performed.^  Anyone  acquainted  with  the  seal,  or  tlie 
device  engraved  upon  it,  may  sliow  that  it  is  the  corporate 
seal.*  Where  the  seal  is  affixed  by  the  proper  officer,  as 
by  the  president,  the  act  is  prima  facie  evidence  of  his 
authority  to  do  so,^  and  of  the  assent  of  the  corporation  to 

'  Savings  Bank  v.  Davis,  8  Conn.  191. 

*  Burr  V.  McDon.ild,  3  Gratt.  215.  See,  also,  Jackson  ex  d'-'m.  People 
V.  Brown,  5  Wend.  5H0. 

'  Augusta  Bank  v.  Hamblet,  35  Me.  491. 

*  Foster  v.  Shaw,  7  Serg.  &  R.  163;  Den  v.  Vreelandt,  7  N,  J.  L.  3">2; 
11  Am.  Dec.  551 ;  Farmer's  Turnpike  Co.  v.  McCullou;:h,  2J  Pa.  St.  303; 
.lackson  v.  Pratt,  10  Johns.  281 ;  Crossman  v.  Hilitown,  3  Grant.  Cas. 
2J5. 

*  Moises  V.  Thornton,  8  Term  Rep.  304 ;  Foster  v.  Shaw,  7  Serg.  &  R. 
1.62 ;  Darnell  v.  Dickens,  4  Yerg.  7. 

®  Moises  V.  Thornton,  supra;  City  Council  v.  Moorehead,  2  Rich.  430. 

'  Hopkins  V.  Gallatin  Turnpike  Co.,  4  Humph.  403;  '."hica^o  llurling- 
ton  etc.  R.  R.  Co.  v.  Lewis,  53  Iowa,  101 ;  Bliss  v.  Kaweah  Canal  Co.,  65 
Cal.  502;  Schallard  v.  Eel  River  Nav.  Co.,  70  Cal.  141;  McCracken  v. 
San  Fran'isco,  16  Cal.  591  ;  Miners'  Ditch  Co.  v.  Zellerbacli,  -M  Cal.  543; 
9  *  Am.  De(i.  300;  Southern  Cal.  Colony  v.  Bustamente,  52  Cal.  192; 
Evans  v.  Lee,  11  Nev.  194;  Yellow  Jacket  Silver  M.  Co.  v.  Stevens  >n,  5 
Nev.  224;  Levering  v.  Mayor,  7  Humph.  553;  Heath  v.  Big  balls  Co>ton 
Mills,  115  N.  C.  202;  Bason  v.  Kings  Mountain  M.  Co.,  90  N.  C.  417; 
Shaffer  v.  Halm,  111  N.  C.  1 ;  Wood  v.  Whelen,  93  111.  l.-)3 ;  Reed  v.  Brad- 
ley, 17  III.  321;  Union  Gold  M.  Co.  v.  Bank,  2  Col.  226;  Butts  v.  Cuth- 
bertson,  6  Ga.  166;  Solomon's  Lodge  i>.  Montmoilin.  58Ga.  517;  Flint  v. 
Clinton  Co.,  12  N.  H.  430;  Crossman  v.  Hilitown  Turnpike  Co.,  3(irant'8 
Cas.  22);  Biackshire  v.  Iowa  Homestead  Co.,  39  Iowa,  624;  Morns  v. 
Keil,  20  Minn.  531;  Sheehan  r.  Davis,  17  Ohio  St.  571 ;  Berks  A  Dauphin 
Turnpike  Road  v.  Myers,  6  S.  &  R.  12;  9  Am.  Dec.  402;  City  Council  r. 
Moorhead,  2  Rich.  430  ;  Mickey  r.  Str:'.tton,  5  Sawyer,  475  :  Conine  r.  Junc- 
tion etc.  R.  R.  Co.,  3  Houst.  288;  Mill  Dam  Foundry  v.  Hovey,  21  I'i.-k. 
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the  instrument.'  Wliere  the  signature  of  the  agent  who 
acts  for  the  corporation  is  proved,  it  will  be  presumed,  un- 
til rebutted  by  competent  evidence,  that  the  seal  was  in- 
tended as  the  seal  of  the  corporation.^  It  is  not  necessary 
to  insert  in  a  deed  executed  by  a  corporation  a  recital  of 
the  authority  under  which  it  is  made,  unless  rendered  es- 
sential by  statute  or  otherwise.^  And  a  recital  can  have 
no   effect  where  the  authority  did  not  exist."* 

417:  Burrill  v.  Nahant  Bank,  2  Met.  163;  35  Am.  Dec.  395;  New  England 
Iron  Co.  V.  Gilbert  etc.  R.  R.  Co.,  91  N.  Y.  153 ;  Hoyt  v.  Thompson,  5  N.  Y. 
320;  Trustees  Canandaigua  Academy  v.  McKeclinie,  90  N.  Y.  618;  Chou- 
quette  v.  Barada,  23  Mo.  491 ;  St.  Louis  Public  Schools  v.  Risley,  2S  Mo. 
415;  75  Am.  Dec.  131 ;  Musser  v.  Johnson,  42  Mo.  74;  97  Am.  Dec.  316; 
Union  Bank  v.  Call,  5  Fla.  409;  Augusta  etc.  R.  R.  Co.  v.  Kittel,  52 
Fed.  Rep.  63. 

1  Leggett  V.  New  Jersey  etc.  Co.,  1  N.  J.  Eq.  (1  Saxt.  Ch.)  541;  23 
Am.  Dec.  728;  Reed  v.  Bradley,  17  111.  321.  Where  the  corporate  seal  is 
not  attached,  the  party  relying  on  the  deed  has  the  burden  of  proof  to 
show  that  it  was  authorized  or  ratified  by  a  resolution  of  the  board  of 
directors:  Fudickar  v.  East  Riverside  Irrigation  Dist.,  109  Cal.  29. 

*  Reynolds  v.  Trustees,  6  Dana,  37;  Stebbins  v.  Merritt,  10  Cush.  27; 
Mill  Dam  Foundry  v.  Hovey,  21  Pick.  428;  Flint  v.  Clinton  Co.,  12  N.  H. 
433;  City  Council  v.  Moorehead,  2  Rich.  430;  Phillips  v.  Coffee,  17  111. 
154;  63  Am.  Dec.  357;  Susquehanna  Bridge  v.  General  Ins.  Co.,  3  Md. 
305;  56  Am.  Dec.  740;  Bank  of  Middlebury  v.  Rutland  etc.  R.  R.  Co., 
30  Vt.  159;  Tenney  v.  East  Warren  etc.  Co.,  43  N.  H.  343.  See,  also, 
Miller  v.  Ewer,  27  Me.  509;  46  Am.  Dec.  619;  Bowen  v.  Irish  Presb. 
Cong.,  6  Bosw.  263. 

^  Hart  V.  Stone,  30  Conn.  94;  Inman  v.  Jackson,  4  Greenl.  237;  Far- 
rar  v.  Eastman,  5  Greenl.  345. 

*  Gashwiler  v.  Willis,  33  Cal.  11;  91  Am.  Dec.  607.  In  Union  Gold 
Mining  Co.  v.  Bank,  2  Col.  226,  it  was  held,  that  by  showing  there  was 
no  vote  of  the  directors  authorizing  the  execution  of  a  deed,  the  pre- 
sumption in  favor  of  its  validity  would  not  be  overcome,  where  it  was 
made  in  the  name  of  the  corporation,  had  the  corporate  seal  affixed,  and 
was  signed  by  the  president.  The  decision  was  placed  on  the  ground 
that,  as  large  powers  are  often  exercised  by  corporate  officers  with  the 
tacit  consent  of  the  board  of  directors,  authority  might  have  been  given 
without  such  vote.  But  in  Koehler  v.  Black  River  etc.  Co.,  2  Black,  715, 
it  was  held  that  the  burden  of  proof  was  shifted  upon  those  who  relied 
upon  the  validity  of  a  mortgage  to  show  that  the  seal  was  properly  af- 
fixed, when  the  officers  of  the  corporation  could  not  tell  the  time  when 
it  was  attached,  or  the  manner  in  which  it  was  done.  See  Perry  v.  Price, 
1  Mo.  664,  14  Am.  Dec.  316,  where  it  was  held  that,  where  a  seal  other 
than  the  corporate  one  is  used,  it  must  m  pear  that  it  was  adopted,  for  at 
least  that  occasion,  as  the  corporate  seal,  or  the  corporation  will  not  be 
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§  344.  Delivery  of  deed  of  corporation. — It  is  said 
that  the  delivery  of  a  deed  of  a  corporation  is  not  neces- 
sary to  its  complete  execution;  that  it  is  rendered  com- 
plete by  merely  affixing  the  common  seal.  "  If  dean  and 
chapter  seal  a  deed,  it  is  tlieir  deed  immediately;  but  if, 
at  the  same  time,  they  make  letter  of  attorney  to  deliver 
it,  this  is  not  their  deed  till  delivery.'"  But  this  is  true 
only  where  the  complete  execution  of  the  deed  was  in- 
tended by  the  affixing  of  the  seal.  It  cannot  have  this 
effect  if  the  order  for  affixing  the  seal  be  accompanied 
with  a  direction  to  the  clerk  of  the  company  to  retain  the 
conveyance  in  his  custody  until  the  accounts  with  the 
purchaser  are  adjusted." 

PART  n. 

MUNICIPAL    CORPORATIONS. 

§  345.  Mode  of  alienation  prescribed  in  charter  must 
be  observed. — If  the  charter  of  a  municipal  corporation 
prescribes  a  particular  manner  for  the  disposition  of  the 
corporate  property,  the  valid  assent  of  the  corporation  to 
a  transfer  of  its  property'  can  be  given  in  that  manner 
only.  Thus,  in  California,  where  sales  of  corporate  prop- 
erty were  made  pursuant  to  the  provisions  of  a  void  ordi- 
nance, and  where  the  city  charter  provided  that  such  sales 

bound,  even  if  a  majority  of  the  board  of  directors  afterward  meet  and 
attempt  to  ratify  the  transaction. 

^  Lord  Hale's  note  to  Coke  upon  Littleton,  tit.  1,  ch.  5,  §  40,  36  a,  n., 
222,  Butler  &  Hargrave's  ed.  See  Dean  and  Chapter  of  Femes,  Davies, 
116;  2  Leon,  97;  1  Vent.  257;  1  Lev.  46;  3  Keb.  307;  1  Kyd  on  Corpo- 
rations, 268 ;  Angell  &  Ames  on  Corporations,  §  227.  ' 

*  Derby  Canal  Co.  v.  Wilmot,  9  East,  360.  The  company  brought  an 
action  in  ejectment  and  recovered  a  verdict.  Upon  a  motion  to  set  it 
aside.  Lord  EUenborough,  C.  J.,  answered,  and  the  rest  of  the  court 
agreed,  "  that,  in  order  to  give  it  effect,  the  alllxing  of  the  seal  must  be 
done  with  intent  to  pass  the  estate;  otherwise  it  operates  no  more  than 
feoffment  would  do  without  livery  of  seisin ;  whereas,  here,  thou>;h  the 
seal  was  directed  to  be  and  was  affixed  to  the  instrument  for  form,  yet 
it  was  with  a  reservation  of  any  present  effect  to  pass  the  title  out  of  the 
company,  as  they  did  not  choose  to  deliver  over  the  possession  of  the 
conveyance  till  the  accounts  were  settled  between  them  and  the  pur- 
chi.ser." 
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should  be  made  at  public  auction,  it  was  held  that  the 
retention  of  the  money  received,  although  it  might  place 
a  liability  upon  the  city  to  refund  it  to  the  purchasers, 
would  not  operate  as  a  ratification  of  the  sales;  for,  to  give 
it  this  effect  would  be  equivalent  to  saying  that  the  city 
might  sell  at  private  sale.  Upon  this  point  the  court 
observes:  "Again,  by  the  charter  all  sales  of  the  city 
property  were  required  to  be  made  at  public  auction. 
This  mode  was  essential  to  the  validity  of  any  sale.  A 
ratification  of  an  illegal  public  sale  is,  in  effect,  making  a 
private  one.  The  object  of  the  ratification  is  to  vest  in 
the  purchaser  the  title,  as  he  had  acquired  none  previ- 
ously, and  for  that  purpose  to  confirm  to  him  the  sale  at 
the  prices  already  offered;  that  is,  to  make  a  sale  upon 
the  consideration  of  the  original  bid.  At  public  auction 
this  could  not  be  done,  for  the  very  essence  of  an  auction 
sale  is  that  every  one  is  at  liberty  to  bid,  and  that  the 
property  shall  fall  to  the  highest  bidder.  It  could  only 
be  done  by  a  private  arrangement,  and,  as  a  consequence, 
could  not  be  done  at  all  by  the  common  council  under 
the  instructions  of  the  charter.  The  case  would  be  dif- 
ferent if  the  common  council  had  possessed  authority  to 
dispose  of  the  municipal  property  at  private  sale.  They 
could  then  have  said:  We  will  confirm  the  previous  pro- 
ceedings; we  will  take  the  money  already  advanced,  and 
what  is  to  be  advanced  upon  the  bid,  as  the  considera- 
tion, and  transfer  the  title.  But  as  the  power  of  disposi- 
tion could  only  be  exercised  in  one  way — by  a  direct  vote 
or  ordinance  authorizing  a  public  sale,  after  due  adver- 
tisement of  the  time,  place,  and  terms — no  other  mode 
could  be  adopted  in  its  stead.  Appropriation  of  the  pro- 
ceeds, proceedings  upon  the  assumed  validity  of  the  sale, 
reference  to  the  ordinance  as  having  been  passed,  would 
not  answer  the  requirements  of  the  charter.  The  com- 
mon council  were  not  invested  with  any  discretion  to 
substitute  a  different  mode  for  the  disposition  of  the  city's 
property  in  place  of  the  one  provided.  A  private  pro- 
prietor, having  full  power  over  his  own  property,  may 
ratify  an  unauthorized  sale  of  the  same  made  by  a  person 
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assuming  to  be  his  agent,  without  reference  to  its  mode, 
whether  made  publicly  or  privately;  he  may  iu  some  in- 
stances be  estopped  from  denying  the  act  of  the  assumed 
agent  after  appropriating  its  benefits  with  the  knowledge 
of  the  facts.  So,  the  State  may  ratify  the  acts  of  her 
agents,  upon  a  subject  within  the  constitutional  control 
of  the  legislature,  when  they  exceed  their  powers.  She 
may  do  this  by  legislation  directly  affirming  the  acts,  or 
by  legislation  proceeding  upon  their  assumed  validity. 
The  reason  is  obvious;  there  is  no  limitation  as  to  the 
mode  in  which  the  State  may  give  her  assent,  except  that 
it  must  be  by  an  act  or  resolution  of  her  legislature.  Not 
so  with  a  municipal  body  under  restrictions  such  as  con- 
trolled the  action  of  the  common  council  of  the  city  of 
San  Francisco.  They  could  give  their  assent  to  the  sale 
of  the  city's  property  only  in  one  mode."  ^     Where  a  stat- 

'  Grogan  v.  San  Francisco,  18  Cal.  590,  608,  per  Field,  C.  J.  See,  on  the 
same  subject,  McCracken  v.  San  Francisco,  16  Cal.  592;  Pimental  v.  San 
Francisco,  21  Cal.  351.  In  the  latter  case  the  court  said,  upon  the  ques- 
tion of  the  purchaser's  ri^^ht  to  the  money  paid  by  the  city  (p.  365) : 
"  Tlie  several  cases  stand  simply  upon  this  ground:  The  city  has  ob- 
tained the  money  of  her  citizens  without  any  consideration,  under  a 
mistaken  impression  of  her  rights,  and  has  appropriated  it  to  municipal 
purposes,  and  they  insist,  and  so  we  have  held,  that  she  is  under  these 
circumstances  bound,  both  legally  and  morally,  to  refund  it  to  them. 
The  suggestion  frequently  made  in  the  cases,  that  the  claimants  are 
taking  advantage  of  a  mere  technical  defect,  and  that  had  they  remained 
contented  with  the  sale  they  would  not  have  been  disturbed  in  their 
possession,  is  without  force.  That  defect  which  vitiates  entirely  a  s.ile, 
and  leaves  the  title  of  the  property  in  the  city,  can  hardly  be  termed  a 
technical  one.  It  is  a  defect  which  goes  to  the  substance  of  the  whole 
transaction.  Nor  is  it  by  any  means  certain  that  the  bidders  would 
have  been  left  in  undisturbed  possession  of  the  property  had  no  question 
as  to  the  validity  of  the  alleged  sale  been  raised.  They  could  have  no 
assurance  that  subsequent  corpijrate  authorities  might  not  claim  the 
property;  or  if  the  authorities  did  not  move  in  the  matter,  that  the 
creditors  of  the  city  might  not  attempt  to  subject  the  property  to  the  sat- 
isfaction of  their  demands.  But,  independently  of  these  considerations, 
it  is  enough  to  say  that  the  bidders  had  a  clear  right  to  ask  for  a  return 
of  their  money  when  the}'  found  that  the  title  had  not  passed  to 
them,  and  could  not  pass  by  the  proceedings  taken.  They  were  not 
under  any  obligation  to  wait  a  moment.  The  money  was  paitl  for  a  pres- 
ent, not  a  future,  transfer  of  the  title."  In  Herzo  r.  San  Francisco,  33 
Cal.   134,  in  a  case  of  the  same  character,  Khodes,  J.,  delivering  the 
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ute  authorizes  the  board  in  which  the  corporate  authority 
of  a  city  is  vested  to  convey  its  lands,  a  majority  of  the 
members  of  such  board  may  execute  the  deed.' 

§  346.  Effect  of  conditions  in  charter  upon  which 
alienation  may  he  made.  —  If  the  charter  prescribes  a 
certain  condition  upon  which  the  real  estate  of  the  munic- 
ipal body  may  be  sold,  that  condition  must  exist,  or  be 
performed,  when  performance  is  required,  or  the  deed 
executed  by  the  corporation  will  be  void.  Thus,  where  the 
charter  declares  that  no  real  estate  shall  be  sold  "  with- 
out the  consent  of  the  freeholders  and  other  legal  voters  of 
said  village,  or  the  major  part  thereof,  to  be  given  at 
a  public  meeting  duly  notified,"  this  consent  must  be  ob- 
tained, and  a  deed  made  without  it  will  be  void.^ 

§  347.  Restriction  on  alienation  as  affecting-  power 
to  mortgag-e  or  lease. — A  condition,  however,  that  a  vote 
of  the  citizens  of  the  municipality  shall  be  obtained  before 
corporate  property  is  sold  and  conveyed,  does  not,  it 
seems,  affect  the  power  of  the  corporation  to  mortgage  or 
lease  city  property  without  such  vote.  For  instance,  in 
a  case  in  Iowa,  the  charter  declared  that  the  city  council  * 
should  have  the  custody,  care,  and  management  of  all  the 
corporate  property,  "with  full  power  to  purchase,   hold, 

opinion  of  the  court,  observed:  "  The  first  point  is,  '  the  conveyance  of 
the  lots  of  land,  by  the  city  of  San  Francisco  to  the  appellant,  was  not 
void,  but  only  voidable,  and  might  ripen  into  a  title.  The  appellant, 
therefore,  had  no  cause  of  action  until  he  made  a  reconveyance  and  sur- 
render of  that  property  to  that  city.'  Regarding  the  conveyance  as 
voidable,  doubtless  the  proposition  could  be  successfully  maintained ; 
but  concurring  as  we  do  in  the  decisions  on  this  point,  in  the  cases 
mentioned,  that  the  sale  and  conveyance  were  void,  we  are  bound  to 
hold  that  the  conveyance  could  not  ripen  into  a  title,  and  did  not  nor 
could  vest  in  the  purchaser  any  right,  title,  or  interest  in  the  lots;  and 
that  the  purchaser  having  acquired  from  the  city  by  virtue  of  the  at- 
tempted sale  neither  the  title  nor  the  possession  of  the  lots,  he  is  not 
required  to  convey  or  transfer  either  to  the  city,  prior  to  the  commence- 
ment of  an  action  to  recover  the  purchase  money."  See,  also,  Satterlee 
V.  San  Francisco,  23  Cal.  314. 

1  San  Diego  v.  San  Diego  etc.  R.  R.  Co.,  44  Cal.  106. 

*  Still  V.  The  Trustees  of  Lansingburgh,  I'i  Barb.  107,  112. 
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possess,  and  occupy  the  same  for  the  use  and  benefit  of 
said  city  and  the  inhabitants  thereof."  It  also  contained 
this  limitation:  "Provided  that  the  city  council  shall  not 
have  power  to  sell  any  real  estate  belonging  to  the  said 
city  of  Dubuque,  unless  the  qualified  voters  thereof,  in 
pursuance  of  ten  days'  previous  notice  given  by  order  of 
the  city  council,  and  published  in  one  or  more  newspapers 
printed  in  said  city,  setting  forth  the  time,  place,  and  pur- 
pose of  voting,  and  there  shall  be  a  majority  of  written  or 
printed  ballots  given  expressing  their  assent  thereto." 
This  restriction  was  considered  by  the  court  to  apply  to 
an  alienation  of  the  title  only,  and  did  not  affect  the  power 
to  mortgage;  and  accordingly  a  mortgage  made  without 
the  previous  assent  of  the  electors  was  held  valid.'  Con- 
cerning a  provision  of  this  kind  upon  the  power  to  lease, 
it  was  said  in  the  same  state:  "This  inhibition  upon  the 
power  of  the  council  to  dispose  of  and  make  sale  of  the 
real  estate  of  the  city,  has  reference  to  the  transactions 
which  shall  result  in  parting  with  the  title,  and  vesting  it 
permanently  and  entirely  in  another.  It  never  was  in- 
tended that  a  stall  in  the  market-house  could  not  be  leased 
without  the  authority  of  a  majority  of  the  legal  voters."^ 

*  Middleton  Savings  Bank  v.  The  City  of  Dubuque,  15  Iowa,  394. 
Wriglit,  J.,  delivering  the  opinion  of  the  court,  said  (p.  410) :  "The  sale 
contemplated  in  the  restriction  refers  to  an  alienation,  not  a  mere  en- 
cumbrance. Under  our  law  the  legal  title  remains  in  the  mortgagor. 
The  mortgagee  acquires  no  right  to  the  property  which  can  be  attached, 
reached  by  the  levy  of  an  execution,  nor  that  can  be  inherited.  The 
mortgage  is  but  a  lien  upon  the  land  to  secure  tlie  payment  of  a  debt. 
The  thought  that  the  city  property  might  thus  imlirectly  be  sold  without 
a  vote  of  the  jieople,  is  entitled  to  but  little  weight,  for  the  same  thing 
might  be  accomplished  by  incurring  a  simple  debt  upon  which  judgment 
might  be  recovered,  and  the  property  sold  under  execution.  And  that 
a  debt  might  be  contracted  without  a  vote  is  undenied.  The  publicity  of 
the  judicial  proceedings  and  sheriff's  sale  would  give  ample  opportunity 
for  the  detection  of  any  fraud  and  the  protection  of  the  interest  of  the 
city  by  anyone  interested.  But  in  the  case  of  a  private,  absolute  sale, 
it  was  deemed  wiser  and  safer  to  first  take  the  ojiinion  of  the  inhabitants, 
and  thus  remove  the  opportunity  for  fraud  and  speculation  on  the  part 
of  the  city  authorities."  Baldwin,  J.,  however,  dissented  from  this 
view.     See  Dr.  Rayter  v.  St.  Peter's  Church,  3  Comst.  238. 

•'  The  City  of  Dubuque  v.  ^Miller,  11  Iowa,  583,  per  Wj-ight,  J.  See 
Davenport  v.  Kelly,  7  Iowa,  102. 
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§  348.     Presumption  of  regularity. — A  deed  executed 
by  a  municipality  showing  nothing  on  its  face  to  render 
it  invalid,  will  be  presumed,  when  the  corporation  has 
power  to  alienate,  to  have  been  executed  in  pursuance  of 
that  power.     The  deeds  need  not  recite  the  ordinances  or 
resolutions,  nor  show  on  their  face  that  the  contingency 
authorizing  the  sale  has  occurred.^    "  If  it  were  conceded," 
Bays  Wagner,  J.,  for  the  court,  "that  the  city  of  St.  Louis, 
in  disposing  of  her  commons,  occupied  the  position  of  a 
trustee,  there  might  be  some  weight  in  the  objection;  but 
it  is  well  settled  that  the  rules  that  govern  trustees  in  the 
execution  of  their  trusts  do  not  apply  to  city  authorities. 
A  deed  by  a  trustee  under  a  special  power  must  recite  the 
power,  and  show  on  its  face  that  the  contingency  has  hap- 
pened which  would  authorize  the  sale.    Not  so  with  munic- 
ipal   officers    acting  under  ordinances  or    resolutions  of 
the  law-making  power  of  the  corporation."  ^ 

§  348  a.     Kiglit  to  convey  before  dedication  to  public 

use. — When  title  is  vested  in  a  municipal  corporation  by 
a  deed  without  limitation  or  restriction  as  to  its  alienation, 
the  property  may  be  conveyed  at  any  time  before  it  is 
dedicated  to  a  public  use.^  If  the  conveyance  recites  facts 
without  whose  existence  the  deed  would  be  unauthorized, 
the  recital  is  evidence  of  such  facts,  and  other  evidence  is 
not  necessary  to  support  the  deed.*  Where  the  charter  or 
statute  contains  no  restriction,  the  rule  generally  is  that 
a  municipal  corporation  has  the  incidental  or  implied 
power  to  alienate  or  dispose  of  its  property,  real  or  per- 
sonal, of  a  private  nature.^  Land  purcliased  for  a  public 
common  may  be  conveyed    by  a  municipal  corj^oration 

1  Jamisoi'  v.  Fopiana,  43  Mo.  565;  97  Am.  Dec.  414. 

*  Jamison  v.  Fopiana,  supra. 

'  City  of  Fort  Wayne  v.  Lake  Shore  and  Michigan  Southern  Ry.  Co., 
132  Ind.  588;  32  Am.  St.  Rep.  277. 

*  Gordon  v.  City  of  San  Diego,  101  Cal.  522;  40  Am.  St.  Rep.  73. 

'>  2  Dillon  Mun.  Corp.,  569;  Platter  v.  I'.oard,  103  Ind.  360;  Beach  v. 
Haynes,  12  Vt.  15;  Shannon  v.  O'Boyle,  51  Iiid.  565;  Newbold  v.  Glenn, 
67  Md.  489;  Reynolds  v.  Commissioners,  5  Ohio,  204;  Board  etc.  v.  Pat- 
terson, 56  111.  Ill;  Jamison  v.  Fuxnana,  43  Mo.  565;  97  Am.  Dec.  414. 
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before  it  is  dedicated  to  public  use/  but  not  after  it  has 
been  actually  dedicated.^ 

§  349.  Same  rule  applies  to  municipality  as  to  srori- 
eral  g-overnment. — It  is  said  that  so  far  as  a  consideration 
of  this  character  is  involved,  a  municipal  corporation  oc- 
cupies a  position  similar  to  that  of  the  United  States. 
"When  a  deed  from  the  United  States  is  produced,  the 
grantee  is  not  bound  to  show  that  all  the  prerequisites  of 
the  law  have  been  complied  with.  It  is  not  incumbent 
on  him,  when  he  produces  his  patent,  to  prove  that  the 
land  was  surveyed,  and  that  it  was  duly  proclaimed  for 
sale  by  the  president,  and  that  it  was  offered  for  sale  at 
public  auction.  These  are  preliminaries  to  a  patent  which 
tlie  law  requires,  but  the  production  of  the  patent  raises 
the  presumption  that  these  preliminary  acts  have  been 
duly  performed.  Nor  will  our  courts  hear  any  objection 
from  the  opposite  party  on  account  of  a  defect  in  these 
})rior  proceedings,  unless  that  party  holds  a  conflicting 
title  from  the  same  source."^  And  the  same  rule  plainly 
applies  where  the  authority  to  execute  the  deed  is  not 
derived  from  an  ordinance,  but  from  a  statute.  The  deed 
need  not  recite  the  authority  for  its  execution;  it  is  suffi- 
cient if  it  appears  upon  the  face  of  the  instrument  that  it 
was  made  by  the  proper  officer  in  his  official  capacity.* 

§  3.50,  Requisites  and  proof  of  deeds. — In  general, 
the  same  rules  that  govern  the  validity  and  proof  of  deeds 

»  Beach  v.  Haynes,  12  Vt.  15. 

"  State  V.  Woodward,  23  Vt.  92. 

«  Napton,  J.,  in  Swartz  v.  Page,  13  Mo,  603,  611.  "The  city  of  Caron- 
delet  having  power  to  dispose  of  its  common,  the  deed  is  presumeti  to 
have  been  executed  in  pursuance  of  that  power,  and  it  was  unnecessary 
for  the  plaintiffs  to  show  special  authority  by  resolution  or  ordinance, 
and  therefore  the  objections  to  the  resolution  introduced  for  that  purpose 
are  not  to  be  considered  "  :  Chouquette  r.  Barada,  33  Mo.  24'.),  259,  per 
Bates,  J.  See,  also,  Flint  v.  Clinton  Co.,  12  N.  H.  430;  Hart  r.  Stone,  30 
Conn.  94. 

*  Henry  v.  Atkison,  50  ^lo.  266.  Where  a  commissioner  had  power 
only  to  convey  the  interest  of  the  county,  he  is  not  authorized  to  insert  a 
covenant  of  warranty  :  Henry  v.  Aikison,  supra. 
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of  private  corporations  apply  to  the  conveyances  of  mu- 
nicipal corporations  as  well.  This  remark,  however,  is  to 
be  taken  with  the  qualification  explained  in  a  preceding 
section,  that  where  the  statute  confers  a  power  to  sell,  and 
prescribes  the  mode  in  which  that  power  shall  be  exer- 
cised, the  execution  of  the  deed  must  be  made  in  strict 
pursuance  of  the  power.  Therefore,  where  the  statute 
requires  that  the  deed  of  a  municipal  corporation  shall  be 
signed  by  the  persons  executing  it,  proof  that  the  deed 
was  sealed  and  delivered  by  them  is  not  sufficient.' 
Where  a  deed  purporting  to  be  the  conveyance  of  a  county 
was  signed  by  the  proper  officer,  who  did  not  add  his 
official  designation,  but  wrote  the  word  '"'agent"  op- 
posite his  name,  evidence  to  show  that  he  was  such 
officer  at  the  time  of  the  execution  of  the  deed  was  de- 

^  Osborne  v.  Tunis,  1  Dutch.  633.  The  court  on  this  proposition  said 
(p.  661) :  "As  a  general  rule,  the  deed  of  a  corporation  is  proved  by  proof 
of  its  corporate  seal.  No  signature  by  the  corporators  is  necessary,  though 
in  practice  it  is  usually  attested  by  one  or  more  of  the  officers  of  the  cor- 
poration. The  deed  is  complete  without  a  signature.  Proof  that  it  is  the 
deed  of  the  corporation,  therefore,  is  not  equivalent  to  proving  that  it  was 
signed  by  any  one.  If  it  be  true  in  the  case  of  a  deed  of  an  individual  that 
it  cannot  be  his  deed  without  signing,  or  that  his  sealing  includes  his  sig- 
nature, neither  principle  applies  to  trie  deed  of  a  corporation.  The  affix- 
ing of  his  individual  seal  l^y  a  grantor  to  a  deed  may  import  that  he 
signed  it,  but  the  affixing  of  a  corporate  seal  cannot  import  that  all  the 
corporators  signed  it,  or  that  the  proper  officers  signed  it.  The  seal  of 
the  corporation  is  neither  the  seal  of  the  individual  corporators,  nor  of 
the  officers.  The  deed  in  question  .is  executed  under  the  authority  of 
a  particular  statute  conferring  special  powers.  The  deed  was  given 
in  execution  of  the  power.  The  power  must  be  strictly  pursued.  The 
statute  requires  that  the  deed  shall  be  under  the  corporate  seal,  and 
shall  be  signed  by  the  commissioners  of  the  loan  office.  The  corporate 
seal  certainly  does  not  prove  that  it  ■was  signed  by  the  commissioners, 
nor  does  that  fact  appear  in  the  formal  proof  of  the  deed.  The  proof 
would  have  been  precisely  the  same  if  the  commissioners  had  not  signed 
it.  If  the  proof  contained  in  the  certifirate  had  been  made  in  a  court 
of  justice  by  a  living  witness,  it  would  have  been  radically  defective. 
It  certainly  can  have  no  greater  efficacy  because  it  is  indorsed  upon 
the  deed.  Where  a  statute  has  added  an  additional  solemnity  to  the 
ordinary  execution  of  a  deed,  it  certainly  cannot  be  presumed  from  the 
proof  of  the  deed  in  the  ordinary  form  tliat  the  additional  solemnity 
was  observed.  If  such  a  rule  of  construction  is  adopted,  the  statute 
becomes  a  dead  letter." 
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cided  to  bo  admissible.  "  The  whole  deed  runs  in  the 
name  of  the  county,"  observes  the  court,  "  and  shows  that 
it  is  the  county  who  sells;  and  can  it  be  true  that  the 
party  must  lose  his  property  because  the  agent  has 
omitted  to  add  to  his  name  the  description  of  office,  when 
he  was,  in  fact,  such  officer?  But  it  is  argued  that  the 
evidence  offered  tends  to  change  or  alter  a  written  instru- 
ment  The  evidence  is  to  show  that   Gardner  was 

an  officer — the  clerk.  The  contract  is  by  the  count\',  and 
the  clerk  was  the  person  authorized  to  execute  it.  Does 
this,  in  fact,  tend  to  change  or  alter  the  contract?  It 
seems,  on  the  other  hand,  only  to  perfect  it."^  So,  where 
a  city  charter  authorized  the  appointment  of  a  mayor  pro 
tempore,  sl  deed  purporting  to  have  been  executed  by  a 
person  occupying  that  position,  and  which  was  attested 
by  the  auditor  and  properly  acknowledged,  affords  prima 
facie  evidence  that  the  person  executing  it  was  at  the  time 
acting  in  the  capacity  of  mayor.^ 

*  Gourley  v.  Hanking,  2  Iowa,  75,  per  "Woodward,  J.  In  that  case  the 
deed  was  signed:  "In  testimony  whereof,  I,  Stephen  B.  Gardner,  aj^ent 
of  the  county  of  Johnson,  in  the  state  of  Iowa,  have  hereunto  set  my 
name  this  ninth  day  of  February,  A.  D.  1848.  Stephen  B.  Gardner,  anient 
of  J.  C."  AVith  regard  to  the  authority  of  an  officer,  the  general  rule  is, 
that  where  it  comes  incidentally  into  question  in  a  proceeding  in  wliich 
he  is  not  a  party,  proof  that  he  was  acting  as  an  officer  is  sufficient,  and 
the  regularity  of  liis  appointment  cannot  be  made  an  issue.  If,  however, 
he  relies  upon  proof  of  a  due  election  or  appointment,  the  fact  must  be 
shown  by  legal  proof:  Johnston  v.  Wilson,  2  N.  H.  202;  9  Am.  Dec.  50; 
Pierce  v.  Richardson,  S7  N.  H.  300;  Bean  v.  Thompson,  19  N.  H.  290; 
49  Am.  Dec.  154;  Tucker  v.  Aiken,  7  N.  H.  113;  Burgess  v.  Pue,  2  Gill, 
254;  Blake  v.  Sturdevant,  12  N.  H.  573.  General  reputation  \9,  prima 
facie  proof  of  the  utficial  character  of  an  officer:  Johnson  i-.  Stedman,  3 
Ohio,  94;  Potter  v.  Luther,  6  Johns.  431. 

*  Middleton  Savings  Bank  v.  The  City  of  Dubuque,  19  Iowa,  4G7. 
See,  also,  Lovett  v.  Steam  Saw  Mill  Assoc,  6  Paige,  54.  In  San  Diego 
V.  San  Diego  L.  &  A.  R.  R.  Co.,  44  Oal.  106,  it  was  held  that  where  a 
board  exercising  the  corporate  authority  of  a  city  was  author i/id  l)y 
an  act  of  the  legislature  to  convey  its  lands,  a  majority  of  the  niomhers 
of  such  board  may  make  the  conveyance.  But  a  member  of  such  lx>ard, 
if  it  have  discretion  in  the  matter,  who  is  a  stockholder  in  a  corj>oration 
to  which  the  deed  is  to  be  made,  cannot  take  an  oflicial  part  in  relation 
to  the  conveyance:  San  Diego  v.  San  Diego  etc.  R.  R.  Co.,  ntyra. 
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§  3ol.  Title  cannot  be  conveyed  by  a  simple  ordi- 
nance or  vote. —  An  ordinance  which  is  not  under  the 
seal  of  the  corporation,  does  not  express  a  consideration, 
and  is  not  delivered,  cannot  be  a  conveyance.  For  ex- 
ample, an  ordinance  was  passed  in  these  words:  "Ordered 
that,  for  the  future,  whatever  small  strips  of  land  are  to 
be  found  between  the  outward  lines  of  Front  street  and 
the  water  shall  be  the  property  of  the  person  owning  the 
front  lot  on  the  opposite  side  of  the  street."  In  an  action 
of  ejectment  brought  by  the  corporation  it  was  decided 
that  this  ordinance  could  not  operate  as  a  deed,  for  the 
absence,  among  other  things,  of  a  seal  of  the  grantors, 
and  of  a  consideration  from  the  grantees,  even  if  the 
latter  had  been  properly  designated.  In  the  course  of 
the  opinion  it  was  said:  "Viewing  the  ordinance  in  the 
liglit  of  a  conveyance,  we  think  it  so  obviously  defective 
that  it  could  not  have  misled  a  man  of  ordinary  capacity. 
Besides  the  want  of  a  seal  and  a  consideration  above 
mentioned,  it  is  altogether  informal,  and  does  not  appear 
ever  to  have  been  delivered  to  the  pretended  donees. 
The  last  is  a  decisive  and  fatal  objection,  without  advert- 
ing to  any  others,  because  delivery  is  essential  to  give 
effect  to  any  instrument  of  conveyance  inter  vivos,  and 
must,  in  the  very  nature  of  things,  be  as  necessary  where 
the  instrument  is  to  operate  only  as  color  of  title,  as 
when  it  is  to  convey  a  complete  title."  ^  Nor  can  the 
title  to  lands  of  a  town  be  passed  by  a  vote  without  ex- 
press authority;  and  wlien  an  agent  conveys,  under  the 
authority  of  a  vote,  the  deed  should  be  made  in  the  name 
of  the  principal.'^ 

'  Commissioners  of  Beaufort  v.  Duncan,  1  Jones  (N.  C),  239,  per 
Battle,  J.  The  court  held  that  it  was  of  so  little  importance  as  a  con- 
veyance that  it  would  not  give  color  of  title  to  the  defendant  as  an  ele- 
ment of  adverse  possession. 

!2  Cofran  v.  Cockran,  5  N.  H.  458;  Coburn  v.  Ellen  wood,  4  N.  H.  99, 
102.  See  Ward  v.  Bartholomew,  6  Pick.  409;  De  Zeeng  v.  Beekman,  2 
Hill,  489.  It  has  been  said,  arguendo,  that  a  release  by  a  municipality  of 
an  interest  in  real  property  and  not  by  deed  may  be  in  a  proper  case  en- 
forced in  equity :  Wright,  C.  J.,  in  Grant  v.  City  of  Davenport,  18  Iowa, 
179,  189.  As  to  the  lial)ility  created  by  covenants  of  warranty  where  city 
has  no  title  to  convey,  see  Findler  v.  San  Francisco,  13  Cal.  534. 
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§  352,  Capacity  to  appoint  an  attorney. — A  person 
who  has  the  absolute  dominion  over  property  has,  gener- 
ally, as  an  incident  of  this  power,  the  right  to  dispose  of 
it,  and  what  he  may  do  himself  he  may  do  by  another. 
If  he  has  the  legal  capacity  to  execute  a  deed,  he  has  also, 
as  a  rule  of  law,  the  privilege  of  delegating  to  another  the 
power  to  do  this  for  him.  But  persons  who  are  under 
some  legal  disability  are  incapable,  either  absolutely  o.r 
partially,  of  appointing  an  attorney  to  execute  a  convey- 
ance. Mr.  Story  says  that  infants,  married  women,  idiots, 
lunatics,  and  other  persons  are  thus  incapable.^  But  Mr. 
Evans,  referring  to  this  statement  of  Mr.  Story,  says,  with 
reference  to  the  rule  in  England,  that:  "  This  cannot  be 
accepted  without  qualification  as  the  law  of  this  country, 
for  it  has  been  distinctly  laid  down  by  the  court  of  ex- 
chequer chamber,  after  a  review  of  the  cases,  that  when 
one  of  the  parties  to  a  contract  is  of  unsound  mind,  and 
the  fact  is  unknown  to  the  other  contracting  party,  no 
advantage  having  been  taken  of  the  lunatic,  this  unsound- 
ness of  mind  will  not  vacate  a  contract,  especially  where 
the  contract  is  not  merely  executory,  but  executed  in 
whole  or  in  part,  and  the  parties  cannot  be  restored  al- 
together to  their  original  position.  It  is  conceived  that 
the  same  result  would  take  place,  if  the  contract  were 
made  through  another  who  acted  upon  the  authority  of 
the  lunatic,  without  liaving  been  aware  or  taken  advan- 
tage of  his  state  of  mind."^     But  many  of  those  who  are 

^  Story  on  Agency,  §  6. 

'  Evans  on  Agency,  10,  citing  Milton  v.  Gamroux,  4  Ex.  17;  Beavan. 
V.  McDonnell,  10  Ex.  184.  But,  on  the  general  question,  it  is  said  by 
Mr.  Justice  Depue,  in  Mathicssen  etc.  Co.  v.  McMahon's  Adnir.,  38  N. 
J.  L.  536,  546:  "Notwithstanding  the  declaration  of  Chancellor  Kent 
(2  Kent,  645),  'that  the  better  opinion  would  seem  to  be  that  tlie  fact 
of  the  existence  of  the  lunacy  must  have  been  previously  established  by 
inqui-ition,  before  it  could  control  the  operation  of  the  power,'  the 
weight  of  authority,  as  well  as  sound  reasoning,  lead  to  the  conclusion 
that  the  after- occurring  insanity  of  the  principal  operates  per  se  as  a 
revocation  or  suspension  of  the  agency,  except  in  cases  where  a  consid- 
eration has  previously  been  advanced  in  the  transaction  which  was  the 
subject  matter  of  the  agency,  so  that  the  power  became  coupled  with  an 
interest,  or  where  a  consideration  of  value  is  given  by  a  tliird  person 
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disqualified  from  appointing  agents  are  capable  of  acting 
as  such  in  the  execution  of  a  naked  authority  to  sell  and 
convey.'  The  execution  of  a  deed  by  an  attorney  in  fact 
may  be  ratified  by  the  principal  by  the  personal  delivery 
of  the  deed  by  him.^ 

§  352  a.  Corporation  acting-  as  attorney. — A  corpo- 
ration, when  authorized  by  its  charter,  may  act  as  an 
attorney  in  fact,  and  execute  a  deed  as  such/  The  con- 
tention was  made  that  a  corporation,  from  the  nature  of 
its  organization  as  an  artificial  body,  compelled  to  act 
through  its  agents,  is  incapable  of  executing  a  deed  as  an 
attorney  in  fact.  But  the  court  responded,  "  This  argu- 
ment is  based  on  the  assumption  that  there  are  some 
things,  from  the  inherent  nature  of  the  case,  that  a  cor- 
poration is  incapable  of  doing,  and  seeks  its  illustrations 
in  the  common  law,  as  that  a  corporation  cannot  be  an 
administrator  or  executor,  because  its  duties  are  of  a  per- 
sonal nature  and  cannot  be  delegated,  or  to  take  an  oath, 
when  so  required  by  law,  before  proceeding  to  execute 
some  duty  or  trust.  But  the  argument  overlooks  the  fact 
that  a  corporation  may  be  empowered  to  do  by  statute 
what  it  was  incapable  of  doing  under  its  common-law 
powers,  and  when  thus  created,  its  powers,  capacities,  and 
modes  of  exercising  them  depend  upon  the  statute."* 

§  353.  Powers  of  attorney  by  married  women — Com- 
mon-law rule. — A  married  woman  can  make  a  valid  con- 
veyance of  her  real  estate  only  by  executing  a  deed,  either 

trusting  to  an  apparent  authority  in  ignorance  of  the  principal's  inca- 
pacity:  Story  on  Agency,  §  481;  Bunce  v.  Gallagher,  5  Blatchf.  481; 
Davis  V.  Lane,  10  N.  H.  156."  See,  also,  Brown  r.  Goddrell,  3  Car.  &  P. 
30;  Baxter  v.  Earl  of  Portsmouth,  5  Barn.  i&  C.  170. 

^  Story  on  Agency,  §  7;  Livermore  on  Agency,  §  32.  See  Lyon  v. 
Kent,  45  Ala.  656. 

*  Mowry  v.  Mowry,  103  Cal.  314.  See,  also,  Ralphs  v.  Hensler,  97 
Cal.  296. 

^  Killingsworth  v.  Portland  Trust  Co.,  18  Or.  351;  17  Am.  St.  Rep. 
737. 

*  Killingsworth  v.  Portland  Trust  Co.,  18  Or.  3.51;  17  Am.  St.  Kep. 
737.     See,  also,  McWilliams  c.  Detroit  etc.  Co.,  31  Mich.  1.'75. 
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with  or  without  the  concurrence  of  her  husband,  as  may 
be  provided  by  statute,  and  acknowledging  before  some 
ofiicer  authorized  to  take  acknowledgments,  upon  an  ex- 
amination separate  and  apart  from  her  husband,  that  she 
executes  the  deed  freely,  without  any  compulsion  on  the 
part  of  her  husband.  The  law  requires  this  private 
examination  in  order  that  she  may  be  protected  from 
coercion  on  the  part  of  her  husband,  and  makes  her 
acknowledgment  a  part  of  the  deed  essential  to  its  valid- 
ity. In  this  private  examination,  which  is,  iu  its  nature, 
personal  to  her,  another  cannot  act  as  her  representative. 
It  follows,  therefore,  that,  unless  the  statute  confers  such 
authority  upon  her,  a  married  woman  cannot  execute  a 
valid  and  effectual  power  of  attorney  to  convey  an  inter- 
est in  real  estate,  and  this  is  the  rule  that  prevails  at 
common  law,  and  in  a  large  number,  if  not  in  a  majority, 
of  the  States.^     A  power  of  attorney  executed  by  a  hus- 

1  Aiken  v.  Suttle,  4  Lea  (Tenn.).  103;  Sumner -y.  Conant,  10  Vt.  9; 
Holladay  v.  Daily,  19  Wall.  606 ;  Holland  v.  Moon,  39  Ark.  120 ;  Kearney 
V.  Macomb,  16  N.  J.  Eq.  189;  Clark  v.  Mumford,  62  Tex.  531 ;  Earle  v. 
Earle,  1  Spenc.  347;  Lewis  v.  Coxe,  5  Har,  301.  A  married  woman  can- 
not acknowledge  a  deed  by  an  attorney  in  fact:  Dawson  v.  Shirley,  6 
Blackf.  531.  In  Sumner  v.  Oonant,  10  Vt.  9,  20,  the  court,  per  Royce, 
J.,  say  :  "At  common  law  a  woman  under  coverture  could  make  no  con- 
veyance of  her  lands  except  through  the  agency  of  a  court  of  record.  She 
could  neither  convey  directly  by  deed,  nor  authorize  any  one  to  convey 
for  her;  all  her  present  right  to  convey  by  deed  is,  therefore,  conferred 
by  statute.  The  requisites  of  a  common  deed  of  conveyance  are  ]we- 
ecribed  by  the  fifth  section  of  the  act  regulating  conveyances.  It  must 
be  '  signed  and  sealed  by  the  party  having  good  and  lawful  authority 
thereunto,'  and  signed  by  two  or  more  witnesses,  etc.  The  ninth  section 
contemplates  that  such  deed  may  be  executed  by  attorney,  and  discloses 
some  of  the  requisites  of  the  power  of  attorney.  The  words  are,  '  such 
power  having  been  signed,  sealed,  and  acknowledged  before  a  justice  of 
the  peace,  by  the  party  having  lawful  right  to  make  the  same.'  Thus 
far  the  statute  is  applicable  to  all  persons  having  a  legal  right  to  act 
under  it,  whether  by  conveying  their  lands  directly,  or  empowering 
agents  to  convey.  No  personal  disabilities  are  as  yet  mentioned  or  pro- 
vided for.  But  the  twelfth  section  relates  exclusively  to  the  case  of  a 
feme  covert  attempting  to  convey  her  lands  ])y  deed.  The  right  is  there 
given  or  recognized  to  convey  '  by  deed  of  herself  and  baron,'  and,  as  a 
protection  against  any  improper  influence  of  the  husband,  her  separate 
examination  and  acknowledgment  are  made  necessary,  and  required  to 
be  certified  upon  the  deed.    The  question  now  presents  itself,  whether 
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band  authorizing  an  agent  to  sell  and  convey  his  land 
does  not  empower  such  agent,  it  is  held,  to  join  with  the 
wife  iu  a  deed  of  land  belonging  to  her.     If  it  is  neces- 

this  deed  may  not  be  executed  through  the  instrumentality  of  a  third 
person?  Though  it  ia  generally  true  that  what  a  person  has  a  right 
to  do  in  his  own  affairs,  he  may  authorize  another  to  do  for  him,  yet 
this  is  by  no  means  universally  true.  An  infant  may  execute  and  de- 
liver a  deed  of  his  land,  whicli  will  be  effectual  in  law,  unless  he  after- 
ward elects  to  avoid  it,  whilst  his  authority  to  another  to  deed  for  him 
is  merely  void :  Reeves'  Domestic  Relations,  251.  Tlie  disability  of  a 
feme  covert  is  not  founded,  like  that  of  an  infant,  upon  a  supposed  want 
of  discretion,  but  results  from  a  legal  subjection  to  her  husband,  which 
is  presumed  to  deprive  her  of  that  freedom  of  will  which  is  essential  to 
the  validity  of  contracts,  and  that  this  disability  emphatically  applies  to 
the  delegation  of  powers,  is  shown  by  the  familiar  case  of  an  attorney 
to  defend  a  suit  whom,  it  is  everywhere  said,  the  wife  cannot  appoint. 
It  is  contended,  however,  that,  in  this  instance,  the  statute  has  removed 
her  disability.  This  proposition  is  defended  on  two  grounds :  Fintt  that 
the  power  to  convey  and  the  deed  executed  by  the  agent,  being  parts  of 
one  entire  conveyance,  constitute  the  deed  which  the  statute  has  au- 
thorized; second,  that  the  right  to  convey,  being  expressly  given,  the 
poA'er  to  create  an  intermediate  agency  should  be  upheld  as  one  of  the 
necessary  or  usual  means  for  exercising  that  right.  The  first  ground 
here  taken  would  lead  to  a  very  free  and  loose  construction  of  the  stat- 
ute. The  power  of  attorney  is  strictly  no  part  of  the  conveyance,  but  a 
mere  qualification  of  the  person  who  is  to  make  it.  Much  less  is  it  the 
deed  of  conveyance  itself,  of  which  alone  the  statute  speaks.  It  is  known 
that  the  power  and  deed  are  distinct  instruments,  not  merely  executed 
at  different  times,  but  acknowledged  by  different  persons  ;  the  power  by 
the  party  making  it,  and  the  deed  by  the  agent  who  executes  it.  Such 
were  the  facts  in  this  case,  and  how  can  it  be  maintained,  except  upon 
a  subtle  and  strained  construction  of  the  act,  that  Martha  Wentworth 
has  ever  executed  and  acknowledged  the  deed  which  i)rofesses  to  con- 
vey her  estate?  In  our  opinion,  the  terms  of  the  statute  do  not  justify 
a  conclusion  so  wide  of  their  apparent  import.  The  remaining  ground 
is  open  to  most  of  the  observations  already  made.  I  shall  suggest  but  a 
simple  additional  objection,  which  consists  in  the  inability  of  the  wife 
to'  revoke  a  power  of  this  description  without  the  concurrence  of  her 
husband.  Whether  this  consideration  alone  would  be  fatal  to  the  power 
in  every  case,  it  is  certainly  of  great  and  decisive  force  in  the  present. 
The  power  in  question  extended  to  all  the  rights,  granted  or  reserveii,  to 
Gov.  Wentworth  throughout  this  State;  the  property  to  be  affected  was 
consequently  large,  and  the  business  of  the  agency  was  doubtless  expected 
to  continue  through  a  course  of  years.  To  sustain  the  power  under  such 
circumstances  would  be  to  place  the  valuable  estate  of  a  wife  beyond 
her  own  control,  and  not  unfrequently  subject  it  to  the  waste  of  a  faith- 
less agent,  or  an  unwise  and  improvident  husband."  .\nd  see  Steele  v. 
Lewis,  1  Mon.  -18;  Eslava  i.Lepretre,  21  Ala.  504;  56  Am.  Kec.  200;  But- 
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sary  that  the  husband  should  join  in  the  conveyance,  a 
joint  deed  of  such  agent  and  the  wife  is  treated  as  a  nul- 
lity, so  far  as  her  land  is  concerned.^ 

§  3.j4:,     Common-law    riile    altered    by    statute. — The 

disability  which  the  common  law  placed  upon  the  wife 
has  to  a  great  extent  been  removed  by  legislation.  In 
some  States  she  is  authorized  by  the  express  language  of 
the  statute  to  appoint  an  agent  to  convey  her  separate 
real  estate,  and  in  other  States  her  power  to  do  so  is  taken 
for  granted,  on  the  theory  that  what  she  is  authorized  to 
do  for  herself  she  may  do  by  another.  In  Wisconsin,  it 
was  held  that  the  husband  might  be  the  agent  of  the  wife 
in  transactions  affecting  her  real  estate,  and  under  a 
power  of  attorney  had  authority  to  execute  in  her  name 
a  valid  conveyance  of  her  land.^  "  If  it  is  no  violation  of 
the  common-law  principle  of  the  unity  of  husband  and 
wife,  for  the  wife  to  act  as  the  agent  or  attorney  of  her 
husband,  the  conclusion  would  seem  irresistibly  to  follow, 
that  it  is  no  infringement  of  the  same  principle  to  allow 
the  husband  to  act  as  the  agent  of  the  wife  in  cases  where 
by  law  she  is  sui  juris  and  capable  of  acting  for  herself. 
At  common  law,  the  separate  existence  of  the  wife  was  for 
many  purposes  merged  in  that  of  the  husband,  and  she 
could    do    no    act.     Incapable  of   acting  for   herself,  she 

could  not  appoint  another  to  act  in  her  stead The 

disability  of  the  wife  has  in  many  respects  been  removed 
by  statute,  and  she  is  now  capable  of  acting  not  only  by 
herself,  but  by  an  agent,  with  no  express  limitation  upon 
her  power  of  appointment.  If  the  doctrine  of  unity  does 
not  stand  in  the  way,  as  it  seems  it  cannot,  then  we  see 
nothing  to  prevent  her  making  her  husband  her  agent, 

terfield  v.  Beall,  3  Ind.  203;  Bocock  v.  Pavey,  8  Ohio  St.  270;  Graham  v. 
Jackson,  6  Q.  B.  811;  Gillespie  v.  Worford,  2  Cold.  632;  McDaniel  v. 
Grace,  15  Ark.  465;  Wilkinson  v.  Getty,  13  Iowa,  157;  81  Am.  Dec.  428. 
See,  also.  Hunt  v.  Johnson,  19  N.  Y.  279;  Caldwell  v.  Walters,  6  Harris, 
78;  55  Am.  Dec.  592. 

1  Toulmin  v.  Heidelberg,  32  Miss.  268. 

2  Weisbrod  v.  Chicago  &  N.  W.  Ry.  Co.,  18  Wis.  35;  86  Am.  Dec.  743. 
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whenever  she  chooses  to  intrust  him  with  the  manage- 
ment of  her  affairs."^  In  California,  before  legislation  on 
the  subject,  the  common  law  prevailed  that  a  married 
woman  could  not  execute  a  valid  power  of  attorney.''  But 
this  power  is  now  conferred  by  statute.  Her  power  of 
attorney,  however,  is  not  valid  unless  acknowledged  in  the 
same  manner  as  a  deed  of  real  property.' 

§  355.  Deleg-ation  of  authority. — It  is  a  familiar  prin- 
ciple that  an  agent  has  no  general  power  to  delegate  his 
authority.  The  trust  is  personal.  Hence,  unless  the  power 
of  attorney  authorizes  the  substitution,  the  attorney  must 
execute  the  power  himself,  and  cannot  appoint  another  as 
a  subagent.*  A  gave  B  a  power  of  attorney  to  sell  certain 
lands  in  a  certain  county,  with  power  to  appoint  other 
agents  or  attorneys.  B  afterward  executed  a  power  of 
attorney  to  C  to  sell  the  same  lands,  which  second  power 
of  attorney  only  authorized  the  latter  to  act  in  the  name 
of  B,  and  was  signed  by  B  in  his  own  name,  and  con- 
tained no  reference  to  his  principal.  C  executed  a  deed 
by  virtue  of  this  power,  but  it  was  held  in  Virginia  that 
the  deed  was  a  nullity,  because  the  second  power  of  attor- 
ney was  not  executed  in  the  name  of  the  principal. 
The  decision  was  placed  on  the  ground  that  the  ap- 
pointment of  an  attorney  under  the  power  should  be 
executed  with  the  same  formalities,  and  in  the  same 
mode,  as  would  be  essential  to  the  proper  execution  of  a 
deed  itself.^     An  attorney,  by  a  power  of  substitution  and 

'  Weisbrod  v.  Chicago  «&  X.  AV.  Ry.  Co.,  supra,  per  Dixon,  C.  J.  See 
Gridley  v.  Wynant,  23  How.  500;  Roarty  v.  Mitciiell,  7  Gray,  243;  Har- 
denburg  v.  Larkin,  47  N.  Y.  113. 

*  Mott  V.  Smith,  16Cal.  533. 

»  Cal.  Civil  Code,  §  1094.  See,  also,  Dentzel  r.  Waldie,  30  Cal.  138; 
Dow  V.  Gould  &  Curry  S.  M.  Co.,  31  Cal.  629;  Racouillat  v.  Sansevain,3J 
Cal.  376;  Douglas  v.  Fulda,  50  Cal.  77.  A  power  of  attorney  executed 
by  an  unmarried  woman  is  revoked  by  her  subsequent  marriage :  Judson 
V.  Sierra,  22  Tex.  365 ;  2  Kent's  Com.  615;  3  Wash.  Real  Prop.  259. 

*  Bocock  V.  Pavey,  8  Ohio  St.  270;  Gillis  v.  Bailey,  21  N.  H.  149; 
Lynn  v.  Burgoyne,  13  Mon.  B.  400;  Commercial  Bank  v.  Norton,  1  llili, 
505;  Talmadge  v.  Arrowhead  Reservoir  Co.,  101  Cal.  367. 

*  Stinchcomb  v.  INIarsh,  15  Uralt.  202. 
Deeds,  Vol.  L  —  29 
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revocation  contained  in  the  instrument,  is  authorized 
only  to  substitute  another  to  take  his  place,  and  perform 
his  duties,  as  attorney  for  the  principal.  He  is  not  au- 
thorized, while  acting  as  agent,  to  substitute  the  judg- 
ment of  another  for  his  own.^ 

§  356.     Authority  to  execute  a  deed  must  l>e  by  deed. 

The  law  requires  that  a  power  of  attorney  to  execute  a 
deed  should  be  in  writing  and  of  the  same  solemnity  as 
the  deed  itself.  "No  man  shall  be  divested  of  his  inter- 
est in  real  estate,  but  by  his  own  acts  and  operation  of 
law;  if  any  authority  by  parol  may  be  shown,  a  man  may 
be  made  to  convey  all  his  estate,  and  the  conveyance  rest 
entirely  in  parol."  ^  "An  agent  should  not  have  the  power 
to  do  an  act  where  the  instrument  giving  him  the  power 
is  incomplete — where  it  lacks  a  requisite  which  would  be 
essential  in  performing  the  act  itself.  His  authority 
should  be  co-extensive  with  the  act  to  be  done,  and  the 
instrument  clothing  him  with  the  authority  as  complete 
as  the  deed  which  he  is  to  give.  It  should  be  execut  d 
with  the  same  formalities  as  are  required  in  carrying  out 
the  will  of  the  principal."^ 

'  Talmadge  v.  Arrowhead  Reservoir  Co.,  101  Cal.  367. 

*  Blood  V.  Goodrich,  9  Wend.  68;  24  Am.  Dec.  121,  per  Chief  Justice 
Savage;  Videaut;.  Griffin,  21  Cal.  389;  Tappan  v.  Redfield,  5  N.  J.  Eq. 
339;  McMurtry  v.  Brown,  6  Neb.  368;  Wheeler  v.  Nevins,  34  Me.  54; 
Heath  v.  Nutter,  50  Me.  378;  Davenport  v.  Sleight,  2  Dev.  &  B.  381;  31 
Am.  Dec.  420:  Cadell  v.  Allen,  99  N.  C.  242;  Rowe  v.  Ware,  30  Ga.  278; 
Humphreys  v.  Finch,  97  N.  C.  303;  Rhode  v.  Louthain,  8  Blackf.  413; 
Davenport  v.  Parsons,  10  Mich.  42;  81  Am.  Dec.  772;  Sinith  v.  Dickin- 
son, 6  Humph.  261;  44  Am.  Dec.  306;  Smith  v.  Perry,  29  N.  J.  L.  74; 
Van  Ostrand  v.  Reed,  1  Wend.  424;  Shuetze  v.  Bailey,  40  Mo.  69;  Logan 
V.  Steele,  4  T.  B.  Hon.  430;  Clark  v.  Graham,  6  Wlieat.  577. 

»  Gage  V.  Gage,  30  N.  H.  420.  See,  also,  Videau  v.  Griffin,  21  Cal.  389 ; 
Heinlin  v.  Martin,  53  Cal.  321;  Smith  v.  Perry,  29  N.  J.  L.  74;  Drum- 
right  V.  Phiipot,  16  Ga.  424  ;  60  Am.  Dec.  738 ;  Lawrence  v.  Taylor,  5  Hill, 
113;  Jackson  v.  Murray,  5  Mon.  184;  17  Am.  Dec.  53;  Clark  v.  Graham, 
6  Wheat.  577;  Rhode  v.  Louthain,  8  Blackf.  413;  Gordon  v.  Bulkeley, 
14  Serg.  &  R.  .331 ;  Butterfield  v.  Beall,  3  Ind.  203 ;  Rowe  v.  Ware,  30  Ga. 
278;  Shuetze  v.  Bailey,  40  Mo.  69;  Smith  v.  Dickinson,  6  Humph.  261 ; 
44  Am.  Dec.  306;  Maus  v.  Worthing,  4  111.  26;  McMurtry  f.  Frank,  4  T. 
B.  Mon.  39;  Kime  v.  Brooks,  9  Ired.  118;  Wheeler  v.  Nevins,  34  Me.  54; 
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§  356  a.  Notice  of  grantor's  rights  from  act  of 
attorney. — If  a  person  assumes  to  act  as  the  attorney  in 
fact  of  the  grantor,  and  signs  a  deed  as  such,  such  deed 
is  sufficient  to  charge  the  grantee  with  notice  of  the  char- 
acter and  extent  of  the  grantor's  interest  in  the  property, 
and  also  of  the  pretended  claim  of  agency  at  and  preceding 
the  time  of  purchase  of  the  property  hy  the  grantee,  and 
his  title  is  accordingly  subordinated  to  the  grantor's  in- 
terest.' This  is  in  accordance  with  the  general  rule  of 
notice.  Thus,  information  from  a  recorder  that  the 
vendor  had  already  executed  a  deed  of  the  same  property 
to  another  person,  who  had  deposited  his  deed  for  record, 
but  had  withdrawn  it  before  actual  registration,  is  suffi- 
cient to  charge  a  purchaser  with  notice  of  such  prior  un- 
recorded deed.^  This  question  is  discussed  at  length  in 
another  part  of  this  work,  but  it  may  be  stated  briefly  that 
notice  of  any  interest  is  sufficient  to  bind  a  person,  if  it 
is  of  such  a  nature  that  a  person  of  ordinary  intelligence 
would  act  upon  it  in  his  own  affairs.' 

§  357.  Contract  of  sale. — But  the  purchaser  may  ac- 
quire an  equitable  estate  where  the  power  of  attorney  is 
defective  for  want  of  a  seal.^  As  a  general  rule,  wdiile  a 
contract  to  sell  real  estate  must  be  in  writing,  it  may  be 
executed  by  an  agent  whose  authority  is  not  under  seal 
nor  even  in  writing.^     But  by  statute  in  some  of  the  States 

Spofford  r.  Hobbs,  29  Me.  148;  48  Am.  Doc.  521 ;  Reed  v.  Van  Ostrand, 
1  Wend.  424;  19  Am.  Dec.  529. 

1  Sokiri  r.  Snow,  101  Cal.  387. 

»  Lawton  v.  Gordon,  37  Cal.  202. 

»  Drey  v.  Doyle,  99  Mo.  459;  Musgrove  r.  Bonser,  5  Or.  313;  20  Am. 
Rep.  737  ;  Ringgold  v.  "Waggoner,  14  Ark.  69;  Booth  i;.  Barnum,  9  Conn. 
286;  23  Am.  Dec.  339;  Harrison  v.  Boring,  44  Tex.  25o;  Bradlee  v.  Whit- 
ney, 108  Pa,  St.  362;  Meier  r.  Blume,  80  Mo.  179;  Bohlman  v.  Coffin,  4 
Or.  313;  State  Bank  v.  Frame,  112  Mo.  502;  Wilcox  i-.  Hill,  11  Mich. 
256. 

*  :\IcDonald  v.  Bear  River  Co.,  13  Cal.  220;  Dutton  v.  Warschauer,  21 
Cal.  609:  82  Am.  Dec.  765. 

*  Brown  v.  Eaton,  21  Minn.  409;  Dickerman  v.  Ashton,  21  Minn.  538; 
Riley  r.  :Minor,  29  :Mo.  439;  Baum  c.  Dubois,  43  Pa.  St.  2ii0:  Kottman  v. 
Wassou,  5  Kan.  552;  Lawrence  v.  Taylor,  5  Hill.  107;  McWhurter  r. 
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the  authority  of  the  agent  to  execute  a  contract  for  the 
sale  of  real  estate  must  be  in  writing,  subscribed  by  the 
party  sought  to  be  charged.^  And  this  requirement  is 
not  complied  with  by  the  fact  that  the  owner  has  written 

McMahon,  10  Paige,  386;  Johnson  v.  Dodge,  17  111.  433.  See,  also,  Clason 
V.  Bailey,  14  Johns.  484;  Worrall  v.  Munn,  5  N.  Y.  229;  55  Am.  Dec. 
330;  Champlin  v.  Parish,  11  Paige,  406;  Moore  v.  Farrow,  3  Marsh. 
A.  K.  41;  Montgomery  v.  Dorian,  6  N.  H.  250.  In  McWhorter  v.  Mc- 
Mahon, 10  Paige,  386,  393,  the  Chancellor  says:  "  It  is  insisted  by  the 
appellant's  counsel,  that  to  constitute  a  lawfully  authorized  agent  to 
make  a  contract  for  the  sale  of  land  he  must  have  a  written  authority. 
Such,  however,  was  not  the  construction  which  had  been  put  upon  the 
former  statute  of  frauds,  and  the  revised  statutes  have  not  changed  the 
law  in  this  respect.  The  ninth  section  of  the  Act  of  February,  1787, 
for  the  prevention  of  frauds  (1  R.  L.  of  1831,  p.  78),  required  convey- 
ances and  leases  which  were  to  transfer  an  interest  in  lands  in  presenti, 
to  be  signed  by  the  party,  or  by  his  agent  lawfully  authorized  by  writing, 
in  order  to  render  them  valid,  either  at  law  or  in  equity.  And  the 
language  of  the  tenth  section  was  the  same  in  this  respect.  But  in  the 
eleventh  section,  which  related  to  executory  contracts  for  the  sale  of 
lands,  etc.,  the  words  'by  writing'  were  left  out,  so  that  it  was  only 
necessary  that  the  agreement  should  be  signed  by  an  agent  lawfully  au- 
thorized. Under  this  section,  and  under  the  corresponding  provision  in 
the  English  statute  of  frauds,  it  had  long  been  settled  that  to  make  a 
valid  executory  contract  for  the  sale  of  lands,  or  of  an  interest  therein, 
it  was  not  necessary  that  the  authority  of  the  agent  should  be  in  writ- 
ing, but  only  that  the  agreement  itself  should  be  in  writing,  and  should 
be  signed  by  him  as  such  agent :  Coles  v.  Trecothick,  1  Smith  Hep.  233 ; 
Barry  v.  Lord  Barrymore,  1  Schoales  &  L.  29;  Clinan  v.  Cooke,  1 
Schoales  &  L.  22;  1  Sugden  on  Vendors  (10th  Lond.  ed.),  186.  There  is 
certainly  some  danger  of  fraud  and  perjury  ip.  permitting  the  authority 
of  an  agent  to  contract  for  the  sale  of  the  lands  of  another,  to  be  estab- 
lished by  parol.  And  the  revisers  proposed  to  remedy  the  supposed  de- 
fect in  the  former  law,  by  requiring  that  the  agent  who  signed  such  a 
contract  should  be  authorized  by  writing;  and  they  re^jorted  the  ninth 
section  of  the  title  of  the  revised  statutes  respecting  fraudulent  convey- 
ances and  contracts  accordingly.  But  the  legislature  struck  out  the 
words  'authorized  by  writing,'  which  were  contained  in  that  section  as 
it  was  reported  by  the  revisers,  and  substituted  the  words  '  lawfully  au- 
thorized,' as  contained  in  the  previous  statute  on  the  subject.  It  is  only 
necessary,  therefore,  to  establish  the  fact  by  parol,  that  the  person  sij^n- 
ing  such  a  contract,  as  agent  for  the  seller,  was  lawfully  authorized  to 
eign  it  as  such  agent.  And  the  supreme  court  in  the  recent  case  of 
Lawrence  v.  Taylor,  5  Hill,  107,  consider  this  as  the  pro^jer  construction 
of  the  revised  statutes." 

1  Cal.  Code  Civil  Procedure,  §  1973 ;  Gen.  Stats.  Neb.   1873,  p.  392, 
§  5;  Morgan  v.  Burgen,  3  Neb.  213. 
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letters  to  his  son,  showing  merely  that  a  certain  real  es- 
tate agent  was  employed  by  him  to  solicit  and  nego- 
tiate for  prices,  nor  by  the  fact  that  the  owner  had  scut 
a  telegram  to  such  agent  requesting  him  "  to  hold  on,"  in 
response  to  one  from  him  asking  if  he  would  take  a  cer- 
tain sum  for  the  property.^  Where  title  is  claimed  under 
a  deed  made  under  a  power  of  attorney,  the  authority  of 
the  attorney  to  execute  the  deed  must  be  shown. ^ 

§  358.  Construction  of  powers  of  attorney. — While 
the  general  rule  governing  the  irtterpretation  of  all  con- 
tracts or  written  instruments,  that  the  intention  of  the 
parties  is  to  be  considered  in  construing  their  language, 
applies  to  the  construction  of  powers  of  attorney,^  yet 
powers  of  attorney  are  construed  strictly,  and  the  author- 
ity is  never  considered  to  be  greater  than  that  warranted 
by  the  language  of  the  instrument,  or  indispensable  to 
the  effective  operation  of  such  authority.^  "Powers  of 
attorney  are,  ordinarily,  subject  to  a  strict  construction; 
or,  rather,  the  authority  given  is  not  extended  beyond  the 
meaning  of  the  terms  in  which  it  is  expressed.  A  dis- 
tinction is  carefully  observed  between  such  powers  and 
other  j)Owers  created  by  deed  or  will,  for  the  accomplish- 
ment of  particular  purposes.  The  purpose  to  be  accom- 
plished is  more  regarded  in  the  latter  than  in  the  former 
class  of  powers,  and  a  more  liberal  interpretation  of  the 
words  creating  the  powers  is  allowed."^ 

1  Albertson  v.  Ashton,  102  111.  50. 

'  Hager  v.  Spect,  52  Cal.  579.  An  attorney  is  not  authorized  to  con- 
ve3'  his  principal's  interest  in  the  land  to  one  claiming  an  interest  in  it, 
by  virtue  of  a  power  of  attorney  authorizing  him  to  bring  suit  for,  settle 
up,  compromise,  release,  obtain,  or  recover  the  interest  owned  by  the 
principal  in  such  land:  Conner  v.  Parsons  (Tex.  Civ.  App.),  30  S.  W. 
Rep.  83.  An  attorney  who  is  authorized  to  sell  a  land  certiticate  is  not 
autliorized  to  sell  the  land  on  which  the  certiticate  is  subsequently 
located:  Collins  v.  Durward,  4  Tex.  Civ.  App.  339. 

'  Marr  v.  Given,  23  Me.  55;  39  Am.  Dec.  600. 

*  This  section  was  cited  as  authority  in  Frost  v.  Erath  Cattle  Co.,  81 
Tex.  505;  26  Am.  St.  Rep.  831. 

*  Brantley  t;.  Southern  Life  Ins.  Co.,  53  Ala.  554.  In  Geiger  r.  r>olles, 
1  Thomp.  &  C.   129,   it  is  said:  "Powers  of  attorney  and  all  bii*.cial 
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§  358  a.  Situation  of  parties  and  subsequent  ratifica- 
tion.— In  determining  between  the  parties,  the  construc- 
tion to  be  placed  upon  a  power  of  attorney,  their  situation 
at  the  time  of  the  execution  may  be  considered,  and  what 
they  intended  is  to  be  gathered  from  the  words  used  and 
all  the  circumstances  under  which  it  was  written  and 
acted  upon.'  Each  case  is  to  be  determined  by  its  own 
peculiar  circumstances.  If  one  of  the  joint  owners  of  a 
tract  of  land  gives  the  other  owner  a  power  of  attorney 
to  sell  it,  and  the  attorney  claiming  to  act  under  the 
power  executes  a  deed  to  a  purchaser  for  a  sum  partly 
paid  in  cash,  and  the  balance  represented  by  notes  and 
mortgages,  the  acceptance  of  the  notes  and  mortgages  by 
the  donor  of  the  power,  and  his  insisting  on  their  payment 
when  due,  is  a  ratification  of  the  acts  of  the  attorney,  and 
he  is  estopped  from  asserting  that  the  power  of  attorney 
was  not  sufficient  to  authorize  the  execution  of  a  deed.^ 

§  358  b.  Agent  for  corporation.  —  But  a  corporation 
can  give  authority  to  an  agent  to  sell  its  lands  only 
through  its  board  of  directors  when  duly  assembled,  by 
a  proper  resolution,  and  can  ratify  an  exercise  of  such 
authority  only  in  the  manner  required  for  the  grant  of 
original  authority.  Acceptance  of  money  by  the  corpo- 
ration paid  under  the  terms  of  the  agreement,  and  the 
commencement  of  an  action  to  recover  money  due  by 
its  terms,  will  not  amount  to  a  ratification  of  the  con- 
powers  are  to  be  construed  strictly,  and  the  general  words  are  to  be 
construed  in  reference  to  the  particular  terms  which  form  the  subject 
matter  of  the  instrument,  and  in  furtherance  of,  but  in  subordination 
to,  tiie  general  power  conferred."  That  powers  of  attorney  are  construed 
strictly,  see,  also,  Gouldy  v.  Metcalf,  75  Tex.  455;  16  Am.  St.  Rep.  912; 
Gilbert  v.  How,  45  Minn.  121 ;  22  Am.  St.  Rep.  724;  Dworak  v.  More,  25 
Neb.  735;  Lamy  v.  Burr,  36  Mo.  85;  88  Am.  Dec.  135;  Brantley  v. 
Southern  Life  Ins.  Co.,  snpra;  Rice  v.  Tavernler,  8  Minn.  214;  83  Am. 
Dec.  778;  Berkey  v.  Judd,  22  Minn.  287;  Greve  v.  Coffin,  14  Minn.  263; 
100  Am.  Dec.  229;  Bliss  v.  Clark,  16  Gray,  60. 

1  Delano  v.  Jacoby,  96  Cal.  275. 

2  Delano  v.  Jacoby,  96  Cal.  275.  See,  also,  Borel  v.  Rollins,  30  Cal. 
413;  Simson  v.  Eckstein,  22  Cal.  595;  2  Herman  on  Estoppel,  §§  792, 
793.    See,  also,  §  361,  post. 
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tract/  U  in  such  a  case,  the  corporation  has  not  proceeded 
so  as  to  be  bound  by  its  contract,  the  purchaser  is  not 
bound."  In  the  absence  of  a  resohition  passed  ])y  the 
board  of  directors  when  duly  assembled,  neither  the 
president,  secretary,  nor  any  other  person  has  authority 
to  execute  a  mortgage  of  the  property  of  the  corporation.' 
When  the  corporate  seal  is  aihxed,  and  the  signatures  of 
the  officers  are  proven,  it  may  be  presumed  that  the  oili- 
cers  did  not  exceed  their  autliority,  and  the  seal  itself  is 
prima  facie  evidence  that  it  was  affixed  by  proper  author- 
ity. But  in  the  absence  of  a  seal,  or  of  proof  of  facts 
from  which  the  existence  of  a  resolution  of  authorization 
may  be  inferred,  the  authority  of  the  officers  of  a  corpo- 
ration to  execute  a  conveyance  can  be  established  only 
by  a  resolution  pro[ierly  passed  and  entered  in  the  books 
of  the  corporation.^ 

§   359.      General    terms   limited  by  particular  words. 

It  results  from  the  rules  of  interpretation  applied  to  the 
construction  of  powers  of  attorney,  that  where  authority 
is  given  to  perform  specific  acts,  and  general  terms  are 
also  employed,  the  latter  are  limited  to  the  particular 
acts  authorized  by  the  power.  For  example,  a  person 
appointed  an  attorney  with  the  following  powers:  "For 
me  and  in  my  name  to  superintend  my  real  and  jiersonal 
estate,  to  make  contracts,  to  settle  outstanding  debts,  and 
generally  to  do  all  things  that  concern  my  interest  in  any 
way,  real  or  personal,  whatsoever,  giving  my  said  attor- 
nev  full  power  to  use  my  name  to  release  others  or  bind 
mvself  as  he  may  deem  proper  and  expedient;  hereby 
making  the  said  Schoolcraft  my  general  attorney  and 
agent,  and  by  these  presents  ratifying  whatsoever  my  said 
attorney  may  do  by  virtue  of  this  power."  The  court 
held  that  this  instrument  did  not  authorize  a  sale  of  real 

1  Salfiekl  V.  Sutter  County  L.  I.  &  R.  Co., 94  Cal.  547. 
»  SaltieUl  >:  Sutter  County  L.  I.  ct  R.  C  «..  91  Cat.  547. 
»  Alta  Silver  Min.  Co.  r.  Slinino;  Co.,  78  Cal.  62^». 

*  Southern  Cnlif<irnia  Col.  .\pmi.  r.  Bustamente,  52  Cal.   192.     See, 
also,  Harding  v.  \an«Je\vater,  -lU  Cal.  78;  Caslnviler  c,  Willis,  4U  Cal.  78. 
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estate.^  A  transfer  of  real  estate,  particularly  that  ac- 
quired subsequently,  cannot  be  sustained  under  a  power 
"  to  attend  to  all  business  affairs  appertaining  to  real  or 
personal  estate."  The  language  is  too  indefinite  for  such 
a  purpose.^  An  attorney  in  fact  is  not  authorized  to  sell 
real  estate  under  a  power  "  to  attend  to  the  business  of 
the  principal  generally,"  or  "  to  act  for  him  with  reference 
to  all  his  business."^  An  authorization  to  the  attorney 
to  recover  the  maker's  lawful  part  of  a  decedent's  estate, 
''giving  and  granting  tliereby  to  his  said  attorney  full 
power  and  authority  to  take,  pursue,  and  follow  such 
legal  course  for  the  recovery,  receiving  and  obtaining 
the  same,  as  he  might  or  could  do  were  he  personally 
present;  and  upon  the  receipt  thereof,  acquittances  and 
other  sufficient  discharges  for  him,  and  in  his  name  to 
sign,  seal,  and  deliver,"  does  not  enable  the  attorney  to 
convey  real  estate.* 

§  360.  Illustrations  of  construction  placed  upon 
powers    of    attorney. — An    attorney  was    authorized   "to 

'  Billings  V.  Morrow,  7  Cal.  171 ;  68  Am.  Dec.  235.  Said  Mr.  Chief 
Justice  Murray:  "It  requires  but  a  glance  at  this  instrument  to  per- 
ceive that  no  authority  is  contained  in  it  to  convey  real  estate.  The 
power  is  limited  and  special,  and  cannot  be  extended  by  implication  to 
other  acts  more  important  in  their  character  than  those  expressly  pro- 
vided in  the  body  of  the  instrument.  The  rule  may  be  thus  stated ; 
that  where  the  authority  to  perform  specific  acts  is  given  in  the  power, 
and  general  words  are  also  employed,  such  words  are  limited  to  the  par- 
ticular act?  authorized."    And  see  De  Paitte  v.  Muldrow,  16  Cal.  .505. 

"  Lord  V.  Sherman,  2  Cal.  498.  See,  also,  Washburn  v.  Alden,  5  Cal. 
463;  Johnson  v.  Wright,  6  Cal.  373;  Rountree  v.  Denson,  59  Wis.  522; 
School  District  v.  JEtna  Ins.  Co.,  62  Me.  330;  Reynolds  v.  Rowley,  4  La. 
Ann.  396;  Boykin  v.  O'Hara,  6  La.  Ann.  157;  Maynard  v.  Mercer,  10 
Nev.  33;  Ferreria  v.  Depew,  17  How.  Pr.  418;  Wicks  v.  Hatch,  62  N.  Y. 
535;  Lawrence  v.  Gebhard,  41  Barb.  575. 

2  Coquillard's  Administrator  v.  French,  19  Tnd.  274,  287.  The  power 
to  acknowledge  a  deed  for  registration  is  conferred  by  implication  under 
a  power  to  execute  it:  Robinson  v.  MauWin,  11  Ala.  977. 

*  Hay  V.  Mayer,  8  Watts,  203 ;  34  Am.  Dec.  453.  Authority  to  repre- 
sent the  principal  in  all  that  concerns  his  interests  in  the  State  of  Cali- 
fornia, and  letters  subsequently  written  speaking  of  the  propriety  of  a 
sale  of  the  land,  do  not  authorize  the  attorney  to  bind  the  principal  by 
a  contract  of  sale :  Treat  v.  De  Celis,  41  Cal.  202. 
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bargain,  sell,  grant,  release,  and  convey  to  such  person  or 
persons,  and  for  such  sum  or  sums  of  money,  as  to  my 
said  attorney  shall  seem  most  for  my  advantage,  and  upon 
such  sale  or  sales,  convenient  and  proper  deeds,  with  such 
covenant  or  covenants,  general  or  special,  of  warranty  or 
quitclaim,  or  otherwise,  as  to  my  said  attorney  shall  seem 
expedient,  in  due  form  of  law  as  my  deed  or  deeds,  to 
make,  seal,  and  deliver,  and  acknowledge."  The  instru- 
ment, however,  did  not  mention  what  was  to  be  sold  or 
conveyed.  The  attorney  acting  under  this  power  con- 
veyed land  belonging  to  his  principal,  and  the  grantee 
entered  into  possession  of  it,  and  retained  this  possession 
for  nearly  twenty  years.  During  all  of  the  time  the 
grantee  was  in  possession  under  his  deed,  the  grantor 
never  claimed  or  asserted  title  to  the  land.  It  was  held 
in  an  action  demanding  the  premises  against  one  who 
had  no  title  under  the  grantor,  that  it  was  the  inten- 
tion of  the  grantor  to  enable  his  attorney  to  sell  and 
convey  all  the  former's  rights  in  any  real  estate  owned 
by  him.'  An  agent  was  appointed  with  these  powers: 
**For  me  and  in  my  name,  to  purchase  all  kinds  of 
goods,  wares,  and  merchandise,  to  execute  all  kinds  of 
notes  and  obligations  therefor;  also  for  me,  and  in  my 
name,  to  sell  goods  or  barter  the  same,  and  receive  pay 
therefor;  to  collect,  deposit,  draw  for,  and  exchange  money; 
also  to  buy  and  sell  real  estate,  and  in  my  name  to  receive 
and  execute  all  necessary  contracts  and  conveyances  there- 
for. And  further  to  do  all  things  necessary  to  the  trans- 
action of  a  general  mercantile  trading,  money  loaning, 
and  other  lawful  and  proper  business."  It  was  held  that 
this  power  did  not  authorize  the  attorney  to  sell  and  con- 
vey land  to  which,  as  disclosed  by  the  records,  the  prin- 
cipal before  the  execution  of  the  power  had  acquired  title." 

'  Marr  v.  Given,  23  Me.  55;  39  Am.  Dec.  600. 

'  Greve  v.  Coffin,  14  Minn.  345;  100  Am.  Dec.  229.  The  court,  per 
Berry,  J.,  said :  "The  business  was  one  in  which  the  attorney  was  to 
make  the  original  investments,  and  to  sell  the  gootls  or  real  estate  ac- 
quired by  such  investments.  This  appears  to  us  to  be  the  natural  *igiiili- 
catiou  of  the  lan<iua>re  used  in  the  connection  in  whicii  it  is  used:  See 
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A  principal  appointed  a  person  to  be  "my  true  and  law- 
ful attorney,  hereby  confirming  all  sales,  bargains,  leases, 
or  contracts  of  all  descriptions  whatsoever  which  he  may 
make  in  my  name  and  behalf,  and  empowering  him  to 
act  in  all  cases  in  which  I  may  be  concerned  as  if  I  were 
present."  It  was  held  that  this  instrument  conferred  the 
power  to  sell  land  and  execute  deeds  therefor.^ 

§  3G1.  Partition. — An  attorney  is  not  authorized  to 
make  partition  of  lands  in  which  his  principal  holds  an 
interest  as  tenant  in  common,  under  a  power  of  attor- 
ney authorizing  the  attorney  to  sell  the  principal's  lands, 
and  to  perform  all  acts  to  carry  this  power  into  execution." 
But  if  the  attorney  does  make  such  partition,  the  princi- 
pal may  subsequently  give  effect  to  the  partition  by  exe- 
cuting deeds  made  on  the  basis  of  the  legal  validity  of 
the  partition.^     As  in  other  cases,  a  principal  may  ratify 

Mills  V.  Carnley,  1  Bosw.  259.  It  is  urged  that  this  construction  would 
furnish  a  bad  and  unreasonable  rule,  because  it  would  require  the  pur- 
chaser to  ascertain  whether  the  attorney  had  bought  the  real  estate  which 
he  assumed  to  sell,  and  that  this  is  a  matter  which  it  would  be  almost, 
if  not  quite  impossible,  to  determine  with  certainty.  Whether  this 
would  be  so  in  any  instance  or  not  we  need  not  inquire.  In  cases  like 
this  which  we  are  considering,  no  such  difficulty  would  present  itself, 
for  the  records  of  title  (as  appears  by  the  finding)  show  that  the  premises 
in  question  were  purchased  by  Levi  Greve  before  the  power  of  attorney 
was  made." 

1  Sullivan  V.  Davis,  4  Cal.  291. 
'  Borel  V.  Rollins,  30  Cal.  408. 

2  liorel  V.  Rollins,  30  Cal.  408.  Chief  Justice  Currey,  in  delivering  the 
opinion  of  the  court  said:  "The  power  of  attorney  from  Tracy  to  Pratt 
did  not,  in  our  judgment,  authorize  the  attorney  to  make  partition  of 
lands  in  which  Tracy  had  an  interest  as  tenant  in  common.  He  was 
authorized  under  certain  circumstances  to  sell  any  portion  or  all  of  the 
lands  of  the  constituent,  and  the  same  to  convey,  and  generally  to  do 
whatever  in  the  premises  was  necessary  to  carry  the  power  granted  into 
execution,  even  though  the  matters  to  be  done  should  require  more 
special  authority  than  was  comprised  by  the  language  employed.  But, 
notwithstanding  the  power  of  attorney  when  understood  according  to 
its  language  and  obvious  intent  did  not  authorize  the  attorney  to  join 
in  the  partition  in  the  name  of  his  principal,  we  think  there  can  be 
no  question  as  to  the  power  of  the  principal  himself  to  give  effect  and 
conlirmalion  to  the  acts  of  the  attorney  by  his  own  acts  and  conduct  of 
solemn  significance,  such  as  the  execution  of  deeds  of  conveyance,  which 
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the  unauthorized  acts  of  his  agent  in  the  sale  of  hind, 
and  such  ratilicatiou  may  be  iuferred  from  long  con- 
tinued silence.' 

§  362.  Special  instances  of  construction. — It  is  held 
that  an  agent  who  has  power  to  "  sell"  lands  has  not  merely 
as  such  agent  the  power  to  execute  a  deed.  He  has  the 
power  to  bind  his  principal  to  convey,  but  cannot  himself 
execute  the  conveyance,  unless  properly  authorized  by  a 
power  of  attorney.^  A  power  to  sell  does  not  autliorize 
the  execution  of  a  deed  of  trust,  with  power  to  the  trustees 

necessarily  recognized  the  partition  as  of  legal  validity.  It  may  be  as 
sumed  tliat  Pratt  exceeded  his  power  when  he  made  partition  with  the 
others,  claiming  to  be  tenants  in  common  of  the  block,  as  the  attorney 
in  fact  of  Tracy,  but  what  he  did,  though  in  excess  of  the  power  granted, 
it  was  proposed  to  i)rove  his  principal  ratified  and  confirmed  by  acting 
in  reference  to  and  treating  the  partition  as  made  by  authority.  In 
Jackson  v.  Richtmyer,  13  Johns.  3G7,  tiie  court  held  that  an  agreement 
relating  to  a  third  person  in  the  name  of  one  of  the  parties,  who  it  did 
not  appear  had  any  authority  to  execute  it,  was  ratified  by  the  subse- 
quent acts  of  the  party  in  whose  name  it  was  made.  The  judgment  of 
the  supreme  court  in  this  case  was  confirmed  by  the  court  of  errors,  in 
which  Chancellor  Kent  delivered  the  opinion  of  the  court:  Jackson  v 
Rightmyer,  10  John.  32:}-325.  See,  also.  Baker  v.  Lorillard,  4  Corast. 
257.  It  may  be  said  that  where  the  adoption  of  a  particular  form  or 
mode  is  necessary  to  confer  the  authority  in  the  first  instance,  there  can 
be  no  valid  ratification  except  in  the  same  manner;  and  tlierefore  that, 
as  the  authority  to  execute  deeds  U[)on  partition  must  be  under  seal, 
there  can  be  no  parol  ratification  of  a  deed  witnout  authority  under  seal. 
This  is  certainly  the  doctrine  of  the  law.  But  it  U  also  the  doctrine  of  the 
law  that  an  act  which  operates  as  an  estoppel  in  pais,  such  as  accepting 
the  benefit  of  the  partition  attempted  to  be  made,  and  dealing  with  the 
property  allotted  to  the  principal  by  the  partition  as  to  his  own  by  dis- 
posing  of  it  by  deeds,  confirms  the  partition  made  by  the  attorney  with- 
out legal  authority:   1  Am.  Lead.  Cas.  574." 

^  Alexander  r.  Jones,  64  Iowa,  207;  Hayes  v.  Steele,  32  Iowa,  44. 

'  Force  v.  Dutcher,  18  N.  J,  Eq.  401.  A  person  cannot  convey  land 
under  a  compromise  made  by  him,  where  he  is  employed  to  rent,  lease, 
and  do  everything  with  respect  to  real  estate  "short  of  selling  the  same," 
to  adjust  an  interest  in  a  joint  estate,  and  to  make  any  necessary  com- 
promise or  arrangement  in  regard  to  it:  Wells  v.  Heddenberg  (Tex.  Civ 
A  pp.),  30  S.  W.  Rep.  702.  For  cases  in  which  powers  of  attorney  have 
been  construed,  see  Bell  v.  Corbin,  136  Ind.  2H9;  Harris  r.  Johnston,  54 
Minn.  177;  Bradley  v.  Whitesides,55  Minn.  455;  Union  Switcii  &  S.  Co. 
V.  Johnson  etc.  Signal  Co.,  10  C.  C.  A.  176;  61  Fed.  Re|>.  940;  Smitli  r. 
Gluver,  50  Minn.  5S ;  McLaughlin   v.  Wheeler,   1  S.  D.  497;  Portland 
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to  sell  the  trust  estate  as  they  may  deem  advisable.*  A 
principal  appointed  a  person,  "my  true  and  lawful  attor- 
ney in  fact  for  me  and  in  my  name,  to  transact  all  my 
business  of  every  kind  and  description,  to  collect  and 
receipt  for  all  moneys  due  and  owing  to  me,  and  to  sell 
and  dispose  of  all  my  property,  real  and  personal,  for  such 
price  and  on  such  terms  as  he  may  choose,  whenever  he 
may  think  it  advisable  to  make  such  sale,  hereby  ratif}'- 
ing  and  confirming  all  such  acts  of  my  attorney."  The 
attorney  conveyed  to  a  trustee  all  the  property  of  the 
principal  in  trust  to  secure  and  pay  off  the  creditors  and 
sureties  of  the  latter.  It  was  held  that  the  attorney  had 
power  to  execute  this  trust  deed,  and  hence,  that  the 
trustee  took  a  good  title  to  the  property.^     An  attorney  had 

Trust  Co.  v.  Coulter,  23  Or.  131 ;  Penfold  v.  Warner,  96  Mich.  179 ;  Weare 
V.  Williams,  85  Iowa,  253 ;  Cox  v.  Manvel,  50  Minn.  87 ;  Morris  v.  Woods,; 
89  Va.  873. 

1  Smith  V.  Morse,  2  Oal.  524. 

'  Lamy  v.  Burr,  36  Mo.  85;  88  Am.  Dec.  135.  The  court,  per  Wag- 
ner, J.,  said:  "Tlie  general  rule  is  that  the  power  must  be  pursued  with 
legal  strictness,  and  the  agent  can  neither  go  Ijeyond  it  nor  beside  it;  in 
other  words,  the  act  done  must  be  legally  identical  with  that  authorized 
to  be  done.  But  in  all  cases,  the  authority  should  be  construed  and  the 
intention  of  the  principal  should  be  ascertained  in  reference  to  the  pur- 
pose of  the  appointment,  and  a  consideration  of  the  object  which  the 
agent  is  directed  to  accomplish  will  either  expand  the  ).owers  specified 
as  a  means  of  executing  it,  or  limit  the  exercise  of  the  most  general 
powers  c(.nferred.  Accordingly,  it  is  a  general  maxim,  applicable  to 
special  and  limited  agencies,  as  well  as  to  those  which  are  more  compre- 
hensive and  discretionary,  that,  in  the  absence  of  special  instructions  to 
the  contrary,  and  in  the  absence  of  such  prescription  of  the  manner  of 
doing  the  act  as  implies  an  exclusion  of  any  other  manner,  and  authority 
or  direction  to  do  an  act  or  accomplish  a  particular  end,  implies  and 
carries  with  it  authority  to  use  the  necessary  means  and  inducements, 
and  to  execute  the  usual,  legal,  and  appropriate  measures  proper  to  per- 
form it.  The  principal  authority  includes  all  mediate  powers  which  are 
necessary  to  carry  it  into  effect.  A  direction  or  authority  to  do  a  thing 
is  a  reasonable  implication  of  the  powers  necessary  to  accomplish  it, 
unless  there  is  a  special  restriction,  or  unless  an  intention  to  the  con- 
trary is  to  be  inferred  from  other  parts  of  the  authority :  1  Am.  Lead. 
Cas.  563;  Rogers  v.  Kneeland,  10  Wend.  218;  Peck  v.  Harriott.  6  Serg. 
&  R.  145;  9  Am.  Dec.  415 ;  Bayley  v.  Wilkins,  7  Com.  B,  886.  It  will  be 
Been  that  the  power  of  attorney  in  this  case  is  of  the  most  comprehensive 
character;  it  gives  the  agent  full  authority  to  transact  all  business  of 
every  kind  and  description,  to  collect  and  receipt  for  all  moneys  due,  and 
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power  to  mortgage  or  convey  land  for  the  payment  of 
debts.  He,  however,  executed  a  deed  transferring  the 
laud  to  a  trustee,  in  trust,  to  secure  certain  specified  cred- 
itors, and  then  to  pay  all  the  debts  of  the  principal.  A 
provision  was  inserted  in  the  trust  deed  excluding  from 
its  benefit  all  creditors  who  should  commence  actions  on 
their  claims.  It  was  held  that  the  provisions  in  the  trust 
preferring  certain  creditors,  and  declaring  a  forfeiture  for 
bringing  suit,  were  in  excess  of  the  authority  of  the  attor- 
ney and  hence  void.  But  the  deed  was  held  to  be  valid 
in  other  respects,  and  was  construed  as  being  for  the  ben- 
efit of  all  creditors  j^ro  rata}  A  power  to  sell  land  is  not 
given  by  an  authority  to  locate  and  survey  land.^  The 
owner   of    an    unconfirmed    Mexican    grant   executed    a 

to  sell  and  disposreof  all  property,  both  real  and  personal,  for  such  price, 
and  on  such  terms,  and  at  such  time  as  he  might  deem  advisable.  The 
attendant  circumstances  leave  little  room  to  doubt  what  power  was  in- 
tended to  be  given.  Brand  was  absent  from  his  home,  with  no  intention 
or  prospect  of  returning;  he  had  left  a  large  amount  of  business  unset- 
tled— property  liable  to  go  to  decay,  and  be  doytroyed,  and  creditors 
anxious  to  secure  their  debts.  He  therefore  executed  a  power  of  attor- 
ney, giving  his  agent  full  autliorlty  to  transact  all  his  business  of 
every  kiml  and  description;  and  this  power  must  be  interpreted,  and 
the  true  intention  arrived  at,  by  a  direct  reference  to  the  nature  of  the 
business  to  be  transacted.  There  can  be  no  doubt  that  the  main  busi- 
ness to  be  transacted  was  the  application  of  the  projterty  to  the  payment 
ot  the  debts.  If  tliere  was  no  intention  to  vest  the  agent  with  authority 
to  pay  off  the  debts,  why  the  enlarged  and  general  power  to  transact  &'.l 
business  in  addition  to  the  power  to  sell  and  dispose  of  propi-rty?  But 
if  the  power  was  given  to  pay  debts,  was  the  making  of  the  deed  of  trust 
a  jtroper  execiition  of  it?  We  think  it  can  be  impliotl  in  this  case  with- 
out doing  violence  to  any  legal  principle.  The  deed  of  trust  was  certainly 
just  and  equitable  to  the  creditors,  as  it  distributed  the  proceeds  of  the 
property  ratably  among  them.  If  it  was  a  fit  and  appropriate  mode  of 
carrying  out  the  purpose  of  transacting  all  the  business,  it  was  comjKJtent 
to  resort,  to  it." 

1  Gimmell  v.  Adams,  11  Humph.  (Tenn.)  283. 

»  Moore  «.  Lockett,  2  Bibb,  (>7 ;  4  Am.  Dec.  683.  Where  a  wife  is 
given  by  her  husband  a  power  of  attorney  to  transact  all  business  con- 
nected with  "buying,  selling,  transferring,  or  mortgaging  real  estate." 
including  the  signing  anil  delivery  of  all  necessary  papers,  she  is  not  au- 
thorized to  convey  land  in  consideration  of  the  grantee  supporting  her 
infant  daughter  until  she  arrives  at  majority:  Portland  Trust  Co.  v. 
Coulter,  23  Or.  131. 
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power  of  attorney,  which,  after  reciting  the  appointment, 
said:  "I  give  him  full,  complete,  and  perfect  power,  as 
my  said  attorney  in  fact,  to  do  any  and  everything  to 
secure  my  title  to  said  rancho,  and  to  prosecute  the  pre- 
tension of  the  same  in  all  the  courts  of  the  United  States; 
and  by  this  I  ratify,  confirm,  and  approve  all  the  doings 
of  my  said  attorney  in  fact  concerning  said  rancho."  The 
court  held  that  the  agent  did  not  have  power  under  this 
authority  to  sell  the  land,  or  any  part  of  it,  or  power  to 
execute  a  contract  which  would  obligate  the  principal  to 
convey  the  rancho,  or  any  portion  of  it/ 

§  363,  Continued. — A  principal  executed,  as  he  sup- 
posed, a  valid  power  of  attorney  to  sell  land,  but  the  power 
was  worthless.  He  then  left  the  state,  and  subsequently 
wrote  to  his  agent:  "I  have  now  an  offer,  and  if  it  is  come 
up  to  by  the  fellow,  I  shall  close  things  very  soon  and  be 
off,  but  shall  go  to  Vermont  first  for  a  little  while.  I  want 
you  to  sell  some  of  my  lots,  or  advance  the  means  to  meet  tliis 

1  Blum  V.  Robertson,  24  Oal.  127.  The  court  said:  "In  order  to  bind 
tlie  principal  in  such  case,  it  must  appear  that  the  act  done  by  the  agent 
was  in  the  exercise  of  the  power  delegated,  and  within  its  limits :  ]\Iech. 
Bank  V.  Bank  of  Columbia,  5  Wheat.  320.  No  man  can  be  bound  by  tlie 
act  of  another,  without  or  beyond  his  consent;  and  wlicre  an  agent  acts 
under  a  special  or  express  authority,  whether  verbal  or  written,  the 
party  dealing  with  him  is  bound  to  know  at  his  peril  what  the  power  of 
the  agent  is,  and  to  understand  its  legal  effect ;  and  if  the  agent  exceed 
the  boundary  of  his  legal  authority,  the  act,  so  far  as  it  concerns  the  prin- 
cipal, is  void.  This  is  a  rule  of  the  common  law,  and  is  indeed  elementary 
in  the  doctrine  of  powers :  Beals  v.  Allen,  18  John.  363;  9  Am.  Dec.  221 ; 
Hubbard  v.  Elmer,  7  Wend.  446;  22  Am.  Dec.  590;  Rossiter  v.  Rossiter, 
8  Wend.  494;  24  Am.  Dec.  62;  North  River  Bank  v.  Aymar,  3  Hill,  263; 
Cox  V.  Robinson,  2  Stewt.  &  P.  91 ;  Stow  v.  Wise,  71  Conn.  214;  18  Am. 
Dec.  99.  The  power  of  attorney  under  consideration  authorized  Casi- 
mero  to  take  all  the  necessary  steps,  and  do  all  necessary  things  to  secure 
the  right,  title,  and  claim  of  Mrs.  Valencia  to  the  ranch  therein  men- 
tioned, and  to  employ  lawyers,  gather  testimony,  and  to  provide  the 
necessary  expenses  for  the  same.  A  sale  of  the  land,  or  part  of  it,  does 
not  appear  to  have  been  contemplated  by  Mrs.  Valencia.  If  it  was,  she 
entirely  failed  to  express  any  such  intention,  or  to  confer  on  her  attorney 
any  power  to  convey  or  contract  in  her  name,  or  otherwise  to  convey 
any  portion  of  it;  and  it  is  not  competent  for  courts  to  bind  her  by  the 
acts  of  another  to  perform  an  oblijiatiun  which  slie  never  incurred." 
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administration  act  before  the  year  expires,  which  I  send  you 
by  mail,  accompanied  by  the  voucliers,  etc.  You  can  sell 
such  lots  as  you  see  fit,  retaining  enough  to  pay  Judge  G. 
for  the  first  purchase  money.  It  might  be  best  to  cut  them 
up  so  as  to  sell  in  small  lots.  But  you  judge  of  this."  It 
was  held  that  by  this  letter  the  attorney  was  authorized 
to  sell  at  his  discretion,  and  that  if  a  deed  made  by  liiia 
was  not  good  as  a  deed,  it  was  good  as  a  contract  by  the 
principal  for  a  conveyance.*  An  instrument  signed 
*'S.  A.  Phillips,  Executrix,"  is  valid  as  a  power  of  at- 
torney, which  is  in  the  form:  "This  is  to  certify  that 
C.  D.  is  appointed  my  legal  and  lawful  agent  to  sell  any 
of  my  lands  in  Tallapoosa  county  to  M.  G.,  and  to  sign 
my  name  to  any  deed  or  bond,  and  it  shall  stand  good  in 
law  as  though  I  had  signed  it  myself." '  Where  a  power 
to  sell  is  given,  the  power  to  convey  is  implied,  if  this 
construction  is  consistent  with  the  whole  instrument.'*  A 
power  to  sell  land  is  not  conferred  by  a  power  of  attorney 

»  McNeil  V.  Shirley,  33  Cal.  202.  It  was  held  in  Fay  v.  Wincliester,  4 
Met.  513,  that  an  attorney  who  is  authorized  to  sell  any  of  his  principal's 
real  estate  is  empowered  to  sell  real  estate  which  was  acquired  after  the 
execution  of  the  power  of  attorney.  Where  an  authority  is  conferred 
upon  several  persons,  the  general  rule  in  all  case.-?  is,  that  all  must  act 
to  make  the  deed  effectual,  unless  a  contrary  intention  appears  from  the 
instrument  wliich  confers  the  power:  Sinclair  v.  Jackson,  8  Cowen,  543; 
Green  v.  Miller,  6  Johns.  39;  5  Am.  Dec.  184;  Cedar  Rajtids  R.  R.  Co. 
V.  Stewart,  25  Iowa,  115;  Franklin  ii.  Osgood,  14  Johns.  553;  White  y. 
Davidson,  8  Md.  169;  63  Am.  Dec.  699.  But,  of  course,  tlie  rule  is  differ- 
ent when  the  power  is  given  to  several  pt-rsons,  jointly  and  severally. 
Where  a  hushand  and  wife  authorize  an  attorney  to  sell  "all  real  estate 
belonging  to  us  or  either  of  us,"  and  subsequently  the  husband  conveyed 
his  interest  in  the  land  to  his  wife,  she  previously  having  an  only  in- 
choate ritiht  of  dower,  and  the  land  after  the  death  of  the  husband  was 
sold  under  the  power,  it  was  held  that  no  title  passed  thereby,  because 
the  attorney  was  empowered  by  the  wife  to  convey  only  such  title  as  she 
possessed  when  ihe  power  was  executed,  and  that  when  she  became  tlie 
owner  of  the  fee  by  the  deed  from  her  husband,  the  inchoate  right  of 
dower  was  merged,  and,  consequently,  thiTc  was  nothing  on  which  the 
power  could  be  exercised:  Tenfold  c.  Warner,  96  Mich.  179;  35  Am.  St. 
Rep.  591. 

»  Phillips  V.  Hornsby,  70  Ala.  414. 

*  llemstreet  v.  Burdick,  90  111.  444;  Valentine  v.  Piper,  22  Pick.  85; 
33  Am.  Dec.  715. 
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"to  act  in  all  my  business  in  all  concerns  as  if  I  were  pres- 
ent myself,  and  to  stand  good  in  law,  in  all  my  land  and 
other  business."^  Where  conveyances  have  been  made 
by  the  attorneys  within  the  expressed  terms  of  the  power, 
the  principal  cannot  contend,  after  sanctioning  the  sales 
by  accepting  the  proceeds,  that  the  sales  were  not  author- 
ized by  the  power.^  A  power  of  attorney  executed  by  the 
owner  of  an  unconfirmed  Mexican  grant,  giving  the  attor- 
ney "full  and  complete  power  as  my  said  attorney  in  fact, 
to  do  any  and  every  thing  to  secure  my  title  to  said  rancho, 
and  to  prosecute  the  pretension  of  the  same  in  all  the  courts 
of  the  United  States,  and  by  this  I  ratify,  confirm,  and 
approve  all  the  doings  of  my  said  attorney  in  fact  con- 
cerning said  rancho,"  does  not  authorize  the  attorney  to 
sell  any  portion  of  it,  or  enter  into  a  contract  binding  the 
principal  to  convey  it.'  If  an  agent  is  authorized  to  sell 
laud  for  a  specific  sum,  an  agreement  made  by  him  pur- 
porting to  bind  his  principal  to  sell  for  a  less  sum  and  to 
pay  the  taxes  upon  the  land,  will  not  bind  his  principal, 
unless  he,  with  full  knowledge  of  the  material  facts,  con- 
sents to  and  ratifies  the  agreement.*  If  an  attorney  in 
fact  has  power  to  satisfy  mortgages,  and  to  make,  execute, 
and  deliver  such  written  instruments  as  may  be  necessary 
for  that  purpose,  he  has  no  authority  to  satisfy  a  mortgage 
until  the  debt,  for  which  it  is  security,  is  paid.^ 

§  363  a.  Implied  authority  of  attorney. — An  attor- 
ney authorized  to  purchase  lands  for  a  corporation  is  not 
authorized  to  submit  to  arbitration  the  matter  of  fixing 
the  price  to  be  paid  for  the  land.**     Where  a  person  is 

1  Ashley  v.  Bird,  1  Mo.  640;  14  Am.  Dec.  313.  For  a  case  in  which 
letters  had  passed  between  a  principal  and  an  agent  concerning  the  sale 
of  property,  and  in  which  it  was  held  that  under  the  circumstances  of 
the  case  the  agent  had  no  power  to  make  a  sale  without  submitting  the 
propf'Sition  to  his  principal,  see  Burlington,  Cedar  Raxnds  etc.  liy.  Co. 
V.  Sherwood,  02  Iowa,  309. 

*  Vangim  v.  Sherilan,  50  Mich.  155. 
8  Blum  V.  Robertson,  24  Cal.  127. 

*  Holbrook  v.  McCarthy,  61  Cal.  216. 
6  Hutchings  v.  Clark,  64  Cal.  228. 

*  Talmadge  v.  Arrowhead  Reservoir  Co.,  101  Cal.  367, 
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authorized  to  borrow  money  and  socure  its  payment  by  a 
mortgage  on  bind,  be  is  authorized  to  execute  a  mortgage 
containing  sucb  usual  covenants  as  are  demanded  by  those 
who  loan  money  on  such  security.'  But  no  autliority  to 
mortgage  lands  is  conferred  by  a  power  of  attorney  to 
sell  them  and  execute  necessary  deeds.'^  An  attorney  is 
not  authorized  to  sell  the  interest  in  the  coiuinunity  prop- 
erty of  a  widow,  under  a  power  from  her  authorizing  hiia 
to  dispose  of  all  lands  belonging  to  her  husband's  estate 
of  which  she  was  the  lawful  heir.'  Where  an  attorney  is 
empowered  to  manage,  control,  and  lease  the  property  of 
a  mining  corporation  he  is  not  authorized  to  sell  its 
property  either  in  trust  or  absolutely.^  A  power  of  at- 
torney authorizing  the  sale  and  conveyance  of  land,  and 
also  containing  general  words  of  authority,  does  not  con- 
fer power  to  convey  in  discharge  of  a  debt  or  to  settle 
an  adverse  claim.* 

§  364.  Warranty  deed  under  power  of  attorney — 
Comments. — On  the  question  whether  an  attorney  is  au- 
thorized to  execute  a  deed  with  covenants  of  warranty, 
under  a  power  of  attorney,  which  does  not  expressly  con- 
fer this  autliority  upon  him,  the  decisions  are  divided. 
Obviously,  it  is  impossible  to  lay  down  an}-  fixed  and  pos- 
itive rules  on  the  subject.  It  perhaps  will  be  universally 
conceded  that  a  mere  naked  power  to  convey  does  not  au- 
thorize the  execution  of  any  deed  but  one  conveying  the 
legal  title  without  covenants  of  warranty.  But  the  diffi- 
culty arises  where  the  language  used  in  the  power  of  at- 
torney implies  that  the  attorney  has  power  to  execute 
such  conveyances  as  are  in  common  use  in  the  section  of 
the  country  where  the  power  of  attorney  is  executed.  It 
would  seem  to  be  a  reasonable  rule,  that  if  it  was  the 
usual  practice  to  execute  deeds  with  clauses  of  warrantyi 

^  Richmond  v.  Yoorhees,  10  Wash.  316. 
»  Campbell  v.  Foster,  163  Pa.  St.  609. 
»  AVynne  v.  Parke  (Tex.  Civ.  App.),  30  S.  W.  Rep.  52. 
*  Johnson  v.  Saire  (Idaho),  44  Pac.  Kep.  641. 
»  Frost  (-.  Erath  Cattle  Co.,  81  Tex.  505;  26  Am.  St.  Rep.  831. 
Deeds,  Vol.  I. —  30 
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and  by  fair  construction  the  power  to  execute  sucli  deeds 
was  conferred  upon  the  agent,  he  should  be  held  to  pos- 
sess such  power,  notwithstanding  that  by  a  stricter  con-  | 
struction  this  power  might  be  held  not  to  have  been  given. 
In  each  case  regard  must  be  paid  to  the  language  used, 
and  hence  it  would  be  useless  to  attempt  to  formulate  gen- 
eral rules.  Without  attempting  to  discuss  this  matter  in 
any  but  a  cursory  manner,  we  call  attention  in  the  follow- 
ing sections  to  some  cases  in  which  this  question  arose. 

§  365.  Decisions  tliat  attorney  has  no  power  to  ex- 
ecute warranty. — Two  persons  appointed  an  attorney  in 
their  names  and  to  their  use,  to  grant,  bargain,  sell,  re- 
lease, convey,  and  confirm  in  fee,  to  any  person,  certain 
specified  lots,  and  on  such  sale,  to  "  execute,  seal,  and  de- 
liver, in  their  names,  such  conveyances  and  assurances  in 
the  law  of  the  premises,  unto  the  purchaser,  his,  her,  or 
their  heirs,  or  assigns  forever,  as  should  or  might  be 
needful  or  necessary,  according  to  the  judgment  of  the 
said  attorney."  The  court  held  that  the  attorney  had  no 
power  to  execute  a  deed  with  the  usual  covenants  so  as  to 
bind  his  principals.  The  court  took  the  view  that  a  con- 
veyance is  good  and  operative  without  warranty  or  per- 
sonal covenants,  and  hence,  the  power  to  insert  them  is 
not  necessarily  implied  in  an  authority  to  convey,  which 
must  be  strictly  pursued,  and  does  not  warrant  any  vary- 
ing in  substance  from  it.^  A  similar  decision  was  made 
in  New  Jersey.  The  court  held  that  if  the  power  author- 
ized the  attorney  to  sell  and  convey,  and  contained  no 
authority  to  covenant,  a  deed  executed  by  him  must  be 

1  Nixon  V.  Hyseratt,  5  Johns.  58.  A  person  authorized  his  attorney 
among  other  things,  "  for  me  and  in  my  name,  to  grant  any  and  all  dis- 
charges by  deed  or  otherwise,  both  personal  and  real,  as  he,  my  said 
attorney,  shall  deem  proper,  and  to  do  all  other  things  concerning  the 
premises  as  fully  as  I  myself  could  do  if  I  were  personally  present, 
hereby  ratifying  and  confirming  all  the  lawful  acts  of  him,  the  said 
attorney,  or  his  sul^stitute,  by  virtue  of  these  presents."  It  was  held 
that  this  power  of  attorney  could  not  be  construed  as  enal)ling  the  attor- 
ney to  convey  the  real  estate  of  his  principal  by  deed  of  warranty: 
Heath  v.  Nutter,  50  Me.  378. 
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considered  as  against  the  grantor  as  a  deed  of  bargain 
and  sale  without  covenants,  and  would  not  convey  ufLcr- 
acquired  property  by  estoppel.' 

§  3f»0.      Cases    holding    attorney    has    such    power. — 

But  on  the  other  hand,  the  principle  applied  in  many 
cases  is,  that  if  the  grantor  under  an  agreement  to  convey 
can  be  compelled  to  execute  a  deed  with  covenants,  an 
attorney  under  a  power  to  sell  and  convey  has  authority 
to  insert  the  usual  covenants  in  a  deed  executed  by  him. 
Thus,  an  agent  was  authorized  "  to  contract  for  the  sale 
of  and  to  sell,  either  in  whole  or  in  part,  the  lands  and  real 
estate  so  purchased,"  and  "on  such  terms  in  all  respects 
as  he  may  deem  most  advantageous,"  and  "  for  us,  and  in 
our  names,  to  execute  to  the  purchaser  or  purchasers 
thereof,  the  assignments,  contracts,  or  deeds  of  convey- 
ance necessary  for  the  full  and  perfect  transfer  of  all  of 
our  respective  right,  title,  and  interest,  dower  and  right 
of  dower,  as  sufticiently,  in  all  respects,  as  we  ourselves 
could  do  personally  in  the  premises."  The  court  held 
that  these  expressions,  considered  in  conjunction  with 
the  situation  of  the  parties  and  the  property,  the  usages 
of  the  country  and  the  acts  of  the  parties  themselves, 
justified  the  conclusion  that  the  agent  had  power  to  exe- 
cute a  deed  with  a  covenant  of  seisin.^     Under  a  power  of 

1  Howe  V.  HarrinsLon,  18  N.  J.  Eq.  495.  And  see  RyJer  v.  Jenny,  2 
Rob.  (N.  Y.)  68;  Van  Eps  v.  Schenectady,  12  Johns.  4;i6;  7  Am.  Dec. 
330;  Mead  v.  Johnson,  3  Conn.  592;  Dodd  v.  Seymour,  2L  Conn.  480. 

»  Le  Uoy  v.  Beard,  8  How.  451.  Mr.  Justice  Woodhury  delivered  the 
opinion  of  the  court,  and  said :  "  It  would  be  difficult  to  select  language 
stronger  than  this  to  justify  the  making  of  covenants  without  specify- 
ing them  eo  nomine.  Wlien  this  last  is  done,  no  question  as  to  the  ex- 
tent of  tlie  power  can  arise,  to  be  settled  by  any  court.  But  when,  as 
here,  this  last  is  not  done,  the  extent  of  the  power  is  to  be  settled  by 
the  lanmiage  employed  in  the  whole  instrument  (4  Moore,  448),  aided  by 
the  situation  of  the  parties  and  of  the  property,  the  u.-^ages  of  tlie 
country  on  such  subjects,  the  acts  of  the  parties  them^elve^,  and  any 
other  circumstance  having  a  legal  bearing  and  throwing  light  on  the 
question.  That  the  language  above  quoted  from  the  power  of  attorney 
is  sufficient  to  cover  the  execution  of  such  a  covenant  would  seem 
naturally  to  be  inferred,  first,  from  its  leaving  the  terms  of  tlie  sale  to  be 
in  all  respects  as  Starr  shall  deem  moat  advantageous.     'Terms'  is  an 
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attorney  an  agent  was  authorized  to  sell  and  convey  all 
the  real  estate  in  a  certain  city  owned  by  his  principal, 
and  also  to  sell  and  convey  all  the  principal's  interest  in 
said  property,  to  make,  execute,  and  deliver  all  necessary 

expression  applicable  to  the  conveyances  and  covenants  to  be  given,  as 
much  as  the  amount  of,  and  the  time  of  paying,  the  consideration : 
Rogers  v.  Kneeland,  10  Wend.  219.  To  prevent  misconception,  this  wide 
discretion  is  reiterated.  The  covenants  or  security  as  to  the  title  would 
be  likely  to  be  among  the  terms  agreed  on,  as  they  would  influence  the 
trade  essentially,  and  in  a  new  and  unsettled  country  must  be  the  chief 
reliance  of  the  purchaser.  To  strengthen  this  view,  the  agent  was  also 
enabled  to  execute  conveyances  to  transfer  the  title  '  as  sufficiently  in 
all  respects  as  we  ourselves  could  do  personally  in  the  premises.'  And 
it  is  manifest,  that  inserting  certain  covenants  which  would  run  with  the 
land,  might  transfer  the  title  in  some  events  more  perfectly  than  it 
would  I'ass  without  them ;  and  that  if  present  '  personally  '  he  could 
make  such  covenants,  and  would  be  likely  to  if  requested,  unless  an  in- 
tention existed  to  sell  a  defective  title  for  a  good  one,  and  for  the  price  of 
a  good  one.  It  is  hardly  to  be  presumed  that  anything  so  censurable  as 
this  was  contemplated.  Again,  his  authority  to  sell  '  on  such  terms  in 
all  respects  as  he  may  deem  most  eligible,'  might  well  be  meant  to  ex- 
tend to  a  term  or  condition  to  make  covenants  of  seisin  or  warranty,  as 
without  such  he  might  not  be  able  to  make  an  eligible  sale,  and  obtain 
nearly  so  large  a  price.  Now,  all  these  expressions  united  in  the  same 
instrument  would,  prima  facie,  in  common  acceptation,  seem  designed 
to  convey  full  powers  to  make  covenants  like  these.  And  although  a 
grant  of  powers  is  sometimes  to  be  construed  strictly  (Com.  Dig.  Poiar, 
B.  1,  and  0.  6;  1  Bl.  R.  283),  yet  it  does  not  seem  fit  to  fritter  it  away  in 
a  case  like  this,  by  very  nice  and  metaphysical  distinctions,  when  the 
general  tenor  of  the  whole  instrument  is  in  favor  of  what  was  done 
under  the  power,  and  when  the  grantor  has  reaped  the  benefit  of  it,  by 
receiving  a  large  price  that  otherwise  would  probably  never  have  been 
paid:  Nind  v.  Marshall,  1  Brod.  &B.  319;  Rogers  v.  Kneeland,  10  Wend. 
219,  252.  This  he  must  refuml  when  the  title  fails,  or  be  accessary  to 
what  seems  fraudulent:  Vanada  v.  Hopkins,  1  Marsh.  J.J.  292;  19  Am. 
Dec.  92.  Another  circumstance  in  support  of  the  intent  of  the  parties  to 
the  power  of  attorney  to  make  it  broad  enough  to  cover  warianties,  is 
their  position  or  situation  as  disclosed  in  the  instrument  itself :  Solly  v. 
Forbes,  4  Moore,  448.  Le  Roy  resided  in  New  York,  and  Starr  wag  to 
act  as  his  attorney  in  buying  and  selling  lands  in  the  '  Western  States  and 
Territories,'  and  this  very  sale  was  as  remote  as  Milwaukee,  in  Wiscon- 
sin. For  aught  which  appears,  Le  Roy,  Beard,  and  Starr  were  all 
strangers  there,  and  the  true  title  to  the  soil  little  known  to  them,  and 
hence  they  would  expect  to  be  required  to  give  warranties  when  selling, 
and  would  be  likely  to  demand  them  when  buying.  The  usages  of  the 
country  are  believed,  also,  to  be  very  uniform  to  insert  covenants  in 
deeds.  In  the  case  of  the  Lessee  of  Clarke  v.  Courtney,  5  Peters,  345, 
Justice  Story  says:  *  This  is  the  common  course  of  conveyances,'  and  in 
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conveyances  for  tliis  property.  The  power  of  attorney 
also  authorized  the  agent  '*  to  pay  all  taxes  on  said  estate, 
to  lease  said  estate,  and  to  do  any  and  all  other  acts  in 
relation  to  said  estate  that  our  interest  may  require,  giv- 
ing and  hereby  granting  unto  our  said  attorney  full  power 
and  authority  in  and  about  the  premises;  and  to  use  all 
due  means,  course,  and  process  in  the  law,  for  the  full, 
effectual,  and  complete  execution  of  the  business  afore 
described;  and  in  our  name  to  make  and  execute  due  ac- 
quittance and  discharge;  ....  also  to  submit  any  matter 
in  dispute,  respecting  the  premises,  to  arbitration  or 
otherwise,  with  full  power  to  make  and  substitute,  for  the 
purposes  aforesaid,  one  or  more  attorneys  under  said  at- 
torney, and  the  same  again  at  pleasure  to  revoke,  and 
generally  to  say,  do,  act,  transact,  determine,  accomplish, 
and  finish  all  matters  and  things  whatsoever  relating  to 
the  premises,  as  fully,  amply,  and  eflfectually,  to  all  in- 
tents and  purposes,  as  we,  the  said  constituents,  if  pres- 
ent, ought,  or  might  personally,  although  the  matters 
should  require  more  special  authority  than  is  herein 
comprised;  we,  the  said  constituents  ratifying,  allowing, 
and  holding  firm  and  valid  all  and  whatsoever  our  said 
attorney  or  our  substitutes  shall  lawfully  do,  or  cause 
to  be  done,  in  and  about  the  premises,  by  virtue  of  these 
presents."  The  court  held  that  the  power  in  this  case 
was  broader  than  a  mere  power  to  sell,  and  that  under 
it,  he  was  authorized  to  execute  a  deed  in  the  form 
usually  adopted  in  conveying  real  estate  and  containing 
the  usual  covenants.^  So  it  is  held  that  where  an  attor- 
ney is  authorized  to  execute  a  conveyance  in  as  full  and 
ample  a  manner  as  the  principal  can,  he  is  authorized  to 

them  '  covenants  of  title  are  usually  inserted.'  See,  also,  Nelson  v.  Cow- 
ing, 6  Hill,  3oS.  Now,  if  in  this  power  of  attorney  no  expression  luul 
been  employed  beyond  giving  an  authority  to  sell  and  convey  this  land, 
saying  nothing  more  extensive  or  more  restrictive,  there  are  cases  wliich 
strongly  sustain  the  doctrine  that,  from  usage  as  well  as  otherwis^e  a 
warranty  by  the  agent  was  proper,  and  would  be  binding  on  the  prin- 
cipal." 

J  Bronson  v.  Coffin,  118  Mass.  156. 
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execute  a  deed  with  covenants  of  general  warranty.*  An 
agent  was  authorized  under  a  power  of  attorney  to  sell 
the  land  of  his  constituent  on  the  best  terms  possible,  by 
public  or  private  sale,  as  in  his  judgment  might  be  most 
advantageous,  and  to  execute  such  contracts,  agreements, 
conveyances,  and  assurances,  and  perform  such  acts  as 
might  be  necessary  to  perfect  any  sales  made  under  this 
power.  It  was  held  that  he  had  power  to  execute  a  deed 
with  covenants  of  warranty.^ 

§  367.  Mr.  Rawle's  views. — Mr.  Rawle,  in  his  treatise 
on  Covenants  for  Title,  discusses  the  topic  under  consid- 
eration, and  says:  "The  question  of  the  purchaser's  right 
to  covenants  for  the  title  from  an  agent  acting  under  a 
power  of  attorney  from  his  principal,  has  often  arisen  in 
cases  where,  in  a  suit  against  the  latter,  upon  covenants 
made  in  his  behalf  by  the  agent,  ihe  right  so  to  bind  the 
principal  has  been  denied.  In  an  early  case  in  New  York, 
it  was  assumed  that  as  a  deed  without  any  covenants  for 
title  was  sufficient  to  pass  the  estate  to  the  purchaser,  the 
latter  had  no  right  to  demand  these  covenants,  and  hence 
it  was  said  that  a  power  of  attorney  to  sell  and  convey 
land,  expressed  in  the  usual  form,  implied  no  power  to 

^  Taggart  v.  Stanberry,  2  McLean,  543.  In  this  case  the  court  refers 
to  Nixon  V.  Hyserott,  5  Johns.  58,  and  says:  "  Between  that  case  and 
the  one  under  consideration,  a  distinction  maybe  drawn;  but  doubts 
are  entt-rtained,  whether  that  case  is  sustainable  on  principle  or  author- 
ity. There  was  not  merely  an  authority  given  to  convey,  but  to  make 
such,  conveyances  and  assurances  as  might  be  needful  or  necessary,  in 
the  judgment  of  the  attorney.  Now,  here  was  a  reference  to  the  judg- 
ment of  the  attorney,  as  to  the  nature  of  the  conveyance  to  be  executed ; 
and  a  bona  fide  exercise  of  his  judgment  in  this  respect,  should  have 
been  held  to  bind  the  principal.  That  such  was  the  intention  of  the 
power,  as  understood  by  all  the  parties,  can  scarcely  be  doubted.  If  such 
were  not  the  case,  why  was  the  discretion  of  the  attorney  referred  to  in 
the  power?  It  may  well  be  supposed  that  he  could  not  have  sold  the 
land  for  the  price  received,  had  he  agreed  to  execute  only  a  general  re- 
lease, or  deed  of  quitclaim." 

«  Peters  v.  Farnsworth,  15  Vt.  155;  40  Am.  Dec.  671.  And  see  Vana- 
da's  Heirs  v.  Hopkins'  Administrators,  1  Marsh.  J.  J.  285;  19  Am.  Dec. 
92 ;  Ward  v.  Bartholomew,  6  Pick.  410 ;  Rucker  v.  Lowther,  6  Leigh,  259 ; 
Hedges  v.  Kerr,  4  Mon.  B.  528. 
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covenant  for  the  title;  and  in  a  subsequent  case,  the  same 
rule  was  applied  to  the  warranty  of  a  chattel.  It  has, 
liowever,  been  held  in  England  that  an  authority  to  sell 
a  horse  carries  with  it  an  authority  to  warrant  him  sound, 
as  the  warranty  is,  in  general,  a  natural  incident  of  the 
contract.  This  has  been  approved,  and  followed  on  this 
side  of  the  Atlantic,  and  in  many  cases  the  correctness  of 
the  New  York  decisions  has  been  denied,  and  it  seems  to 
be  established  by  the  weight  of  authority,  that  as  the  law 
recognizes  the  right  of  a  purchaser  to  covenants  for  the 
title  from  the  principal,  it  will  not  suITer  that  right  to  be 
defeated  by  the  mere  delegation  by  him  of  authority  to 
consummate  the  contract.  Where,  however,  that  authority 
is  restricted  in  terms  so  express  as  to  control  that  which 
the  law  otherwise  implies,  the  rights  of  the  purchaser, 
will,  of  course,  be  limited  by  the  letter  of  the  instru- 
ment."^ 

§  368.  Comments. — The  cases  deciding  that  an  attor- 
ney has  power  to  execute  a  deed  with  covenants  of  war- 
ranty so  as  to  bind  his  principal  are  based,  for  the  most 
part,  on  the  consideration  that  a  deed  of  this  nature  is  the 
one  in  common  use,  and  that  if  such  a  deed  were  not 
given  to  the  purchaser,  the  full  price  for  the  property 
could  not  be  obtained;  hence,  the  language  of  the  power 
has  been  construed  as  giving  the  attorney  power  to  exe- 
cute such  a  deed,  as  the  principal  would  he  expected  to 
execute  if  he  had  contracted  directly  with  the  purchaser. 
But,  manifestly,  this  reasoning  can  have  no  weight,  when 
the  custom  of  giving  warranty  deeds  is  not  universal. 
We  should  think  that  where  this  is  the  case  the  rule  that 
powers  of  attorney  should  be  construed  strictly  would 
apply,  and  the  attorney  would  have  no  authority  to  per- 
form any  act  not  expressly  warranted  by  his  power  of 
attorney,  or  resulting  as  a  necessary  implication  from  th© 
language  employed.  In  California,  however,  this  matter 
has  been  settled  by  the   Code,   whic-h   declares:  "An    au- 

^  Kasvle  ou  Cuvonaiits  (4tli  ed.),  pp.  47,  48. 
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tbority  to  sell  and  convey  real  property  includes  authority 
to  give  the  usual  covenants  of  warranty."  ^ 

§  309.  Description  of  property  to  be  sold. — It  is  nec- 
essary that  the  land  authorized  to  be  sold  under  a  power 
of  attorney  should  be  sufficiently  described  to  enable  it  to 
be  identified,  unless  it  is  shown  aliunde  that  the  land  sold 
under  the  power  is  the  only  piece  of  land  which  the  prin- 
cipal owned  at  the  time  the  power  of  attorney  was 
executed.  Thus,  an  instrument  giving  "ample  and  suffi- 
cient power"  to  an  agent  "to  use  or  dispose  of  any  lot 
which  I  hold  as  may  best  seem  to  him,"  confers  no  power 
to  sell  any  particular  lot.^  An  attorney  was  authorized 
under  his  pow^er  of  attorney  to  sell  "one-half"  of  a  lot  of 
land,  but  the  particular  half  was  not  mentioned,  nor  was 
it  provided  whether  he  was  to  sell  an  undivided  one-half, 
or  one-half  in  severalty.  It  was  held  that  he  was  author- 
ized to  sell  in  the  exercise  of  his  discretion  yany  half  he 
might  select,  in  severalty.  "The  power  of  attorney,"  said 
Chief  Justice  Sawyer,  "says  'the  one-haAf,'  without  saying 
the  undivided  one-half,  or  the  west  half,  or  the  east  half, 
or  the  north  half,  or  the  south  half— in  short,  without 
saying  which  half.  We  think  the  fair  and  true  construc- 
tion is,  that  the  particular  half  was  left  to  tlie  discrotion 
of  the  agent.  An  estate  in  severalty  is,  certainly,  ordi- 
narily more  advantageous  and  valuable  to  a  party  than 
an  estate  in  common,  and  we  see  no  good  reason  when 
the  matter  is  thus  left  open,  why  the  agent  should  not  be 
regarded  as  vested  with  authority  to   sell  in  such  way  as 

'  Civil  Code,  Cal.  §  2324. 

*  Stafford  v.  Lick,  13  Cal.  240.  Said  the  court:  "We  think  the  paper 
is  worthless  for  any  purpose.  A  power  of  attorney  in  order  to  authorize 
the  sale  of  real  property,  must  contain  some  description  of  the  property 
to  be  sold.  The  paper  in  question,  if  we  admit  it  to  contain  a  power  to 
sell,  designates  no  property  whatever.  'By  tliis  present,  I  give  ample 
and  sufficient  power  to  Don  Jose  de  Jesus  Noe,  to  use  or  dispose  ot  my 
lot.'  Wliat  lot?  Where  situated?  The  paper  would  answer  as  well 
for  a  lot  in  San  Jose,  Monterey,  or  Los  Angeles,  as  in  Yerba  Ikiena.  It 
is  not  shown  that  the  premises  in  controversy  is  the  only  lot  which  was 
owned  by  Fernandez  at  the  time,  and  we  are  not  to  presume,  in  tlie  ab- 
sence of  proof,  that  such  was  the  case." 


I 
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to  render  the  transaction  most  advantageous  to  Loth 
parties.  He  was  authorized  to  sell  one-half  of  the  lot,  and 
he  sold  one-half  2in(\.  no  more.  He  was  not  in  terms  lim- 
ited to  any  particular  luilf,  or  to  an  undivided  half  of  the 
whole.  He  would  be  much  more  likely  to  find  a  pur- 
chaser for,  and  the  principal  would  be  much  more  likely 
to  desire  to  sell,  the  whole  interest  in  one-half  of  the  lot, 
than  an  undivided  half  of  the  whole;  and  business  men 
generally  would,  at  the  first  blush,  be  likely  to  under- 
stand from  the  terms  of  the  power  that  the  sale  of  the 
entire  half  of  the  whole  lot  was  contemplated  by  the 
party  making  the  power.  Such  a  sale  would  ordinarily 
be  most  advantageous  and  most  desirable  to  both  seller 
and  buyer.  We  do  not  think  the  agent  exceeded  his 
power." ^  A  power  of  attorney  authorizing  the  attorney 
to  sell  and  convey  all  land  which  his  principal  had  not 
previously  conveyed,  has  been  held  to  authorize  the  attor- 
ney to  convey  such  land  as  the  principal  had  prior  to  the 
execution  of  the  power  of  attorney  sold  but  not  conveyed.^ 
A  power  of  attorney,  by  which  the  attorney  is  authorized 
to  sell  all  the  land  of  his  principal  situated  in  a  designated 
locality,  is  perfectly  valid.  In  such  a  case  it  is  not  essen- 
tial that  the  property  owned  by  the  principal  should  be 
particularly  described.'  A  party  who  is  in  possession  of 
public  land  describes  the  same  with  sullicient  certainty 
in  a  power  of  attorney  by  designating  it  his  claim  of  land.^ 

§  370.  Power  to  sell  imports  a  sale  for  cash. — Unless 
there  is  some  language  in  the  power  of  attorney  justifying 
the  inference  that  other  than  cash  sales  were  contem- 
plated by  the  parties,  a  power  to  sell  imports  that  the  sale 
is  to  be  for  cash.  But  when  A  authorizes  B  to  sell  land, 
and  pay  therewith  the  indebtedness  of  A  to  0,  and  B  sells 
the  land  to  C  for  the  amount  of  a  note  held  by  C  against 
A,  which  was  all  the  land  was  worth  in  the  market,  and 

1  Alemany  v.  Daly,  ?S  Cal.  90,  93. 

•  Mitchell  V.  Maupin,  3  Mon.  185. 

•  Roper  V.  IMcFadden,  48  Cal.  346. 

•  Henley  v.  Hotaling,  41  Cal.  22. 
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took  the  note  in  payment,  this  is  a  sale  for  cash  within 
the  rule  we  have  just  stated,  and  cannot  be  regarded  as 
an  accord  and  satisfaction/  Where  the  power  is  to  sell  for 
one-half  cash,  and  the  other  half  "payable  on  or  before 
one  year,"  a  sale  for  one-half  cash  and  the  other  half 
''payable  in  one  year,"  is  within  the  power,  for  in  either 
event  the  principal  could  not  demand  payment  before  the 
expiration  of  one  year.^ 

§  371.      Sale  on  credit  must  be  on  reasonable  credit. — 

Where  an  attorney  in  fact  is  authorized  to  sell  land 
on  credit  without  specifying  the  time  of  such  credit,  he 
has  power  only  to  sell  upon  a  reasonable  credit.  The 
question  in  any  given  case  of  whether  the  credit  that  the 
attorney  has  given  is  reasonable  or  not,  is  one  of  fact,  to  be 
decided  by  the  evidence.  It  will  not  be  presumed  that 
the  principal  intended  to  enter  into  an  absurd  contract, 
and  that  he  intended  to  give  the  attorney  unbounded  dis- 
cretion to  sell  on  a  credit  unusual  in  the  sale  of  real  es- 
tate in  the  vicinity  where  it  is  situated.'^ 

§  372.  Power  to  sell  does  not  autliorizeg-ift. — A  power 
to  sell  is  special.  In  order  that  a  deed  purporting  to  be 
executed  under  a  power  of  attorney  may  be  valid,  it  must 
be  executed  in  pursuance  of  the  power,  and  be  within  its 
terms.     If  this  is  not  the  case,  the  deed  as  a  transfer  of 

1  McNeil  V.  Shirley,  33  Oal.  202.  See  Kenny  v.  Hazeltine,  6  Humph. 
62.  And  see  Silverman  v.  Bullock,  98  111.  11,  where  notes  and  mortgages 
were  taken  by  the  attorney  and  transferred  to  an  innocent  holder,  and 
the  court  held  that  he  could  enforce  the  security.  A  power  to  sell  im- 
plies a  sale  for  cash:  Dyer  v.  Duffy,  39  W.  Va.  148.  An  attorney  can- 
not convey  in  satisfaction  of  a  pre-existing  moral  obligation,  where  he  is 
authorized  to  sell  and  convey  for  money  or  such  other  consideration  as 
may  seem  to  the  advantage  of  the  grantor,  and  to  receive  the  considera- 
tion: Smith  V.  Powell,  5  Tex.  Civ.  App.  373.  Where  an  attorney  is  au- 
thorized to  sell  "at  any  price  he  may  see  proper  to  accept,  and  upon 
such  terms  as  he  may  see  proper  to  do,"  he  is  not  authorized  to  make  a 
sale  to  satisfy  a  judgment  to  which  his  principals  were  not  parties: 
Folts  V.  Ferguson  (Tex.  Civ.  App.),  24  S.  W.  Rep.  657. 

2  Deakin  v.  Underwood,  37  Minn.  98;  5  Am.  St.  Rep.  827. 

3  Brown  v.  Central  Land  Co.,  42  Cal.  257:  Delano  v.  Jacoby,  96  Cal. 
275. 
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the  constituent's  title  is  inoperative.  Hence,  a  power  to 
sell  does  not  authorize  a  gift  of  the  property,  or  the  trans- 
fer of  it  for  any  purpose  other  than  in  completion  of  a 
sale.'  A  authorized  B  by  a  power  of  attorney  to  sell  and 
convey  certain  pro})erty.  B  executed  a  deed  to  C,  wliicli 
on  its  face  expressed  a  valuable  consideration,  but  which 
in  truth  was  not  made  in  pursuance  of  any  sale  or  for 
any  real  consideration.  The  only  object  the  parties  had 
in  executing  the  deed  was  to  enable  C  to  control  the 
property  and  protect  it  from  trespassers.  It  was  held  that 
the  grantee  took  no  title  under  this  deed  because  it  was 
not  executed  in  pursuance  of  the  power.  As  between  the 
attorney  and  grantee,  it  was  without  effect.'' 

§  372  a.     Agent  cannot  sell  to  pay  his  own  debts. — If 

an  agent  has  power  to  sell  and  convey,  a  deed  made  pur- 
suant to  the  power,  showing  upon  its  face  a  compliance 
with  all  the  requirements  of  the  power  of  the  attorney, 
will  convey  the  legal  title  to  the  grantee.  The  title  will 
remain  in  him  until  a  court  of  equity  sets  aside  the  con- 
veyance, although  the  agent  may  have  violated  his  duty 
to  the  grantor  by  fraudulent  acts  not  appearing  on  the 
face  of  the  deed.  But  if  the  act  of  the  agent  is  in  excess 
of  his  authority,  and  such  want  of  authority  is  apparent 
upon  the  face  of  the  record,  the  deed  executed  by  the 
agent  is  void,  and  its  character  as  such  may  be  deter- 
mined in  whatever  court  or  proceeding  it  may  be  prof- 
fered as  a  foundation  of  title.  Where  the  power  of  the 
agent  is  to  sell  and  convey,  the  agent  cannot,  as  against 
the  principal,  convey  it  in  trust  for  the  payment  of  his 
own  debts  to  one  who  has  notice.^  AVhere  an  agent  is 
authorized  to  sell  and  convey  land  in  an  entire  tract,  or 
in  separate  parcels,  as  he  should   consider  best  for  his 

1  Dupont  r.  Werthenian,  10  Cal.  354;  Mott  v.  Smith,  16  Cal.  533. 
Where  an  attorney  is  authorized  to  convey  land,  and  is  dirci-tvtl  to  pay 
the  proceeds  to  a  creditor  of  tlie  grantor,  lie  may  convey  the  huid  -iin-ctiy 
to  the  creditor  in  satisfaction  of  the  debt:  Berlschy  v.  Bank  oi  Slieboy- 
gan,  89  Wis.  473. 

*  Dupont  V.  Wertheman,  Kupra. 

»  Frink  v.  Roe,  70  Cal.  2%. 
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principal,  and  he  conveys  real  estate  of  the  value  of  three 
or  four  thousand  dollars  to  his  own  daughter,  for  the 
nominal  consideration  of  one  dollar,  the  deed  may  be 
treated  by  the  principal  as  a  mere  nullity.  The  agent 
under  such  a  power  is  authorized  to  convey  for  a  valu- 
able consideration  only,  and  not  for  a  mere  nominal  suni.^ 
An  attorne}'  does  not  obtain  title  to  land  by  an  irrevo- 
cable power  to  sell  and  convey,  together  with  a  release  to 
the  attorney  of  the  grantor's  claim  to  the  proceeds  arising 
from  any  sales  made  by  the  attorney.^ 

*  Meade  v.  Brothers,  28  "Wis.  689.  The  court,  per  Mr.  Justice  Cole, 
said :  "  Evidently,  this  contemplated  a  sale  of  the  property  for  a  vakial)le 
consideration,  and  it  never  could  have  been  intended  to  authorize  the 
agent  to  seil  and  transfer  the  title  for  a  mere  nominal  consideration. 
The  letter  of  attorney,  it  is  true,  gave  the  agent  some  discretion  as  to  the 
amount  of  money  which  the  entire  property  or  any  portion  thereof 
should  be  sold  for ;  but  the  agent  was  expressly  required  to  exercise  that 
discretion  for  the  best  interest  of  his  principal.  Manifestly,  it  never 
was  intended  that  he  should  give  away  the  property ;  and  the  instru- 
ment under  which  he  assumed  to  act  conferred  no  authority  upon  hhu  to 
make  such  a  disposition  of  it.  And  in  conveying  it  away  for  a  mere 
nominal  consideration,  he  acted  entirely  without  the  scope  of  the  au- 
thority committed  to  him.  It  is  a  cardinal  rule  that  if  the  act  of  the 
agent  varies  substantially  from  the  authority  or  commission,  in  its  na- 
ture, or  extent  or  degree,  it  is  void  as  to  the  principal,  and  does  not  bind 
him :  Story  on  Agency,  §  165.  What  act  could  an  agent  possibly  do 
more  substantially  and  grossly  in  violation  of  the  authority  delegated  to 
him  than  to  give  away  his  principal's  property,  which  it  was  intended 
he  should  only  convey  upon  being  paid  a  valuable  consideration?  And 
the  gi-antee  in  the  deed  must  have  known  from  the  very  terms  of  the 
letter  of  attorney  that  Lowe  was  acting  beyond  the  scope  of  his  author- 
itv  and  committing  a  gross  fraud  u^^on  his  principal.  Tiie  deed,  there- 
fore, not  being  executed  in  pursuance  of  the  power  conferred  upon  the 
agent,  conveyed  no  title,  and  in  fact  was  void  as  to  the  plaintiff.  It 
presented  no  obstacle  to  plaintiff 's  recovery:  Dupontv.  Wertheman,  10 
Cal.  954;  Mott  v.  Smith,  16  Cal.  534;  Delafield  v.  Illinois,  26  Wend.  192; 
Cowan  V.  Adams,  10  Me.  374;  St.  John  v.  Redmond,  9  Porter  (Ala.),  428; 
Heese  v.  Medlach,  27  Tex.  120." 

The  court  held  that  the  attorney  had  no  power  to  convey  the  real 
estate  except  upon  a  valuable  consideration  paid  therefor  by  the  pur- 
chaser, and  his  attempt  to  do  so  was  nugatory,  and  distinguished  this 
case  from  Eaton  v.  Smith,  19  Wis.  537,  where  it  was  held  that  the  legal 
title  passed,  and  the  effect  of  notice  to  the  grantee  was  only  to  make  the 
deed  voidable. 

*  Douglas  V.  De  Laitre,  55  Fed.  Rep.  873. 
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§  373.     Exchanj^e  not  aiithori/.ed  by  power  to  sell. — 

On  the  same  principle  that  au  attorney's  power  to  sell  is 
special  and  limited,  he  cannot,  under  such  power,  ex- 
change the  property  of  his  i)rincijnil  fur  other  property. 
In  one  case,  the  power  conferred  upon  an  agent  was  "  to 
bargain,  sell,  alien,  enfeoff,  transfer,  and  convey,  by  deed 
in  fee  simple,"  a  certain  lot  of  land,  and  "  to  do  and  per- 
form any  and  all  acts  and  deeds  necessary  to  be  done  in 
and  about  the  premises."  The  attorney  exchanged  tlie 
lot  for  a  stock  of  merchandize.  The  court  held  that 
under  this  power  of  attorney  the  agent  could  sell  only  for 
money,  and,  having  failed  to  do  so,  the  deed  made  by 
him  was  void.  "The  agency  was  clearly  special,"  said 
the  court,  "  it  was  confined  to  selling  and  conveying  the 
lot.  There  were  no  directions  or  instructions  beyond  the 
selling  and  conveying,  and  the  doing  of  such  things  as 
might  be  necessary  to  carry  out  the  power.  Under  this 
power  the  agent  had  no  right  to  sell  and  convey  for  any 
other  consideration  than  for  money."  ^  And  not  only  is 
this  the  proper  construction  to  be  placed  upon  the  lan- 
guage itself  authorizing  a  sale,  but  evidence  is  inadmis- 
sible to  show  that  it  is  the  practice  of  land  agents,  under 
a  power  to  sell,  to  exchange  the  land  of  their  principals 
for  other  property.  Evidence  of  this  character  could 
have  no  other  effect  than  to  contravene  the  legal  signifi- 
cation   of  the  power  of  attorney."     Au  attorney    in  fact 

*  Lumpkin  v.  Wilson,  5  Heisk.  555. 

»  Reese  v.  Medlock,  27  Tex.  120;  84  Am.  Dec.  611.  Said  the  court: 
"It  is  a  well-settled  general  principle  that  when  an  agency  is  created 
and  conferred  by  a  written  instrument,  the  nature  and  extent  of  the 
authority  given  must  be  ascertained  from  the  instrument  itself,  ami 
cannot  be  enlarged  by  parol  evidence  of  the  usage  of  other  agents 
in  like  cases,  for  that  would  be  to  contradict  or  vary  the  terms  of 
the  written  instrument.  There  may,  however,  be  some  qualifications 
and  limitations  properly  belonging  to  tliis  rule,  whereby,  especially 
in  cases  of  general  or  implied  agencies,  the  usages  of  a  particular 
trade  or  business,  or  of  a  particular  class  of  persons,  are  proj)erly  ad- 
missible, not,  indeed,  for  the  purpose  of  enlarging  the  powers  of  the 
agents  employed  therein,  but  for  the  means  of  interpreting  an. 1  rii;lit]y 
understanding  those  powers  wliioh  are  actually  given.  The  power 
of  attorney  under  which  the  agent  sold  the  land  in   controversy  to  the 
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sold  land,  and  under  an  agreement  made  with  a  third 
person,  at  the  time  at  which  the  deed  was  executed,  by 
which  such  third  person  was  to  advance  tlie  money  to 
enable  the  grantees  to  pay  for  the  land,  the  attorney  took 
notes  and  a  mortgage  from  the  grantees,  and  assigned  them 
to  such  third  person.  The  latter  delivered  the  money 
necessary  to  pay  for  the  land  to  a  land  agent,  who  imme- 
diately paid  it  to  the  attorney.  The  transaction  was  held 
to  be  a  sale  for  cash,  as  provided  for  by  the  terms  of  the 
power  of  attorney,  and  not  a  barter  nor  a  sale  on  credit.^ 

§  374.  Discretion  of  attorney  whether  land  is  to  he 
used  for  specified  purposes. — Where  a  power  of  attorney 
authorizes  the  agent  to  sell  land  for  specified  purposes, 
the  attorney  is  vested  with  discretion  of  judging  whether 
a  purchaser  intends  to  use  the  land  for  such  purposes  or 
not,  and  his  deed  is  valid,  notwithstanding  the  land  may 
not  be  used  for  such  purposes,  if  there  was  no  fraud  on 
tlie  part  of  the  attorney  or  the  purchaser.  Thus,  an  at- 
torney was  authorized  to  sell  certain  lands  *'  for  the  pur- 
pose of  making  actual  settlement  thereon,"  and  was 
authorized  to  convey  sucli  land  in  fee  simple,  and  to  exe- 
cute "  legal  and  sufficient  deeds,  with  the  several  covenan-ts 
and  a  general  warranty."     It  was  held  that  the   attorney 

defendant  Medlock  did  not  authorize  him  to  barter  or  excliange  it  for 
other  property.  It  cannot  surely  be  seriously  insisted  that  there  has 
become  such  a  general  and  uniform  custom  or  usage  of  trade  by  agents 
lor  sale  of  land  in  this  State,  in  contravention  to  the  legal  import  of  the 
instrument  under  which  they  derive  their  authority,  as  to  overturn  and 
abrogate  the  well-established  rules  of  legal  construction,  by  which  the 
courts  would  otherwise  be  governed.  If,  however,  such  was  the  fact, 
the  testimony  offered  by  the  defendant  falls  far  short  of  justifying  the 
application  in  this  case  of  such  an  exception  to  the  general  rule,  to 
which  reference  has  been  made,  and  the  court  did  not  err  in  excluding 
it  from  the  jury."  A  power  to  sell  does  not  authorize  the  execution  of 
a  mortgage:  Bloomer  v.  Waldron,  3 Hill,  861;  Jeffrey  v.  Ilursh,  49 Mich. 
31.  But  a  power  of  attorney  to  sell  or  lease  property,  or  "  to  borrow 
money  and  jjledge  the  property  by  way  of  mortgage,"  authorizes  the 
borrowing  of  money  on  the  property  by  conveying  it  in  fee  to  the  lender, 
and  taking  back  a  redeemable  lease  at  a  rent  equivalent  to  the  interest 
on  the  sum  borrowed :  Posner  v.  Bayless,  59  Md.  66. 
^  riummer  v.  Buck,  16  Neb.  322. 
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had  the  power  of  determining  wlietlier  the  purchaser  in- 
tended to  use  the  hinds  for  the  purpose  of  settlement,  and 
that  the  efficacy  of  the  deed  would  not  be  affected  by  the 
fact  that  it  afterward  appeared  that  the  land  was  not 
purchased  for  the  purposes  of  actual  settlement,  but 
for  purely  speculative  ends.^  Judge  Tenney,  who  de- 
livered the  opinion  of  the  court,  said  that  if  the  owner 
had  desired  to  make  all  conveyances  himself  without  the 
intervention  of  an  agent,  his  unconditional  deeds  made 
to  such  as  satisfied  him  that  they  took  the  land  for  actual 
settlement,  would  pass  the  title,  and  it  would  be  im- 
imaterial  if  it  should  afterward  appear  that  he  had 
been  deceived.  In  other  words,  as  he  had  undertaken 
to  judge  of  the  evidence  of  their  purpose,  he  would  be 
concluded  by  the  judgment  he  had  formed.  The  learned 
justice  then  proceeded  to  say:  "  When  he  delegated  the 
power  to  make  conveyances  to  an  attorney,  with  the  re- 
striction contained  in  the  instrument,  in  which  he  en- 
gages to  ratify  and  confirm  his  legal  acts,  is  it  to  be 
supposed  that  he  did  not  mean  to  intrust  to  his  judgment 
and  discretion,  the  evidence  of  the  intention  of  those 
who  proposed  to  be  purchasers,  and  that  he  should  ex- 
ercise them  in  the  same  manner  that  the  constituent 
would  have  exercised  his  own  judgment  and  discretion,  if 
he  had  acted  in  the  premises  ?  The  intention  of  the 
purchasers,  in  order  to  have  effect,  must  have  been  judged 
of  and  determined  by  some  one.  No  provision  having 
been  made  for  another  mode  in  which  tlie  purpose  of 
the  purchasers  could  be  ascertained,  previous  to  the  con- 
veyances, the  power  to  perform  that  duty  must  have 
been  intended  to  be  conferred  upon  the  attorney."^  So 
in  a  case  in  California,  the  attorney  was  authorized  to  sell 
and  convey  lots  in  a  town  "for  purposes  of  actual  im- 
provement, for  mercantile  and  other  purposes."  These 
words  were  held  not  to  be  a  limitation  upon  his  general 
power  to  scU.^ 

1  Spofford  V.  Hobbs,  29  Mo.  148;  48  Am.  Poc.  521. 
'  Spofford  V.  HobbiJ,  supra. 
•  Spect  V.  Gretjg,  51  Cat.  198. 
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§  374  a.     Power  of  attorney  to  lay  out  ways. — If  an 

attorney  has  power  to  sell  any  or  all  the  land  of  the  prin- 
cipal without  restriction  as  to  the  manner  of  sale,  he  has 
the  implied  authority  to  plat  the  land  and  lay  out  lots 
and  ways.  The  platting  of  land  is  a  common  step  toward 
its  sale,  and  where  the  land  is  subdivided  and  sold  in  par- 
cels, the  laying  out  of  streets  is  frequently  necessary,  and 
is  incidental  to  the  exercise  of  the  full  authority  to  sell. 
Such  a  power  is  distinct  from  the  attempt  to  dedicate 
another's  land  to  the  public.^  Deeds  executed  by  the  at- 
torney, under  these  circumstances,  will  pass  the  title  to 
the  platted  streets  by  which  the  lots  conveyed  are 
bounded.^ 

§  375.  Revocation. — A  principal  has  power  to  revoke 
the  authority  of  the  attorney  at  any  time,  unless  the  power 
is  coupled  with  an  interest,  or  has  been  conferred  upon 
the  attorney  for  a  valuable  consideration.*  A  principal 
employed  a  firm  of  brokers  to  secure  a  purchaser  for  his 
lands.  He  promised  that  he  would  pay  them  a  certain 
sum,  if  they  should  find,  within  a  month  from  the  time 
of  the  creation  of  the  agency,  a  person  willing  and  able 
to  purchase  the  property  at  a  specified  price.  The  brokers 
succeeded  in  finding  a  purchaser  before  the  expiration  of 
the  month,  but  the  principal  had  previously  to  this  re- 
voked their  agency.  It  was  held  that  the  principal  had 
power  to  revoke  their  authority  at  any  time,  and  hence 
thev  were  not  entitled  to  commissions.*     When  a  power 

1  Anthony  v.  City  of  Providence,  18  R.  I.  699. 

'  Anthony  v.  City  of  Providence,  supra. 

»  Hartley's  Appeal,  53  Pa.  St.  212;  91  Am.  Dec.  207;  Brown  v.  Pforr, 
38  Cal.  550;  Barr  v.  Schroeder,  82  Cal.  609.  The  death  of  the  principal 
before  the  delivery  of  a  deed  previously  executed  by  an  attorney  in  fact 
renders  the  deed  inoperative:  Kent  v.  Cecil  (Tex.  Civ.  App.),  25  S.  W. 
Rep.  715. 

*  Brown  v.  Pforr,  38  Cal.  550.  Mr.  Justice  Sanderson,  in  delivering 
the  opinion  of  the  court,  i-aid:  "It  is  a  f^eneral  rule  that  an  agency, 
whether  to  sell  land  or  do  any  other  act,  unless  coupled  with  an  interest, 
or  given  for  a  valuable  consideration,  is  revocable  at  any  time.  This 
general  principle  is  not  disputed  by  counsel  for  the  plaintiffs,  but  it  is 
insisted  that  this  case  is  taken  witliout  its  operation   by  the  peculiar 


481  EXECUTION   UNDER  POWERS  OF  ATTORNEY.  §  370 

of  attorney  has  been  recorded,  the  revocation  of  the  power 
sliould  also  be  recorded/  Of  course  the  rules  applicable 
to  all  classes  of  agency,  that  the  death  of  the  principal, 
or  his  insanity,  operates  as  a  revocation  of  the  agenc}', 
apply  with  equal  force  to  powers  of  attorney.^  A  deed 
made  after  the  death  of  the  princi[)al  is  void,  although 
the  attorney  may  have  no  knowledge  of  the  death.' 

§  376.      Effect  of  sale  by  principal  upon  attorney's  com- 
missions.— The  principal  may  sell  the  land  and  convey  a 

terms  of  the  contract,  by  wliich,  as  is  claimed,  the  defendant  has  im- 
pliedly, if  not  expressly,  restricted  his  power  of  revocation,  and  ma<lo 
the  contract  continuous  for  a  month.  This  seems  to  have  been  the  con- 
struction put  upon  the  contract  by  the  court  l)elow,  but  we  do  not  so 
understand  it.  Its  terms,  as  stated  in  the  complaint,  are  that  the  de- 
fendant employed  the  plaintiffs  to  find  a  purchaser  for  the  real  estate 
described  in  the  complaint,  '  and  promised  and  agreed  to  and  with  the 
plaintiffs,  in  consideration  that  the  plaintiffs  would  undertake  to  seek, 
and  should,  within  a  month  from  that  date,  succeed  in  finding  a  person 
who  would  be  willing  and  able,  and  who  would  agree  to  purchase  the 
said  property  at  and  for  the  sum  of  sixty-five  thousand  dollars  in  gold 
coin,  he  would  pay  them  for  such  service  the  sum  of  seven  hundreil  and 
fifty  dollars  in  gold  coin.'  Counsel  find  the  alleged  restriction  up  jn  the 
defendant's  power  of  revocation  in  the  words  by  which  the  time  within 
which  tiie  plaintiffs  are  required  to  perform  is  limited  to  one  month  from 
the  date  of  the  contract;  but,  as  it  seems  to  us,  the  restriction  is  upon 
the  power  of  plaintiffs,  and  not  upon  that  of  the  defendant.  It  seems 
obvious  to  us  that  the  restriction  was  intended  for  the  benefit  of  the  de- 
fendant, and  nut  the  plaintiffs.  The  force  of  the  limitation  is,  that  the 
defendant  will  pay  them  the  stipulated  price  for  the  service  if  they  com- 
pletely perform  it  within  one  month;  otherwise  he  will  pay  them  noth- 
ing. There  is  nothing  directly  or  impliedly  affecting  the  question  of 
revocation;  and,  indeed,  we  are  unable  to  perceive  how,  under  any  cir- 
cumstances, a  mere  limit  as  to  the  time  allowed  for  the  performance  of 
a  contract  of  agency  to  sell  land,  can  be  construed  into  an  agreement  on 
the  part  of  the  principal  not  to  revoke  the  power.  The  rule  that  in  this 
class  of  contracts  the  principal  may  revoke  at  any  time  before  complete 
performance  by  the  broker,  unless  he  has  expressly  otherwise  agreed, 
may  be  a  harsh  rule,  as  suggested  by  counsel ;  but  if  it  is,  it  would  seem 
to  be  a  very  easy  matter  for  the  bruker  to  protect  hinisi'lf  against  it.  At 
all  events,  if  he  does  not  insert  a  covenant  to  that  effect  in  his  contract, 
the  courts  cannot  do  it  for  him."     And  see  Neilson  v.  Lee,  60  Cal.  555. 

'  Weile  V.  United  States,  7  Ct.  of  (Jl.  535. 

"  Doe  ex  dem.  Smith  v.  Smith,  1  Jones  (N.  J.),  135;  59  Am.  Dec.  oSl ; 
Jenkins  v.  Atkins,  1  Humph.  294;  34  Am.  Dec.  648. 

'  Ferris  v.  Irving,  28  Cal.  645. 
^   Deeds,  Vol.  I.  —  31 
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good  title  if  he  does  so  before  the  attorney  acts  under 
the  power.  He  does  not,  by  a  mere  execution  of  a  power 
of  attorney  to  another,  deprive  himself  of  the  right  to 
sell.  But  if  an  owner  of  land  give  a  power  of  attorney 
to  a  person  to  sell  the  land  for  a  certain  sum  within  a 
specified  time,  and  agrees  to  give  the  attorney  a  certain 
percentage  of  the  amount  for  whicli  the  land  is  to  be  sold, 
as  commission  for  effecting  a  sale,  the  attorney  is  entitled 
to  his  commissions  if  he  effects  a  sale  within  the  time 
specified,  and  although  the  principal  has  a  right  also  to 
sell,  he  cannot  by  a  sale  defeat  the  attorney's  claim  to  his 
commissions.^ 

§  377.     Execution  of  deeds  by  attorneys  in  fact. — In 

the  early  cases  the  execution  of  deeds  by  attorneys  was 
viewed  with  much,  and  perhaps  unnecessary  strictness. 
It  was  asserted  as  a  broad  and  general  rule  that  in  order 
to  bind  the  principal  the  deed  must  purport  to  be  made 
by  the  principal  in  his  name,  and  his  name  should  be 
signed  to  the  deed.  Hence,  if  an  agent  executed  a  con- 
veyance in  his  own  name,  the  title  of  his  principal  was 
not  thereby  conveyed.  The  same  result  would  follow  if 
the  agent  should  declare  that  he  was  an  agent,  but  pur- 
ported to  execute  the  deed  as  his  own  act,  and  not  that  of 
the  principal.^  "If  an  attorney  has  authority  to  convey 
lands,  he  must  do  it  in  the  name  of  the  principal.  The 
conveyance  must  be  the  act  of  the  principal,  and  not  of 
the  attorney;  otherwise  the  conveyance  is  void.     And  it 

»  Blood  V.  Shannon,  29  Cal.  393. 

'  See,  generally,  Combe's  case,  9  Coke,  75;  Clarke  v.  Courtney,  5 
Peters,  319;  2  Kent's  Com.  631;  Fowler  v.  Shearer,  7  Mass.  14;  Stone  v. 
Wood,  7  Cowen,  453;  17  Am.  Dec.  529;  Spencer  t;.  Field,  10  Wend.  88; 
Appleton  V.  Binks,  5  East,  148;  Stinchfield  v.  Little,  1  Greenl.  231;  10 
Am.  Dec.  65;  Townsend  v.  Hubbard,  4  Hill,  351;  Elwell  v.  Shaw,  16 
Mass.  42;  8  Am.  Dec.  126;  Copeland  v.  Mercantile  Ins.  Co.,  6  Pick.  198; 
Bogart  V.  DeBussey,  6  Johns.  94;  Tippetts  v.  Walker,  4  Mass.  595;  Locke 
V.  Alexander,  2  Hawks,  155;  11  Am.  Dec.  750;  Martin  v.  Flowers,  8 
Leigh,  l'^8;  Fetter  v.  Field,  1  La.  An.  80;  Appleton  v.  Binks,  5  East, 
148;  Sheldon  v.  Dunlap,  1  Har.  (N.  J.)  245;  Lutzv.  Linthicum,  8  Peters, 
165;  Story  on  Agency,  §  148;  Brinley  v.  Mann,  2  Cuah.  337;  48  Am. 
Dec.  669;  Hackney  v.  Butts,  41  Ark.  393. 
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is  not  enough  for  the  attorney,  in  the  form  of  the  convey- 
ance, to  (lechire  that  he  does  it  as  attorney;  for  he  being 
in  the  place  of  the  principal,  it  must  be  the  act  and  deed 
of  the  principal,  done  and  executed  by  the  attorney  in  his 
name."  * 

§  :578.  Relaxation  of  this  strictness. — Even  at  a  very 
early  day,  courts  endeavored  to  free  themselves  from  the 
strict  rules  of  the  common  law  relative  to  the  execution 
of  deeds  by  attorneys  in  fact,  in  order  that  by  so  doing 
they  might  effectuate  the  intention  of  the  parties.  Thus, 
in  an  early  case  in  Massachusetts,  a  deed,  after  reciting  the 
power  of  attorney,  proceeded:  "Now,  know  ye  that  I,  the 
said  Joshua,  by  virtue  of  the  power  aforesaid,  in  considera- 
tion of  two  hundred  dollars  paid  me  by  J.  S.  and  T.  P.  S., 
of,  etc.,  the  receipt  whereof  I  do  hereby  acknowledge,  do 
hereby  bargain,  grant,  sell,  and  convey  unto  the  said 
J.  S.  and  T.  P.  S.  a  certain  tract  of  land,"  etc.,  "to  have 
and  to  hold  to  them,  the  said  J.  S.  and  T.  P.  S.,  their 
iieirs  and  assigns  forever;  and  I  do  covenant  with  the 
said  J.  S.  and  T.  P.  S.  that  I  am  duly  empowered  to  make 
the  grant  and  conveyance  aforesaid;  that  the  said  Jona- 
than [the  principal],  at  the  time  of  executing  said  power, 
was,  and  now  is,  lawfully  seised  of  the  premises,  and  that 
be  will  warrant  and  defend  the  same  to  the  said  J.  S.  and 
T.  P.  S.  forever,  against  the  lawful  claims  and  demands 

1  Chief  Justice  Parsons,  in  Fowler  v.  Shearer,  7  Mass.  14,  19;  Welsh 
V.  Uslier,  2  Hill  Ch.  167;  29  Am.  Dec.  63.  By  the  production  of  a  power 
of  attorney  authorizing  a  sale  and  conveyance,  and  of  a  deed  in  the 
usual  form  recitiui^  a  consideration,  a  prima  facie  case  is  made  sufficient 
in  the  absence  of  evidence  to  overcome  it  to  support  a  verdict  in  favor  of 
the  grantee  as  aj^ainst  tlie  grantor's  heirs:  Mowry  n.  Mowry,  103  Cal. 
314.  Where  a  letter  of  attorney  had  been  given  by  certain  judgment 
<;reditors  autliorizing  the  release  of  their  liens  on  the  lands  of  the  debtor 
whenever  ho  desired  to  sell,  it  being  provided  that  the  proceeds  should 
be  applied  on  a  mortgage  debt  which  was  prior  to  their  liens,  and  wiiere 
a  part  of  tlie  land  had  been  sold  and  the  price  paid  apiilied  on  the  mort- 
gage debt,  the  iittorney  agreeing  to  release  the  land  from  the  liens,  it 
was  held  that  the  judgment  creditors  could  not  have  the  land  sulijected 
to  their  liens  on  the  ground  that  no  release  had  actually  been  executed, 
and  that  the  letter  did  not  authorize  the  attorney's  parol  agreement  to 
release :  Young  v.  Coray,  167  Pa.  St.  617. 
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of  all  persons.  In  testimony  whereof  I  have  hereunto 
set  the  name  and  seal  of  the  said  Jonathan,  this,"  etc. 
The  deed,  however,  was  signed  only  by  the  attorney. 
Mr.  Justice  Wilde  said:  "  We  have  examined  the  cases 
cited  in  the  argument  of  this  cause,  with  a  strong  wish  to 
discover  some  ground  which  would  authorize  a  decision 
according  to  the  apparent  equity  of  the  case.  The  objec- 
tion made  to  the  grant  to  the  tenant  is  merely  technical; 
and  it  is  impossible  that  anyone  should  doubt  as  to  the 
intention  of  the  parties.  Nevertheless,  the  objection  is 
supported  by  all  the  adjudged  cases  relating  to  the  point. 
It  does  not  appear  that  the  authority  of  Coombe's  case  is 
at  all  shaken  by  more  modern  decisions.  All  concur  in 
laying  it  down  as  an  indispensable  requisite,  to  give  va- 
lidity to  a  deed  executed  by  an  attorney,  that  it  should  be 
made  in  the  name  of  the  principal."  '  In  California  the 
Civil  Code  declares:  "An  instrument  within  the  scope  of 
his  authority,  by  which  an  agent  intends  to  bind  his 
principal,  does  bind  him  if  such  intent  is  plainly  infer- 
able from  the  instrument  itself."^  But  a  deed  executed 
by  an  agent  in  his  own  name  is  a  nullity  as  to  the  prin- 
cipal.^ Mr.  Parsons,  speaking  of  this  subject,  says:  "  The 
manner  in  which  an  agent  should  sign  an  instrument  for 
his  principal  has  given  rise  to  some  controversy.  There 
has  been  a  tendency  to  discriminate  in  this  respect;  to 
say,  for  instance,  that,  if  A  signs  *A  for  B,'  this  is  the 
signature  of  A,  and  he  is  the  contracting  party,  although 
he  makes  the  contract  at  the  instance  and  for  the  benefit 
of  B.  But,  if  he  signs  '  B  by  A,'  then  it  is  the  contract 
of  B,  made  by  him  through  his  instrument,  A.  In  the 
first  case,  A  is  the  principal;  in  the  second,  B  is  the  prin- 

1  Ehvell  V.  Shaw,  16  Mass.  42,  46;  8  Am.  Dec.  126.  And  see  Hale  v. 
Woods,  10  N.  H.  470,  34  Am.  Dec.  176,  where  it  is  held,  that  whether  a 
deed  has  been  executed  in  the  name  of  the  princix)al,  must  he  deter- 
mined by  the  construction  of  the  whole  instrument,  and  not  from  the 
signature  alone,  or  from  any  particular  clause. 

=*  Civil  Code  Cal.,  (,  2337. 

»  Fisher  v.  Salmon,  1  Cal.  413;  54  Am.  Dec.  297.  In  Texas,  a  deed 
may  be  made  in  the  name  of  the  attorney  without  referring  to  the  prin- 
cipal :  Trinity  County  Lumber  Co.  v.  Pinckard,  4  Tex.  Civ.  App.  671. 
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cipal,  and  A  his  agent.  But  the  recent  cases  and  the  best 
reasons  are  for  determining  in  each  instance,  and  with 
whatever  technical  inaccuracy  the  signature  is  made, 
from  the  facts  and  the  evidence,  that  a  party  is  an  agent 
or  a  principal,  in  accordance  with  the  intention  of  the 
parlies  to  the  contract,  if  the  words  are  sufficient  to  bear 
the  construction."  ^ 

§  379.  Proper  mode  of  signature. — The  most  advis- 
able mode  for  the  agent  to  adopt  is  to  sign  the  principal's 
name,  adding  his  own  as  agent.  Thus,  the  deed  of  A, 
when  made  by  an  attorney,  should  properly  be  signed  "A 
by  B,  his  attorney  in  fact,"  although  this  strictness  is  to 
a  great  extent  dispensed  with  by  the  tendency  of  modern 
decisions.  Some  controversy  has  arisen  over  the  question 
whether  a  signature  of  the  principal's  name  by  the  agent 
without  adding  his  own,  and  out  of  the  principal's  pres- 
ence, is  a  proper  signature.  This  is  not  the  case  of  a  deed 
signed  by  the  grantor's  direction  in  his  presence  which 
we  have  previously  discussed.  Upon  the  particular  ques- 
tion to  which  we  now  advert,  there  is  a  division  of  opin- 
ion. It  is  held  on  one  hand  that  it  is  not  a  valid  execution 
of  a  deed  for  an  attorney  to  sign  the  name  of  his  princi- 
pal without  adding  his  own  as  such  to  a  deed  containing 
nothing  to   indicate   that  it  was  executed   by  attorney.^ 

»  1  Parsons  on  Contracts,  54.  And  see  Shanks  v.  Lancaster,  5  Gratt. 
110 ;  50  Am.  Dec.  108.  Where  an  attorney  in  fact  executes  an  ai:reement 
conveying  the  interest  of  heirs  in  an  estate  without  naming  the  heirs, 
they  will  not  be  bound:  McMaster  v.  Cliildress  (Tex.  Civ.  App.),  30 
S.  W.  Rep.  843. 

»  Wood  V.  Goodridge,  6  Cash.  117;  52  Am.  Dec.  771.  Fletcher,  J., 
delivered  tlie  opinion  of  the  court,  and  said:  "When  one  writes  the 
name  of  another  to  a  deed  in  his  presence,  at  his  request  and  by  his 
direction,  the  act  of  writing  is  re-iarded  as  the  party's  personal  act,  as 
much  as  if  he  had  held  the  pen  and  signed  and  sealed  the  instrument 
with  his  own  hand:  Story  on  Agency,  51;  Ball  v.  Dunsterville,  4  Term 
Rep.  313;  Lovelace's  case,  Jones  W.  2ii8;  Hibblewhite  v.  M'Morine,  6 
Mees.  &  W.  200,  214,  215;  Gardner  i-.  Gardner,  5  Cush.  483;  52  Am.  Dec. 
740.  In  the  present  instance,  the  deed  and  note  were  not  executed  by 
Benjamin  personally,  nor  in  his  presence,  but  in  his  absence  and  so  far 
as  appears,  without  his  knowledge.  But  upon  the  lace  of  the  papers 
they  appear  to  have   been  signed  by  him  personally  and  with  his  own 
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But  Oil  the  other  hand,  it  is  held  that  a  deed  is  well  exe- 
cuted to  which  the  attorney  signs  the  princi])ars  name 
only.     "It  would  be  useless  to  add  the  name  and  seal  of 

hand.  In  fact,  they  were  signed  by  Levi;  but  it  does  not  appear  upon 
the  face  of  the  papers  that  in  signing  the  name  of  Benjamin,  Levi  acted 
as  his  agent,  or  intended  to  act  under  tiie  power  of  attorney  from  Ben- 
jamin, or  meant  to  execute  the  authority  given  by  tliat  power.  Tlie 
derd  ami  note  wliich  thus  appear  to  be  signed  by  Benjamin  personally, 
when,  in  fact,  they  were  signed  by  Levi,  are  not  such  instruments  as 
Levi  was  authorized  to  make.  He  was  authorized  to  make  instruments 
in  the  name  of  Benjamin;  not  as  made  by  Benjamin,  personally,  but  by 
Levi,  in  his  name,  as  his  attorney.  It  should  appear  upon  the  face  of 
the  instruments  that  they  were  executed  by  the  attorney,  and  in  virtue 
of  the  authority  delegated  to  him  for  this  purpose.  It  is  not  enough 
that  an  attorney  in  fact  has  authority,  but  it  must  appear  by  the  instru- 
ments themselves  which  he  executes  that  he  intends  to  execute  this 
authority.  The  instruments  should  be  made  bj'  the  attorney  expressly 
as  such  attorney ;  and  the  exercise  of  his  delegated  authority  should  be 
distinctly  avowed  upon  the  instruments  them.'-elves.  Whatever  may  be 
the  secret  intent  and  purpose  of  the  attorney,  or  whatever  may  be  his 
oral  declaration  or  profession  at  the  time,  he  does  not  in  fact  execute  the 
instruments  as  attorney,  and  in  the  exercise  of  his  power  as  attorney, 
unless  it  is  so  expressed  in  the  instruments.  The  instruments  must 
speak  for  themselves.  Though  the  attorney  should  intend  a  deed  to  be 
the  deed  of  his  principal,  yet  it  will  not  be  the  deed  of  the  principal,  un- 
less the  instrument  purports  on  its  face  to  be  his  deed.  The  authority 
given  clearly  is  that  the  attorney  shall  execute  the  deed  as  attorney,  but 
in  the  name  of  the  principal.  There  is  much  learning  and  discussion  in 
the  books  of  the  law  as  to  the  proper  mode  of  executing  authority  by 
agents.  In  what  form  the  agent  should  execute  his  authority  so  as  to 
bind  his  principal  and  not  bind  himself,  has  been  a  subject  largely  con- 
sidered in  elementary  works,  and  much  discussed  in  numerous  adjudged 
cases.  The  rule  commonly  laid  down  by  all  the  authorities,  is  that  to 
bind  the  principal,  the  instrument  must  purport  on  its  face  to  be  the  in- 
strument of  the  principal,  and  executed  in  his  name;  or  at  least,  that 
the  tenor  of  the  instrument  should  clearly  show  that  the  principal  is  in- 
tended to  be  bound  thereby,  and  that  the  agent  acts  merely  as  his  agent 
in  executing  it.  But  it  is  contended  that  it  is  nowhere  laid  down  in  any 
work  of  authority,  or  established  by  any  adjudged  case,  that  the  agent 
may  put  the  name  of  the  principal  as  his  own  personal  act  and  signa- 
ture, the  execution  of  the  agent  as  agent  not  being  in  any  way  disclosed. 
Such  an  execution  does  not  appear  to  be  warranted  by  the  power  dele- 
gated to  execute  the  instrument  as  attorney,  but  in  the  name  of  the 
principal.  If  such  a  mode  of  execution  is  proper  and  legal,  it  seems 
most  remarkable  that  it  is  nowhere  stated  or  suggested  in'any  work  of 
authority.  The  execution  of  instruments  by  agents  in  this  way  would 
certainly  be  attended  with  great  difficulties  and  dangers.  If  the  agent 
might  execute  instruments  in  this  mode,  the  principal,  if  he  found  his 


487  EXECUTION   UNDER  POWERS  OF  ATTORNEY.         g  380 

the  attorney,  for  it  is  what  it  purports  to  be,  the  deed  of 
the  principal  and  not  the  attorney,  and  therefore  does  not 
require  his  name  or  seal,  but  the  name  and  seal  of  the 
principal  uuly."^ 

§  380.  Comments. — It  is  obvious  that  as  a  method  of 
preserving  evidence,  it  is  advisable  that  in  all  cases  the 
attorney  should  add  his  own  name  after  writing  that  of 
his  principal,  in  order  that  the  instrument  may  show 
upon  its  face  that  it  was  executed  by  an  attorney,  and  who 
such  attorney  was.  Nevertheless,  if  an  attorney  has  pre- 
cedent power  to  execute  a  deed  in  the  name  of  his  prin- 
cipal, it    cannot   be    said  that  it  is  indispensable  to  the 

name  signed  to  an  instrument,  would  have  no  means  of  knowing  by 
whom  it  had  been  signed,  or  whether  he  was  bound  or  was  not  bound  by 
such  signature;  and  other  persons  might  be  greatly  deceived  and  de- 
frauded by  relying  upon  such  signature  as  the  personal  act  and  signature 
of  the  principal,  when  the  event  might  prove  that  it  was  put  there  by 
an  agent,  who  had  mistaken  his  authority,  and  consequently  tliat  the 
principal  was  not  bound.  When  it  should  be  discovered  that  the  name 
of  the  principal  was  not  written  by  him,  as  it  purports  to  be,  it  might 
be  wholly  impossible  to  prove  the  execution  by  attorney,  as  there  would 
be  nothing  on  the  note  to  indicate  such  an  execution.  For  authorities 
as  to  tlie  form  of  execution  of  the  mortgage  and  note,  see  Story  on 
Agency,  §§  147,  148,  153,  notes,  and  cases  cited;  Hoffman's  Opinion,  3 
Am.  Jur.  71-85;  Wilks  v.  Back,  2  East,  142;  Story  on  Notes,  11,  66,  71." 
The  court  said,  however,  that  it  was  not  necessary  to  place  its  decision 
on  this  ground. 

1  Devinney  v.  ReynoMs,  1  AVatts  &  S.  328,  332,  per  Rogers,  J.  In 
Forsyth  v.  Day,  41  Me.  382,  301,  in  which  case  a  note  was  signed  by  an 
agent  writing  the  principal's  name  without  his  own,  Kice,  J.,  said:  "No 
case,  lapprehenil,  can  be  found  in  the  books  which  will  sust:iin  the  rule 
so  broadly  laid  down  by  the  learned  jud'_'e  in  the  case  of  Wood  v.  Good- 
rich, cited  above.  Nor  can  the  doctrine  be  sustained  on  principle.  It  is 
difficult  to  perceive  any  sound  reason  why,  if  one  man  may  authorize 
another  to  act  for  him  and  bind  him,  he  may  not  authorize  him  thus  to 
act  for  and  bind  him  in  one  name  as  well  as  in  another.  As  matter  of  con- 
venience in  preserving  testimony,  it  may  be  well  that  the  names  of  all 
parties  who  are  in  any  way  connected  with  a  written  instrument,  siiould 
appear  upon  the  instruments  themselves.  But  the  fact  that  tlie  nnnio 
of  the  agent  by  whom  the  signature  of  the  [.rincipal  is  allixed  to  an 
instrument,  appears  upon  the  instrument  itself,  neither  proves  nor  has 
any  tendency  to  prove  the  authority  of  such  agent.  That  must  be 
established  aliunde,  whether  his  name  appears  as  agent,  or  whether  he 
simply  places  the  name  of  his  principal  to  the  instrument  to  be  re- 
corded." 
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valid  execution  of  his  power,  that  he  should  add  his  own 
name  to  the  instrument  which  he  executes  for  his  princi- 
pal. The  principal  authorizes  him  to  act  in  the  former's 
name  instead,  and  he  may,  so  far  as  his  authority  extends, 
be  considered  for  all  practical  purposes  as  the  principal 
himself.  A  person  has  power  to  sign  the  principal's 
name  without  written  authority,  if  done  at  his  request 
and  in  his  presence.  He  can  act  for  his  principal  in  his 
absence  only  by  virtue  of  written  authority,  but  in  either 
case  he  does  all  that  is  requisite  by  signing  his  principal's 
name  and  acting  in  his  stead. 

§  381.  Some  illustrations. — Without  desiring  to  enter 
into  an  exhaustive  examination  and  discussion  of  the 
various  cases  that  have  come  before  the  courts,  in  which 
the  form  and  manner  in  which  the  power  of  the  attorney 
in  executing  a  deed  for  his  principal  should  be  exercised 
have  been  considered,  we  call  the  attention  of  the  reader 
to  a  few  of  the  cases  in  which  the  principles  stated  in  the 
foregoing  sections  have  been  applied.  Where  articles  of 
agreement  for  the  sale  of  land  were  executed  on  one  part 
by  B,  as  the  attorney  of  A,  and  were  signed,  "in  witness 
whereof  the  said  B,  as  attorney  of  the  parties  of  the  first 
part,  and  the  said  parties  of  the  second  part,  have  here- 
unto set  their  hands  and  seals,"  it  was  held  that  the  agree- 
ment was  not  executed  by  the  principal.^  Tlie  language 
of  a  deed  was,  "  I,  the  said  Carey  L.  Clarke,  attorney  as 
aforesaid,  do,"  etc.,  and  was  signed,  "  in  witness  whereof 
the  said  Carey  L.  Clarke,  attorney  as  aforesaid,  has  here- 
unto subscribed  his  hand  and  seal,"  and  was  signed  by 
the  attorney  in  his  own  name.  This  was  held  not  to  be 
the  deed  of  the  principah     "This  may  savor  of  refine- 

1  Townsend  v.  Hubbard,  4  Hill,  o51.  Where  an  attorney  is  aiJtbor- 
ized  to  sell  the  land  belonging  to  a  named  estate  of  which  the  donor,  with 
others,  is  the  heir,  and  he  executes  a  deed  in  which  he  describes  himself 
as  the  attorney  for  the  heirs  of  the  decedent,  signing  it  in  the  same  form, 
the  deed,  in  equity,  will  convey  whatever  interest  the  donor  of  the  power 
had  in  the  land  as  heir:  Wynne  v.  Parke  (Tex.  Civ.  App.),  30  S.  W.  Eep. 
52. 
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ment,"  said  Mr.  Justice  Story,  in  delivering  the  opinii^n 
of  the  court,  "since  it  is  apparent  that  the  party  intended 
to  pass  the  interest  and  title  of  his  principals.  But  tlie 
law  looks  not  to  the  intent  alone,  but  to  the  fact,  whether 
that  intent  has  been  executed  in  such  a  manner  as  to  pos- 
sess a  legal  validity."^  Where  a  deed  purporting  to  be  made 
by  A,  attorney  in  fact  for  B,  proceeded,  "  that  the  said 
attorney  in  fact,  A,  doth  release  and  quitclaim,"  and  con- 
cluded, "in  testimony  whereof  the  said  B  hath  hereunto 
set  his  hand  and  seal,"  but  was  signed  by  the  attorney 
alone,  who  did  not  add  his  designation  as  attorney,  it  was 
held  not  to  be  the  deed  of  the  principal.^  So  in  Califor- 
nia, it  was  held  that  neither  under  the  Mexican  nor  the 
common  law  would  a  deed  made  by  an  attorney  in  fact, 
naming  himself  as  attorney  for  his  principal  as  the  party 
of  the  first  part,  and  signing  his  own  name  as  the  attor- 
ney in  fact  of  his  principal,  convey  the  title  of  the  latter.' 
So  a  deed  purporting  to  be  made  by  ''Stephen  Smith," 
but  signed  "  Stephen  Henry  Smith,  attorney  in  fact  of 

*  Lessee  of  Clark  v.  Courtney,  5  Peters,  318,  349,  and  cases  cited. 

*  Martin  v.  Flowers,  8  Leigh,  158.  Cabell,  J.,  in  delivering  the  opin- 
ion of  the  court,  said:  "The  legal  title  to  land  cannot  pass  from  hira 
who  has  it,  but  V)y  his  deed.  Such  deed  may  be  executed  by  his  attor- 
ney duly  authorized  for  the  purpose.  But  it  must  be  so  executed  as  to  be 
the  deed  of  his  principal.  It  is  not  sutiicient,  therefore,  that  it  shall 
be  executed  by  the  person  who  was  authorized  to  make  it;  but  it  must 
be  done  by  him  as  attorney.  For  this  purpose  it  is  necessary  that  the 
attorney  shall  either  sign  the  name  of  the  i)rincipal,  witli  '.i  seal  annexeti, 
stating  it  to  be  done  by  him  as  attorney  for  the  principal ;  or  he  may 
sign  his  own  name,  with  a  seal  annexed,  stating  it  to  be  for  the  princi- 
pal. In  either  of  these  forms,  the  deed  becomes  the  deed  of  the  princi- 
pal; and  if  everything  else  be  correct,  it  conveys  the  title  of  the  princixal. 
But  if  the  deed  be  signed  and  sealed  by  the  attorney,  neither  in  the  name 
of  the  principal  nor  in  his  own  name,  as  attorney  for  the  principal,  it  is 
not  the  deed  of  the  principal.  This  was  decided  as  early  as  tlie  sixtn 
year  of  Queen  Elizabeth  (Moore's  Kep.  70),  and  has  been  uniformly  rec- 
ognized ever  since:  Combe's  case,  9  Code  Rep.  75;  4  Bacon's  Abr.,  tit. 
Leases,  I,  pi.  10,  p.  140;  Fronton  v.  Sniail,  2  Raym.  l.d.  1418;  White  r. 
Cuyler,  6  Term  Rep.  176.  Similar  decisions  have  been  made  in  the  courts 
of  Massachusetts  and  New  York,  and  also  in  the  Supreme  Court  of  the 
United  States.  I  would  refer  particularly  to  the  case  of  Lessee  of  Clarke 
et  al.  V.  Courtney  et  al.,  5  Peters,  349." 

»  Echols  V.  Cheney,  28  Cal.  157. 
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Steplien  Smith,"  was  lield  not  to  be  the  deed  of  the  osten- 
sible grantor.^  If  the  attorney  has  power  to  execute  a 
deed  for  his  principal,  and  the  deed  which  he  executes  or 
attempts  to  execute  is  defective  for  want  of  a  formal  exe- 
cution in  tlie  name  of  the  principal,  occasioned  by  acci- 
dent or  mistake,  it  is  binding  in  equity,  and  will  be 
enforced  against  subsequent  purchasers  with  notice.^ 

§  381  a.  Conveying  individual  interest  where  power 
is  g-iven  by  several. — Where  a  power  of  attorney  is  ex- 
ecuted by  two  or  more  persons,  can  it  be  executed  so  as 
to  convey  the  interest  of  one  either  in  the  same  land  or 
other  land?  This  question  is  a  very  important  one,  be- 
cause it  frequently  happens  that  land  may  be  held  in 
common  by  several,  and  eacli  one  of  the  cotenants  may 
own  other  land  in  his  individual  right.  While  this  ques- 
tion does  not  seem  to  have  come  frequently  before  the 
courts  for  decision,  we  believe  the  correct  rule  to  be  that 
under  such  circumstances  the  attorney  has  no  power  to 
convey  the  interest  of  one  tenant  in  the  land,  or  to  con- 
vey land  in  which  one  of  the  principals  is  solely  interested,' 

^  Morrison  v.  Bowman,  29  Cal.  337.  In  Thurman  v.  Cameron,  24 
"Wend.  87,  Judge  Cowen  says:  "  The  attorney  is  bound  to  use  the  name 
of  his  princijjal,  both  in  the  body  of  the  deed  and  by  way  of  signature, 
and  for  and  in  the  name  of  his  principal  to  affix  the  proper  seal.  If  he 
make  the  deed  in  his  own  name,  it  is  his  own  personal  contract,  and 
cannot  operate  as  against  his  principal  for  any  purpose."  And  see  Jones 
V.  Carter,  4  Hen.  &  M.  196;  Barger  v.  Miller,  4  Wash.  C.  C.  280;  Town- 
send  V.  Corning,  23  Wend.  438;  Harper  v.  Hampton,  1  Har.  &  J.  709. 

2  Love  V.  Sierra  N.  L.  W.  &  M.  Co.,  32  Cal.  639;  91  Am.  Dec.  602. 
"We  consider  it  as  settled,"  said  the  court,  "  that  an  agreement  under 
.  seal  made  by  an  attorney  for  his  principal,  though  inoperative  at  law  for 
•want  of  a  formal  execution  in  the  name  of  the  principal,  is  binding  in 
equity  if  the  attorney  had  authority ;  and  if  the  instrument  so  defect- 
ively executed  be  a  conveyance  of  real  estate,  it  will  be  sustained  in 
equity  as  an  agreement  to  convey,  and  will  be  good  against  the  principal, 
subsequent  lien  creditors,  and  subsequent  purchasers  with  notice."  And 
see,  also,  Beatty  v.  Clark,  20  Cal.  12;  Bodley  v.  Ferguson,  30  Cal.  511; 
Daggett  V.  Rankin,  31  Cal.  322;  McNaughten  v.  Partridge,  11  Ohio,  223; 
38  Am,  Dec.  731;  Wilkinson  v.  Getty,  13  Iowa,  157;  81  Am.  Dec.  428; 
Terby  v.  Grigsby,  9  Leigh,  3S7, 

*  Dodge  V.  Hopkins,  14  Wis.  686;  Davenport  v.  Parsons,  10  Mich.  42; 
81  Am.  Dec.  772;  Gilbert  v.  How,  45  Minn.  121;  22  Am.  St.  Rep.  724. 
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Speaking  of  a  power  of  attorney  in  this  form,  Mr.  Justice 
Collins  said  :  "By  its  terms  the  attorney  was  not  empow- 
ered to  convey  land  held  and  owned  as  the  undivided 
property  of  one,  and  in  which  the  other  had  no  interest, 
nor  was  he  given  authority  to  transact  any  business  ex- 
cept that  in  which  the  parties  were  jointly  concerned. 
The  power  was  special  and  the  written  power  joint  in 
form."^  A  deed  made  in  the  name  of  both  principals  is 
void,  unless  both  had  an  interest  in  the  land  conveyed.'^ 
It  was  decided,  however,  by  the  Supreme  Court  of  the 
United  States,  that  a  power  of  attorney  in  general  terms 
given  by  a  husband  and  his  wife,  containing  no  clause 
restraining  the  attorney  from  selling  the  interest  of  either 
separately,  would  authorize  the  attorney  to  execute  a  deed 
conveying  the  interest  of  the   husband  alone.'     But  an 

In  Dodge  v.  Hopkins,  supra,  the  authority  conferred  by  husband  and 
wife  on  the  agent  was:  "To  sell  all  our  riglit  and  title  in  any  and  all 
the  lots  of  which  we  may  be  i)Ossessed  in  the  City  of  M.,and  particularly 
those  lots  which  were  conveyed  to  us  by  J.  D.  D.  and  S.  T.  M.,  for  the 
number  and  description  of  which  we  refer  to  the  records  of  deeds  in  the 
county  of  D. ;  and  in  our  name  to  execute  all  deeds  necessary  to  convey 
our  title  to  said  lots,"  etc.  The  court  stated  the  rule  of  law  to  be  well 
settled  that  the  authority  of  a  special  agent  must  be  strictly  pursued, 
and,  if  it  is  not,  the  principal  will  not  be  bound,  and  said:  "It  seems  to 
us  too  obvious  for  argument  that  upon  the  face  of  the  instrument  the 
agent  had  no  power  to  sell  the  plaintiff's  s-r-parate  estate.  We  are  to 
dispose  of  the  question  as  if  the  plaintiff  were  here  resisting,  instead  of 
endeavoring  to  avail  himself  of  the  authority  exorcised.  If  the  position 
of  the  parties  were  reversed,  the  plaintiff  repudiating  the  contract  as 
unauthorized,  and  the  defendant  seeking  a  specific  performance,  it  would 
hardly  be  seriously  contended  that  the  letter  of  attorney  alone  would 
bind  him.  Reference  was  made  to  the  records  in  the  ofBce  of  the  regis- 
ter. An  examination  of  the  conveyances  referred  to  might  reveal  the 
fact  that  the  title  of  the  lots  was  vested  solely  in  the  plaintiff,  and  that 
there  was  no  joint  estate  to  which  the  letter  of  attorney  could  be  applied 
which  would  {)lace  matters  in  a  very  different  attitude.  It  might  then 
be  very  reasonably  urged  that  Mrs.  Dodge  joined  in  the  letter  of  attorney 
for  the  purpose  of  releasing  her  right  of  dower  in  the  estate  of  her  hus- 
band. Unaided  by  extrinsic  evidence  we  cannot  assume  that  there  was 
no  joint  estate  to  which  the  authority  could  be  applied,  or  depart  from 
the  strict  language  of  the  instrument." 

1  Gilbert  v.  How,  45  Minn.  121;  22  Am.  St.  Rep.  724. 

'  Gilbert  v.  How,  supra. 

»  HoUaday  v.  Daily,  19  Wall.  606. 
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examination  of  that  case  will  show,  notwithstanding  some 
language  in  the  course  of  the  opinion,  that  it  is  not 
opposed  to  the  rule  staled.  The  court  admits  the  rule 
that  a  special  power  of  attorney  must  be  strictly  construed, 
but  says  that  the  rule  is  of  equal  force  that  the  object  of 
the  parties  is  always  to  be  kept  in  view,  and  that  a  con- 
struction should  be  adopted  which  will  carry  out  the 
purpose  of  the  appointment.  In  the  case  before  the  court 
the  object  was  to  enable  the  attorney  to  convey  a  title 
free  from  any  possible  claim  of  the  wife,  and  as  that  re- 
sult could  be  accomplished  under  the  law  of  Colorado, 
where  the  land  was  situated,  by  the  deed  of  the  husband 
alone  as  fully  without  as  with  her  signature,  the  court 
hekl  the  deed  of  the  attorney  valid.  In  that  case  the  wife 
had  no  interest  in  the  land,  and  hence  the  decision  can- 
not be  said  to  be  in  conflict  in  any  manner  with  those 
previously  cited.  It  is  true  that  Mr.  Justice  Field  says 
that  "a  power  of  attorney  created  by  two  or  more  persons 
possessing  distinct  interests  in  real  property  may,  of 
course,  be  so  limited  as  to  prevent  a  sale  of  the  interest 
of  either  separately;  but,  in  the  absence  of  qualifying 
terms,  or  other  circumstances,  thus  restraining  the 
autliority  of  the  attorney,  a  power  to  sell  and  convey  real 
property  given  by  several  parties,  in  general  terms,  as  in 
the  present  case,  is  a  power  to  sell  and  convey  the  inter- 
est of  each  either  jointly  with  the  interests  of  the  others, 
or  by  a  separate  instrument."  But  this  language  was  not 
necessary  to  the  decision. 

§  381  b.     Execution  of  power  by  a  partnership. — The 

rule  generally  in  relation  to  agencies  and  trusts  is  tliat 
where  power  is  conferred  upon  two  or  more  persons,  the 
power  must  be  exercised  by  all,  or  its  exercise  is  ineffect- 
ual.^ But  this  principle  does  not  apply  where  the  power 
to  sell  is  conferred  upon  a  partnership  as  such.  The 
partnership  in  this  case  becomes  the  agent,  and  the  in- 
dividual members  of  the  firm  are  not  constituted  separate 

*  Story  on  Agency,  §  42;  IloUins  v.  Phelps,  5  Minn.  463. 
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agents,  but  each  member  is  tlie  a;;ent  of  the  firm.  If  tlio 
jQim  name  is  signed  by  one  of  the  membors  of  the  firm 
the  power  is  properly  executed.^  The  principal  isbouiMl, 
although  the  member  of  the  firm  signing  the  principal's 
name  adds  his  own  individual  name  instead  of  tliat  of 
the  firm.^ 

'  Frost  V.  P>ath  Cattle  Co.,  81  Tex.  505;  26  Am.  St.  Rep.  831. 
•  Deiikin  v.  Underwood,  37  Miiiu.  98;  5  Am.  St.  Kep.  827.     See,  also, 
Gordon  v.  Buchanan,  5  Yerg.  71. 
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(494) 
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§   117.  Right  of  mortgagee  to  purchase. 

^  418.  Sale  voidable  only. 

§  419.  Waiver. 

§  420.  Mortgagee  may  execute  a  deed  to  himself. 

§  421.  By  vvliom  the  dcrd  sliould  be  made. 

§  422,  Deed  to  a  person  other  than  punhaser. 

§  423.  Reference  in  deed  to  power. 

^  424.  Death  of  purchaser. 

§  4:15.  Recitals  in  deed. 

§  426.  Growing  crops. 

^  427.  Sale  before  default  in  trust  deed  passes  legal  title. 

^  428.  Setting  aside  sale. 

§  429.  Agreements  l)etween  mortgagor  and  mortgagee. 

§  430.  Enjoining  sale. 

§  382.     Powers  of  sale  in  trust  deeds  and  mortg-agres. 

Though  the  validity  of  i-)0\vers  of  sale  in  mortgages  was 
at  one  time  seriously  questioned/  at  the  present  day  their 
validity  is  universally  recognize  1,  and  the  expensive  de- 
lays that  must  result  from  a  suit  of  foreclosure  have 
brought  mortgages  with  power  of  sale  into  quite  general 
use.^  When  deeds  of  trust  are  beneficial  to  creditors,  the 
assent  of  the  latter  to  them  will  be  presumed;  but  if  on 
the  contrary  their  object  is  to  hinder  and  de.ay  the  cred- 
itors, their  assent  must  appear.'  And  it  is  competent  to 
show  such  acceptance  on  either  the  part  of  the  trustee  or 
cestui  que  trust  by  parol  evidence.'*  The  power  of  sale 
may  be  contained  in  an  instrument  separate  from  the 
mortgage  or  trust  deed;''  antl  a  right  to  convey  follows  as 

'  Croft  V.  Powell,  2  Conyn,  G03 ;  Powell  on  Mort.  19. 

»  Mitchell  r.  Bogan,  11  Uich.  681);  Lydston  v.  Powell,  101  Miss.  77; 
Turner  v.  Johnson,  10  Ohio,  204;  Kinsley  v.  Ames.  2  Met.  29;  Brisbane 
V.  Slougliton,  17  Ohio,  482;  Longwith  v.  Butler,  8  111.  32;  Ilyii.an  v. 
Devereux,  63  N.  C.  624. 

»  Shearer  v.  L  ftin,  26  Ala.  703;  Mauldin  v.  Armstead,  14  Ala.  702; 
Wi-swall  V.  Ro.-e,  4  Port.  328. 

*  Crock  TV.  Lovventhal,  83  111.  579;  Pope  r.  Brandon,  2  Stcwt.  410; 
20  Am.  Dec.  49:  Mayer  v.  Pulliam,  2  Head,  347;  Scull  v.  Reeves,  2 
Green  Ch.  S4;  29  Am!  Dec.  604;  Flint  r.  Clinton  Co.,  12  N.  H.  4.>2;  I'.re- 
vaidv.  Neely,  2Sne»d,164;  fcipemer  r.  Ford,  1  Rub.  (Va.)  648;  Skipwiih 
V.  Cunningham,  8  Leigh,  271  ;  31  Am.  Dec.  642;  Field  v.  Arr  .wsmith,  3 
Humpli.  442;  39  Am.  Dec.  185;  Robertson  v.  Sublett,  6  llunipli.  313; 
Hipp  V.  Hucbett.  4  Tex.  20. 

*  Brisbane  v.  Stouglitou,  8Hj;m;  Alexander  v.  Caldwell,  61  Ala.  543. 
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an  implication  from  a  right  to  sell/  The  terms  of  the 
instrument  have  sometimes  been  held  to  imply,  neces- 
sarily, a  power  of  sale,  although  generally  such  power 
should  be  expressly  conferred.^  The  trustee  should  per- 
form his  duties  with  the  utmost  impartiality,  occupying, 
as  he  does,  the  position  of  agent  for  both  parties.'  The 
power  of  sale  may  be  dependent  upon  various  circum- 
stances; default  of  the  mortgagor  in  the  payment  of 
taxes  may  be  selected  as  an  instance."*  A  power  of  sale 
may  be  altered  with  consent  of  the  parties  by  a  writing 
of  the  same  solemnity.^  A  married  woman  when  compe- 
tent to  execute  a  mortgage  has  power  to  include  therein 
a  power  of  sale.®  The  fact  that  the  name  of  the  benefici- 
ary is  omitted  from  a  trust  deed,  perfect  in  other  respects, 
does  not  render  the  deed  void.  As  against  a  purchaser 
from  the  trustee  with  notice  of  the  trust,  the  provisions 
of  the  trust  deed  may  be  enforced  by  the  real  beneficiary 
whose  name  is  supplied  by  the  trustee.^  In  California,  a 
trust  deed  conveys  the  legal  title  to  the  trustee,  while  a 
mortgage  is  a  mere  lien.* 

*  Fogarty  v.  Sawyer,  17  Cal.  589;  Williams  i>.  Otey,  8  Humph.  563; 
47  Am.  Dec.  632.  While  powers  of  sale  are  strictly  construed,  still  a 
sale  is  not  void  or  voidable,  because  made  for  an  amount  greater  than 
the  debt  -ecured,  when  there  has  been  no  bad  faith,  but  the  debtor  may 
receive  tiie  surplus:  Savings  and  Loan  Society  v.  Burnett.  106  Cal.  514. 

2  Mundy  v.  Vawter,  3  Gratt.  518;  Purdie  v.  Whitney,  20  Pick.  25. 

»  Sherwood  v.  Saxton,  63  Mo.  78;  Long  v.  Long,  79  Mo.  644;  Ventres 
V.  Cobb.  105  111.  33;  Little  Rock  etc.  R.  R.  Co.  v.  Huntington,  120  U.  S. 
160;  Bales  v.  Perry,  51  Mo.  449 ;  Meacham  v.  Steele,  93  111.  135 ;  William- 
Bon  V.  Stone,  128  111.  129;  Cassidy  v.  Cook,  99  111.  385;  In  re  Mayfield, 
17  :Mo.  App.  684;  Gimbel  v.  Pignero,  62  Mo.  240. 

*  Popet).  Durant,  26  Iowa,  233. 

6  Baldridge  v.  Walton,  1  Mo.  520. 

«  Barnes  v.  Ehrman,  74  111.  402.    See,  also,  Young  v.  Graff,  28  111.  20; 
Bartlett  v.  Bartlett,  4  Allen,  440. 
^  Sleeper  v.  Iselin,  62  Iowa,  583. 

*  Koch  V.  Briggs,  14  Cal.  257  ;  73  Am.  Dec.  651 ;  Comerais  v.  Genella, 
22  Cal.  124;  Grant  v.  Burr,  54  Cal.  298;  Bateman  v.  Burr,  57  Cal.  480; 
Fuquay  v.  Stickney,  41  Cal.  583.  See,  also.  More  v.  Calkins,  95  Cal.  435; 
29  Am.  St.  Rep.  128;  Thompson  v.  McKay,  41  Cal.  221.  As  to  the  strict- 
ness with  which  trust  deeds  should  be  construed,  see  Davis  v.  Hess,  103 
Mo.  31 ;  Waller  v.  Arnold,  71  111.  350. 
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§  383.  Power  of  sale  irrevocable. — A  mere  niiked 
power  may  be  revoked  at  will,  but  the  rule  is  that  when 
a  power  is  coupled  with  an  interest  it  is  irrevocable.  As 
powers  of  sale  in  mortgages  and  trust  deeds  are  of  this 
character,  it  follows  that  such  j)0\vers  are  irrevocable. 
The  power  of  sale  is  an  essential  and  valualtle  part  of  the 
security,  and  follows  it  into  whatever  hands  it  may  pass.' 
If,  however,  a  debtor  simply  authorizes  by  a  power  of 
attorney  a  creditor  to  sell  property,  and,  after  paying  his 
claim,  to  account  for  tiie  balance  of  the  proceeds,  the 
power  is  not  connected  with  the  estate  and  may  be  re- 
voked at  any  time.* 

§  384.     Subsequent    disabilitie.s. —  It  being   conceded 

that  a  power  of  sale  is  irrevocable,  it  follows  conclusively 
that  the  validity  of  the  power  is  not  affected  by  any  sub- 

'  Calloway  v.  People's  Bank  of  Bellefontaine,  54  Ga.  441 ;  Wilson  v. 
Troup,  7  Johns.  Ch.  25;  Varnuni  v.  Mesorve,  8  Allen,  158;  Wiriwall  v. 
Rose,  4  Port.  321;  Hyde  v.  Warren,  46  Miss.  13;  Walker  v.  Crowder,  2 
Ired.  Eq.  478;  Bergen  v.  Bergen,  1  Caines  Oas.  in  Er.  1;  Doe  v.  Duval,  1 
Ala.  745;  Hannah  v.  Carrington,  18  Ark.  104;  Wilbur  v.  Si)offord,  4 
Sneed,698;  Stimpson  v.  Fries,  2  Jones  Eq.  156;  Bancroft  v.  Ashurst, 
2  Grant  Gas.  513;  Beatie  v.  Butler,  21  Mo.  313;  64  Am.  Dtc.  234;  Buell 
V.  Underwood,  65  Ala.  285;  Berry  v.  Skinner,  30  Md.  567;  Strother  v. 
Law,  54  111.  413;  Connors  v.  Holland,  113  ^lass.  50;  Hunt  v.  Rousma- 
niere,  8  Wheat.  174;  Bradley  v.  Cluster  Valley  R.  R.  Co.,  3ii  Pa.  St. 
141;  Brewer  v.  Winchester,  2  Allen,  389;  Cranston  v.  Crane,  97  !Mass. 
459;  93  Am.  Dec.  10(5;  Collins  v.  Hopkins,  7  Iowa,  463;  De  Jarnette 
V.  De  Giverville,  56  Mo.  440;  Hodges  v.  Gill,  9  Baxt.  378;  V\'hite  v. 
Stephens,  77  Mo.  452;  Berry  v.  Skinner,  30  Md.  567;  Bell  v.  Twilight,  22 
N.  H.  500;  McGuire  v.  Van  Pelt,  55  Ala.  344;  Olcott  v.  Tioga  R.  R.  Co., 
27  N.  Y.  546;  84  Am.  Dec.  298;  Canlield  v.  Monger,  12  Johns.  347; 
Pickett  V.  Jones,  63  Mo.  195;  Taylor  v.  Benham,  5  How.  (U.  S.)  269. 

*  Mansfield  v.  Manslield,  6  Conn.  559 ;  16  Am.  Dec.  76.  In  Calloway  r. 
The  People's  Bank  of  Bellefontaine,  54  Ga.  441,  449,  Mr.  Justice IVIcKay, 
in  delivering  the  opinion  of  the  court,  says,  with  reference  to  the  effect 
of  the  provisions  of  the  code  declaring  that  a  mortgage  does  not  pat-s  a 
title,  upon  a  power  of  sale,  that:  "The  idea  is,  we  think, a  fanciful  one, 
that  such  a  power  is  not  coupled  with  an  interest.  The  mortgagee  ha», 
as  we  have  seen  an  interest,  and  an  interest  in  the  thing.  It  is  pledged 
to  him;  he  is  a  purchaser  of  that  interest,  and  a  court  of  equity  will 
protect  him  in  it,  and  will  protect  it  for  him.  We  see  nothing  in  this 
declaration  of  the  code,  that  a  mortgage  is  only  a  security ;  that  nega- 
tives the  itlea  that  a  power  to  sell  in  a  mortgage  is  a  power  coupled  with 
Deeds,  Vol.  1.  —  32 
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sequent  disability  of  the  mortgagor.  If  he  was  laboring 
under  no  legal  disabilit}''  at  the  time  the  power  of  sale  was 
executed,  the  power  renniins  valid  until  it  has  been  fully 
exercised.  For  instance,  the  subsequent  bankruptcy  of 
the  mortgagor  can  have  no  effect  upon  the  power.  The 
assignee's  rights  are  subject  to  those  of  the  mortgagee.^ 
Nor  is  the  power  of  sale  revoked  or  suspended  by  the  sub- 
sequent insanity  of  the  mortgagor;^  and  the  mortgagee 
cannot  be  deprived  of  this  metliod  of  enforcing  his  claim 
by  an  apj)lication  on  the  part  of  the  guardian  or  commit- 
tee of  a  lunatic  for  permission  to  dispose  of  the  mort- 
gaged property  for  the  benefit  of  the  creditors  of  such 
lunatic.^     Where   in   time  of  war   the   mortgagor  volun- 

an  interest.  The  two  ideas  are  just  as  consistent  and  harmonious  as  the 
idea  of  the  English  chancery  court,  as  to  the  nature  of  a  mortgage,  was 
with  a  power  of  sale.  Indeed,  it  is  mainly  in  chancery  courts,  all  of 
which  treat  a  mortgage  as  only  a  security,  and  universally  recognize  the 
property  to  belong  to  the  mortgagee,  that  the  whole  doctrine  of  powers 
to  sell,  attached  to  a  mortgage,  is  expounded  and  announced." 

1  Hall  V.  Bliss,  118  Muss.  554;  19  Am.  Rep.  47rt;  Dixon  v.  Ewart,  3 
Mer.  321 ;  McGready  v.  Harris,  54  Mo.  137 ;  Long  v.  Rogers,  6  Biss.  (U.  S.) 
414. 

*  Encking  v.  Simmons,  28  Wis.  272;  Haggart  v.  Ranger,  15  Fed.  Rep. 
860;  Meyer  v.  Kuechler,  10  Mo.  App.  371;  Berry  v.  Skinner,  30  Md. 
567 ;  Davis  v.  Lane.  10  N.  H.  156. 

*  Davis  V.  Lane,  supra;  Berry  v.  Skinner,  supra.  In  the  latter  case, 
Alvey,  J.,  in  delivering  the  opinion  of  the  court,  said  (p.  574) :  "The 
mortgagee  cannot  be  suspended  in  his  riglits,  because  of  the  mis- 
fortunes of  the  mortgagor,  nor  of  his  lunacy,  any  more  than  any  other 
misfortune,  unless  provided  for  in  the  contract.  Tliat  a  mere  authority, 
not  coupled  with  an  interest,  nor  intended  as  a  security,  ceases  or  is  sus- 
pended by  the  insanity  of  the  principal,  is  clear  beyond  dispute;  but  the 
principle  that  insanity  operates  as  a  revocation,  cannot  apply  where  the 
power  is  coupled  with  an  interest  so  that  it  can  be  executed  in  the  name 
of  the  donee  or  trustee.  Nor  can  the  proceedings  in  lunacy,  and  the 
application  of  the  committee  for  an  order  to  sell  the  mortgaged  prem- 
ises for  the  Vjenefit  of  creditors  generally,  have  the  effect  to  sus[)end  the 
execution  of  the  power  by  the  mortgagee.  He,  the  mortgagee,  was  cun- 
stituted  a  trustee  by  the  mortgage  itself  to  sell  the  mortgaged  jjroperty, 
on  default  of  payment,  and  the  court  has  no  power  to  deprive  him  ot  the 
summary  means  of  realizing  his  debt  that  formed  a  part  of  the  security 
upon  which  he  advanced  his  money.  The  power,  then,  not  being  af- 
fected by  the  lunacy  of  the  mortgagor,  and  all  the  prerequisites  to  its 
execution  having  been  complied  with,  it  becomes  the  right  of  the  pur- 
chaser, as  well  as  the  right  of  the  mortgagee,  that  the  sale  shoald  be  sua- 
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tarily  leaves  home  and  takes  part  with  tlie  enemy,  the 
exercise  of  the  power  of  sale  is  not  afrected  by  the  fact 
that  the  mortgagor  is  -at  the  time  within  the  enemy's 
lilies.^ 

§  385.  Effect  of  death  upon  power  of  sale. — With  tlie 
exception  of  Texas,  there  is  in  the  dilFerent  States  a  com- 
plete unanimity  of  opinion  upon  the  effect  that  the  death 
of  the  mortgaj^or  exercises  over  a  power  of  sale.  As  this 
power  is  coupled  with  an  interest,  no  act  of  the  mortgagor 
can  suspend  or  revoke  it.  As  stated  in  the  preceding 
section,  the  disability  of  insanity  or  bankruptcy  does  not 
in  any  manner  affect  it.  There  can  then  be  no  reason 
for  making  the  death  of  the  mortgagor  an  exception. 
While  the  death  of  the  mortgagor  may  take  away  the 
right  of  executing  the  power  in  his  name,  yet  the  right  to 
exercise  it  on  the  contingency  provided  for  by  the  parties 
still  remains.  These  are  the  views  taken  by  the  autliori- 
ties,  and  it  may  tlierefore  be  asserted  as  an  established 
proposition  that  the  death  of  the  mortgagor  does  not 
operate  as  a  revocation  of  the  power.'^     Where  it  is  pro- 

taitied.  And  in  the  absence  of  irregularity,  fraud,  or  unfairness  in 
execatiu'^  the  ix)\ver,  the  court  has  no  alternative,  liowever  harsh  and 
severe  the  proceeding  may  appear  to  be,  but  to  ratify  the  sale." 

1  Ludlow  t'.  Ramsey,  II  Wall.  581;  Washington  University  v.  Finch, 
18  Wall.  1015;  DeJarnette  v.  De  Giverville,  56  Mo.  4-10;  Harper  v.  Ely, 
5t;  111.  179.  See,  also,  Bush  v.  Sherman,  80  111.  IBO;  M itc he lU.  Nod- 
away County,  80  Mo.  257  ;  Keilly  v.  Phillips,  4  S.  D.  604. 

"  Brewer  v.  Winchester,  2  Allen,  389;  Wright  v.  Rose,  2  Sausse  &  S. 
323;  Conners  v.  Holland,  113  Mass.  50;  Hodges  v.  Gill.  9  Baxt.  (Tenn.) 
378;  Hunt  v.  Rousmanier,  8  Wheat.  174;  Varnum  v.  Meserve,  8  Allen, 
158;  Corder  v.  Morgan,  18  Ves.  344  ;  De  Jarnette  v.  De  Giverville,  56  Mo. 
440;  Bell  v.  Twilight,  22  N.  H.  (2  Post.)  500;  18  N.  H.  159;  45  Am.  Dec. 
367;  Hyde  v.  Warren,  46  Mass.  13;  More  v.  Calkins,  95  Cal.  435.  And 
see  Strother  v.  Law,  54  111.  413;  Bradley  r.  Chester  Valley  R.  R.  Co.,  36 
Pa.  St.  141  ;  Collins  v.  Hopkins,  7  Iowa,  463.  In  Varnum  v.  Meserv.\  8 
Allen,  158,  Hoar,  J.,  delivering  the  opinion  of  the  court,  said:  "When 
the  power  of  sale  is  to  be  executed  in  the  name  of  the  mortgagee,  we  can 
have  no  doubt  that  it  may  be  executed  as  well  after  the  death  of  the 
murtiiitgor  as  beore.  It  is  a  power  coupled  with  an  interest,  and  not 
merely  an  interest  in  the  proceeds  of  the  property,  for  the  sale  of  which 
the  power  is  given,  but  in  tlie  property  itself.  Strictly  speaking,  a  mort- 
gage veots  the  whole  legal  estate  in  the  mortgagee.     His  title  to  the  laud 
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vided  in  the  trust  deed  that  the  sheriff  may  sell  in  the 
event  of  the  death  or  disability  of  the  trustee,  the  sheriff 
has  power  to  sell,  notwithstanding  the  death  of  the  grantor, 
whenever  the  contingency  upon  which  he  is  to  sell  arises.^ 
As  the  death  of  the  grantor  does  not  revoke  the  power  or 
limit  the  effect  of  the  deed  of  trust,  the  failure  to  present 
to  the  administrator  of  the  deceased  grantor  the  claims 
secured  by  the  deed,  does  not  authorize  a  court  of  equity 
to  cancel  the  deed.^ 

§  386.  In  Texas. — But  in  Texas,  a  peculiar  view  is 
taken  of  the  effect  of  the  mortgagor's  death.  It  is  not 
denied  that  such  a  power,  as  a  general  rule  of  law,  cannot 
be  revoked,  yet  it  is  held  that  the  probate  law  requiring 
liens  upon  property  to  be  enforced  in  court,  renders  the 
execution  of  the  power  incompatible  with  the  administra- 
tion of  the  estate  as  provided  for  by  statute.  The  con- 
struction placed  upon  the  statutes  of  Texas  by  the  courts 
of  that  state  give  the  mortgage  creditor  priority  over  such 
claims  as  he  is  entitled  to  in  the  course  of  administration, 
but  deny  to  him  the  exercise  of  the  power  of  sale  upon  tlie 

is  complete  as  a  legal  title,  and  the  power  of  sale  is  to  relieve  him  of  the 
equities  attached  to  the  mortgage.  The  power  is  to  be  executed  out  of 
the  estate  conveyed,  and  is  not  merely  collateral  to  it."  When  a  mort- 
gage is  foreclosed  after  the  death  of  the  mortgagor,  and  his  estate  is 
insolvent,  the  mortgagee  is  merely  a  trustee  of  the  surplus,  and  cannot 
retain  it  in  his  possession  for  the  purpose  of  paying  another  debt  due  to 
him  from  the  mortgagor,  as  this  would  give  him  a  preference  over  tlie 
other  creditors :  Talbot  v.  Frere,  Law  R.  9  Ch.  D.  5G8.  If  an  assignee  in 
bankruptcy  is  appointed,  the  surplus  will  go  to  him  :  Calloway  v.  People's 
Bank  of  Bellefontaine,  54  Ga.  441.  See,  as  to  the  effect  of  death  of  grantor 
in  a  deed  of  trust  for  benefit  of  creditors,  Spencer  v.  Lee,  19  W.  Va.  179. 

V  White  V.  Stephens.  77  Mo.  452. 

*  Morev.  Calkins,  95  Cal.  435;  29  Am.  St.  Rep.  128;  Whitmore  v. 
S.  F.  Savings  Union,  50  Cal.  145.  In  the  case  of  Whitmore  t;.  S.  F. 
Savings  Union,  supra,  Mr.  Justice  Crockett  filed  a  dissenting  opinion. 
See,  also,  Bull  w.Coe,  77  Cal.  63;  11  Am.  St.  Rep.  235.  Where  a  trustee, 
"his  heirs,  executors,  administrators  and  assigns"  are  authorized  to  sell, 
and  at  the  time  the  mortgage  is  made,  the  trustee  has  no  interest  in  the 
estate  or  in  the  debt,  the  power  on  his  death  does  not  pass  to  his  legal 
representative.  The  designation  "executors"  is  not  a  naming  of  a  per- 
son authorized  to  sell:  Barrick  v.  Horner,  78  Md.  253;  44  Am.  St.  Rep. 
283. 
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death  of  the  mortgagor/  His  claim  is,  however,  post- 
poned to  the  payment  of  the  expenses  of  the  last  sickness, 
the  expenses  of  administration,  allowances  in  lieu  of 
homestead,  property  exempt  from  execution,  and  the 
homestead,  though  the  wife  may  have  released  it  in  tho 
mortgage.^ 

§  3S6a.  Liability  of  trustee. — In  the  absence  of  pas- 
sion, prejudice,  or  corrupt  motives,  the  trustee  is  not  lia- 

>  Robertson  v.  Paul,  16  Tex.  472;  Buchanan  v.  Monroe,  22  Tex.  537. 
See,  also,  Lathrop  v.  Brown,  65  Ga.  312;  Johnson  v.  Johnson,  27  S.  C. 
309;  13  Am.  St.  Rep.  636;  Miller  v.  McDonald,  72  Ga.  20;  Darrow  r. 
St.  George,  8  Col.  592.     But  see  Calloway  v.  People's  Bank,  54  Ga.  441. 

*  Baits  V.  Scott,  37  Tex.  59;  McLane  v.  Paschal,  47  Tex.  o&5.  For 
the  purpose  of  showing  the  law  in  that  state,  we  quote  the  following  from 
the  opinion  of  the  court  in  McLane  v.  Paschal,  supra:  "With  whatever 
force  of  reason  those  who  have  sought  to  maintain  a  different  conclusion 
have  endeavored  to  impress  their  views,  and  however  unsatisfactorily  as 
it  may  seem  to  them  their  arguments  may  have  been  met,  it  must  he  ad- 
mitted that  it  is  now  finally  and  definitely  settled  by  this  court  that  a 
deed  of  trust  to  secure  the  payment  of  a  debt  does  not  operate  as  an  ab- 
eolute  transfer  of  the  property  to  which  it  refers,  to  the  trustee,  upon  the 
conditions  therein  stipulated  ;  but  that  such  instrument  is  in  legal  effect 
a  mere  mortgage  with  power  to  sell.  And  though  the  death  of  the  mort- 
gagor does  not,  on  general  principles,  revoke  this  power,  yet  its  exercise 
by  the  trustee  would  be  inconsistent  and  in  conflict  with  our  statutes 
governing  the  settlement  of  estates  of  deceased  persons.  It  cannot, 
therefore,  be  executed  by  the  trustee  after  the  death  of  the  constituent. 
And  whatever  rights  may  be  secured  to  the  creditor  by  such  deetl,  they 
can  only  be  enforced,  after  the  death  of  the  debtor,  through  and  by  the 
aid  of  the  court.  It  naturally,  if  not  inevitably  follows,  that  such  deed, 
instead  of  operating  as  an  absohite  and  unconditional  security  fur  tlie  pay- 
ment of  the  debt  for  which  it  purports  to  be  given,  has  this  effect  only 
during  the  life  of  the  debtor.  And  after  his  death  it  only  secures  tiio 
creditor  priority  over  such  claims  against  the  debtor's  estate,  as  by  the 
statute  it  is  entitled  to  in  the  due  course  of  administration.  And  it  is 
not  now  open  to  controversy  that  funeral  expenses,  expenses  of  last  sick- 
ness, expenses  of  administration,  and  those  incurred  in  the  preservation 
and  management  of  the  estate,  as  well  as  the  allowances  authorized  to 
be  made  to  the  widow  and  children  in  lieu  of  a  homestead,  and  other 
property  exempt  from  forced  sale,  where  such  property  does  not  exist  in 
kind,  have  preference  over  specific  liens  credited  in  the  lifetime  of  the 
decedent,  except  where  such  lien  is  a  security  for  the  purchase  money  of 
the  property  to  which  it  is  attached."  And  see  Lathrop  v.  Brown,  65 
Ga.  312. 
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ble  because  he  has  made  mistakes  in  judgment,*  He  is 
the  agent  for  both  parties,  and  must  act  with  entire  fairness 
to  each.^  If  he  abuses  his  powers,  or  fails  to  employ  such 
diligence  in  the  performance  of  his  duties  as  may  reason- 
ably be  expected  of  him,  he  is  personally  liable  in  dam- 
ages to  any  person  injured  by  his  acts,  or  failure  properly 
to  act.*  A  court  of  equity  may  remove  a  trustee  if  there 
exists  between  him  and  the  cestui  que  trust  a  strong  feel- 
ing of  personal  ill-will.*  Where  an  officer  is  authorized 
by  statute  to  act  in  place  of  the  trustee,  the  olhcer  and 
the  sureties  on  his  official  bond  are  liable  for  any  wrong- 
ful acts  committed  by  him.*  The  rule  applicable  to  all 
positions  where  confidence  is  reposed  by  one  in  another, 
governs  the  relation  between  a  trustee  and  those  for  whom 
he  is  acting.  He  should  have  no  personal  interest  in  the 
debt  for  which  the  trust  deed  is  security.®  He  should 
comply  strictly  and  fairly  with  all  directions  the  trust  deed 
may  contain  as  to  the  method  in  which  the  power  must  be 
exercised.^  A  trustee  is  not  required  to  abandon  a  sale 
because  notice  is  given  to  him  at  the  time  of  the  sale,  that 
the  deed  of  trust  was  executed  for  the  purpose  of  defraud- 
ing.^ If  the  trustee's  action  is  controlled  by  hostility  to 
the  beneficiary,  this  is  sufficient  cause  for  the  removal  of 
the  trustee.*  Unless  the  trust  deed  expressly  so  })rovides, 
the  trustee  cannot  delegate  his  authority  to  another;  the 

'  Webber  v.  Curtiss,  104  111.  309;  Ventres  v.  Cobb,  105  111.  33. 
»  Graham  v.  King,  50  Mo.  22;  11  Am.  Rep.  401 ;  Bales  v.  Perry,  51 
Mo.  449;  Ventres  v.  Cobb,  supra;  Williamson  v.  Stone,  128  111.  129. 
»  Sherwood  v.  Saxton,  63  Mo.  78;  Murrell  v.  Scott,  51  Tex.  420. 

*  Mcl'herson  v.  Cox,  96  U.  S.  404.  The  court,  while  conceding  the 
principle,  found  that  as  a  matter  of  fact  the  circumstances  did  not  jus- 
tify a  change. 

*  White  V.  Stephens,  77  Mo.  452;  State  v.  Griffith,  63  Mo.  545;  Beal 
V.  Blair,  33  Iowa,  318. 

«  Gimbel  v.  Pignero,  62  Mo.  240;  Long  v.  Long,  79  Mo.  644;  In  re 
May  field,  17  Mo.  App.  684. 

'  Hall  V.  Towne,  45  111.  493;  Sears -y.  Livermore,  17  Iowa,  297;  85 
Am.  Dec.  564;  Ormsby  v.  Tavacson,  3  Litt.  (Ky.)  404;  Ingle  v.  Culbert- 
Bon,  43  Iowa,  265;  Smith  v.  Provin,  4  Allen,  516. 

8  Erwin  v.  Hall,  18  111.  App.  315. 

»  Gartside  v.  Gartside,  113  Mo.  348. 
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position  is  one  of  personal  trust  and  confidence.*  Where 
a  trustee  afterward  secures  the  le<;al  title,  lie  cannot  re- 
lease the  trust  to  the  injury  of  holders  of  indehtedness 
secured  by  the  deed.  His  acts  after  he  has  obtained  the 
title  are  not  treated  as  those  of  a  trustee.^  A  niortgaj^ee 
clotlied  by  the  mortgage  with  a  power  of  sale  must  likewise 
be  held  to  tlie  exercise  of  good  faith.'  In  considering 
whether  the  instrument  is  to  be  treated  as  a  mortgage  or 
a  deed  of  trust,  the  fact  that  it  is  made,  not  to  a  third 
party,  but  directly  to  the  creditor,  is  immaterial.  The 
solution  of  this  question  must  depend  upon  the  nature  of 
the  instrument  as  shown  by  its  terms.*  A  trustee  is  the 
agent  of  both  parties,  and  must  look  to  the  interest  of 
both.^ 

§  387.  Appointment  of  new  trustee.  —  If  the  trustee 
named  in  the  deed  of  trust  dies,  or  refuses  to  accept, 
the  court  may  appoint  a  new  trustee  at  the  suit  of  the 
parties  interested.^  Where  a  trustee  has  taken  up  a  per- 
manent residence  in  another  state,  and  a  railroad  mort- 
gage contains  a  clause  that  a  majority  of  the  bondholders, 
upon  the  death,  removal,  or  incapacity  of  the  trustee,  may 
select  in  writing  a  person  to  take  his  place,  the  new  trus- 
tee so  selected  will  be  recognized  by  the  courts,  and  the 

^  Landrum  v.  Union  Bank,  63  Mo.  48;  Brickenkamp  v.  Reos,  69  Mo. 
426;  Spurlock  v.  Sproule,  72  Mo.  503;  Bales  v.  Perry,  51  Mo.  451; 
Graham  v.  King,  50  Mo.  22;  11  Am.  Rep.  401 ;  Harper  v.  Mansfield,  5S 
Mo.  17;  Doe  v.  Robison,  24  Miss.  688;  Grover  v.  Hale,  107  III.  638; 
Flower  v.  Ehvood,  66  111.  438;  Sin-;er  Mfg.  Co.  v.  Chalmers,  2  Utah,  542; 
Foster  v.  Strong,  5  III.  App.  223:  Powell  v.  Tuttle,  3  N.  Y.  397;  Bitter 
W.Calhoun,  8  S.  W.  Rep.  (Tex.)  523;  Fuller  v.  O'Neal,  69  Tex.  349;  5 
Am.  St.  Rep.  59. 

»  Smith  V.  Perkins,  8  Biss.  73. 

»  Longwith  v.  Butler,  8  111.  32;  ISIeacham  v.  Steele,  93  111.  135;  Mon- 
tague v.  Dawes,  14  Allen,  369;  Thompson  r.  Heywood,  120  Mass.  401; 
Thornton  v.  Irwin,  43  Mo.  153;  Drinan  r.  Nichols,  115  Mass.  353;  Mar- 
key  V.  Langley,  92  U.  S.  142;  Briggs  v.  Briggs,  135  Mass.  306;  Bedell  i;. 
McClellan,  11  How.  Pr.  172;  Horsey  v.  Hough,  38  Md.  130;  Hoffman  v. 
Anthony,  6  R.  I.  282;  75  Am.  Dec.  701. 

«  More  V.  Calkins,  95  Cal.  435;  29  Am.  St.  Rep.  128. 

'  Hartnian  v.  Evans,  30  W.  Va.  669. 

«  Clark  i:  Wilson,  53  Miss.  119.     See  Glenn  v.  Busey,  4  :\IcAr.  454. 
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other  will  be  restrained  from  performing  any  act  as  trus- 
tee/ A  person  is  not  disqualified  from  acting  as  trustee 
because  he  acted  as  attorney  in  fact  of  the  creditor  in  sell- 
ing the  property  to  the  mortgagor.^  Where  a  cestui  que 
trust  has  the  power  to  appoint  a  new  trustee,  the  assignee 
of  the  former  trustee  cannot  make  the  appointment,  un- 
less expressly  authorized  by  the  donor.^  A  trustee  is  not 
compelled  to  accept  the  trust,  but  if  he  does  so  he  cannot 
abandon  it  without  a  decree  of  the  court,  or  the  consent 
of  the  parties  interested.* 

§  388.  Power  of  sale  a  cumulative  remedy. — A  power 
of  sale  is  a  cumulative  remedy,  and  does  not  deprive  a 
party  of  the  right  to  foreclose  in  equity,  as  he  might  do 
in  the  absence  of  any  power  of  sale.^     When  a  power  of 

1  Farmers'  Loan  &  Trust  Co.  v.  Hughes,  11  Hun,  130. 

*  Sternberg  v.  Valentine,  6  Mo.  App.  176. 

2  Clark  V.  Wilson,  53  Miss.  119. 

*  Drane  v.  Gunter,  19  Ala.  731 ;  Sargent  v.  Howe,  21  111.  148.  Said 
the  court,  in  the  latter  case:  "  A  court  of  equity  has  jurisdiction  of 
trusts  and  trustees ;  and  rather  than  a  trust  shall  fail  from  death,  or  the 
disability  of  a  trustee  to  act,  or  when  he  is  not  a  proper  person  to  exe- 
cute the  trust,  will  appoint  a  suitable  trustee.  And  a  court  oE  equity,  in 
case  of  neglect  or  refusal  of  a  trustee  to  perform  the  duties  devolving 
upon  him  under  the  trust,  will,  upon  a  proper  application,  compel  him 
to  execute  it.  Such  a  jurisdiction  is  peculiar  to  a  court  of  equity,  and 
doubtless  originated  from  the  necessity  of  preventing  fraud  and  injus- 
tice. When  confidence  has  been  reposed  in  the  trustee,  and  he  has  un- 
dertaken to  perform  the  trust,  it  would  be  manifestly  unjust  to  permit 
him  to  deprive  the  parties  in  interest  of  all  benefit  in  the  trust  fund.  If 
the  trustee,  after  receiving  title  to  property  in  trust,  as  a  pledge  for  the 
payment  of  a  debt  of  a  third  party,  might  refuse  to  apply  it  according 
to  the  terms  of  the  trust  deed,  and  the  court  were  not  to  afford  relief,  it 
would  be  to  tolerate  great  iniustice.     But  such  is  not  the  law." 

^  Fogarty  V.  Sawyer,  17  Cal.  589;  Comerais  ?;.  Genella,  2:;  Cal.  116; 
Green  v.  Gaston,  56  Miss.  748;  McGowan  v.  liranch  Bank  at  Mobile,  7 
Ala.  823;  Youngman  v.  Elmira  &  Williamsport  K.  Fw  Co.,  65  Fa.  St.  278; 
McAllister  v.  Plant,  54  Miss.  106;  Wayne  v.  Hanham,  9  Hare,  62;  s.  c. 
20  Law  J.  530;  Atwater  t;.  Kinman,  Har.  (Mich.)  243;  State  Bank  of 
Bay  City  v.  Chapelle,  40  Mich.  447;  McDonald  v.  Vinson,  56  Miss.  497; 
Carradine  i;.  O'Connor,  21  Ala.  573;  Vaughan  v.  Marable,  64  Ala.  60; 
Marriott  v.  Givens,  8  Ala.  694;  Myers  v.  Estell,  48  Miss.  372;  Morrison 
V.  Bean,  15  Tex.  267;  Frierson  v.  Blanton,  1  Baxt.  (Tenn.)  272;  Wofford 
V.  Board  of  Police  of  Holmes  Co.,  44  Miss.  579;  Webb  v.  Haeffer,  53 
Md.  187;  Hurd  v.  Case,  32  111.  45;  83  Am.  Dec.  249;  Funk  i;.  McRey- 


505  DEEDS    UNDER    POWERS    OF    SALE.  §  389 

sale  upoQ  the  death  of  the  trustee  is  enforced  by  the  court, 
the  sale  is  considered  as  being  nuide  by  virtue  of  tlio 
power  and  not  of  the  decree.'  The  court  cannot  nullify 
the  terms  of  the  deed  of  trust  when  simply  enforcing  it, 
and  if  it  appoints  a  commissioner  to  make  the  sale  in 
place  of  the  trustee,  he  must  follow  the  deed  as  to  the  con- 
ditions of  sale  and  the  manner  in  which  it  is  to  be  con- 
ducted." A  sale  may  be  made  under  the  power,  although 
a  bill  for  foreclosure  may  have  been  filed,  and  the  bill  is 
at  the  time  still  pending.^ 

§  389.  Provisions  for  sale. — It  is  not  necessary  to  use 
any  particukir  word  or  form  of  words  to  create  the  power. 
The  sale  must  be  made  in  conformity  with  the  provisions 
of  the  instrument,  and  as  to  these,  the  parties  may  make 
any  regulations  which  they  see  proper.  Tliey  may  impose 
conditions  upon  the  exercise  of  the  power,  and  the  title 
of  the  purchaser  at  a  sale  under  the  power  will  depend 
upon  the  faithful  compliance  with  these  conditions.*  A 
power  of  sale  maybe  inserted  in  a  deed  from  the  grantor, 
and  be  exercised  without  the  existence  of  any  separate 
mortgage  or  trust  deed.    Thus,  when  the  promissory  notes 

nolds,  33  111.  496;  Ryan  v.  Newcomb,  125  111.  91;  White  v.  Savory,  50 
Iowa,  515;  Alexander  v.  Central  R.  Co.,  3  Dill.  487;  Huston  u.  Seeley, 
27  Iowa,  183;  Crocker  v.  Robinson,  8  Iowa,  404;  Fanning  v.  Kerr,  7 
Iowa,  4r)0;  Brickell  v.  Batolu-lder,  62  Cal,  623;  Atwater  v.  Kinnian,  1 
Wis.  420;  America  etc.  :Mortgage  Co.  i'.  McCall,  96  Ala.  200;  Charleston 
V.  CauUieUl,  19  S.  C.  201;  First  Nat.  Bank  v.  Bell  Silver  Mining  Co.,  8 
Mont.  32 ;  Knox  v.  McCain,  13  Lea,  197 ;  Denver  Brick  etc.  Co.  v.  Mc- 
Allister, 6  Col.  261. 

'  Rice  V.  Brown,  77  111.  549;  Doolittle  v.  Lewis,  7  Johns.  Ch.  45;  11 
Am.  Dec.  389;  Holden  v.  Stickney,  2  McAr.  141;  Staats  v.  Bigelow,  2 
McAr.  367.     See  Wilkins  v.  Gordon,  11  Leigh,  547. 

*  Crenshaw  v.  Seigfried,  24  Gratt.  272. 

»  Brisbane  V.  Stoughton,  17  Oliio,  482.  A  mortgagee  or  trustee  can- 
not, unless  the  instrument  so  provides,  claim  compensation  for  his 
services  on  making  the  sale:  Allen  v.  Hobbins,  7  R.  I.  33.  See  Catlin 
«.  Glover,  4  Tex.  151;  Myer  v.  Hart,  40  Mich.  517;  29  Am.  Kep.  553; 
Neptune  Ins.  Co.  v.  Dorsey,  3  Md.  Ch.  334;  Lime  Rock  Bank  v.  I'lietta- 
place,  8  R.  1. 56. 

♦  Graeme  v.  Cullen,  23  Gratt.  266.  A  power  of  sale  includes  the  power 
to  convey :  Lang  v.  Stansel  (Ala.,  Apr.  23,  1895),  17  So.  Rep.  519. 
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of  the  grantee  are  taken  for  the  purchase  money,  the  deed 
may  provide  that  if  the  grantee  fail  to  pay  the  notes  at 
maturity,  the  sheriff  of  the  county  shall  sell  the  land* 
convey  the  title  to  the  purchaser  at  the  sale,  and  deliver 
the  proceeds  of  the  sale  to  the  grantor  or  the  holder  of 
the  notes.  Although  the  title  of  the  land  passes  by  the 
deed  to  the  grantee,  the  sheriff  has  in  such  case  the  power 
to  sell  and  convey.^  When  the  sheriff  of  the  county  or 
any  other  person  is  designated  in  the  deed  of  trust,  as  the 
substitute  of  the  trustee  in  case  of  his  death  or  absence, 
a  third  person  cannot,  by  an  ex  parte  proceeding  instituted 
by  the  holder  of  the  obligation,  be  appointed  trustee.^ 
When  the  intention  to  confer  a  power  of  sale  upon  the 
mortgagee  can  be  collected  from  the  whole  instrument, 
the  power  is  not  nullified  by  describing  the  person  having 
the  power  to  sell  as  the  party  of  the  first  part,  who,  as  the 
term  was  used  in  the  mortgage,  was  the  mortgagor.^  It  is 
customary  in  all  deeds  of  trust  to  name  the  place  where 
the  sale  is  to  be  made,  and  to  prescribe  the  kind  and 
length  of  notice  the  trustee  is  to  give  of  the  sale.  But  if 
the  duties  of  the  trustee  in  these  matters  are  not  defined 
in  the  deed,  he  may  exercise  his  discretion,  and  the  court 
will  uphold  a  sale  made  by  him,  when  he  honestly  uses 
his  best  judgment  in  these  matters.* 

'  Moore  v.  Lackey,  53  Miss.  85. 

*  Bacigalupo  v.  Lallement,  7  Mo.  App.  595. 
»  Gaines  v.  Allen,  58  Mo.  537. 

•  Ingle  V.  Culbertson,  43  Iowa,  265.  In  this  case  the  opinion  of  the 
court  was  delivered  by  Mr.  Chief  Justice  Seevers,  who  said:  "When  the 
trust  was  executed  the  grantor  resided  in  Iowa,  the  trustees  in  the  Dis- 
trict of  Columbia,  and  the  beneficiary  in  the  State  of  Virginia,  and  it  is 
insis^ted  tliat  the  grantor  had  the  riglit  to  presume  the  trustees,  under 
the  discretion  vested  in  them,  would  sell  the  property,  if  sucli  sale  be- 
came necessary  to  satisfy  the  trust,  in  the  county  where  situated,  and 
that  the  notice  of  sale  would  be  similar  to  those  required  in  judicial  sales 
of  real  estate.  It  must  be  presumed  the  trustees  were  mutually  selected 
by  the  parties,  and  were  satisfactory  to  them.  Hence,  there  were  re- 
posed in  the  trustees  large  discretionary  powers,  which  should  be  reason- 
ably executed.  It  was  competent,  and  is  perhaps  usual,  to  more  clearly 
define  and  limit  the  discretion  of  the  trustees,  and  in  the  exercise  of 
this  right  it  could  have  been  provided  that  the  sale  of  the  premises 
should  take  place  in  the  county  where  the  property  was  situate,  and  the 
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§  .'JDO.  Effect  of  tender  upon  sale. — With  respect  to 
tlio  elFect  tliat  a  tender  of  the  amount  due  has  upon  the 
mortgage  after  a  breach  of  tlie  condition,  and  before  a  sale 
has  been  effected  under  the  power,  the  rule  adopted  in 
Enofland.  and  in  some  of  tlie  States  of  the  Union,  is 
that  the  mortgagee  is  compelled  to  abandon  the  sale.' 
By  the  principles  of  the  common  law,  a  mortgage  is 
not  discharged  by  a  tender  after  the  breach  of  the 
condition.  To  be  of  advantage,  the  tender  must  be 
kept  good,  and  its  effect  is  simply  to  prevent  the  run- 
ning of  interest  in  the  future,  to  preserve  the  right  to 
redeem,  or  to  save  the  debtor  from  the  costs  of  a  suit  for 
redemption.^  In  some  of  the  States  the  rule  is,  that  the 
lien  of  the  mortgage  is  discharged  as  fully  as  if  payment 
were  made  by  a  tender  of  the  amount  due  u[)on  the  mort- 
gage after  the  time  agreed  upon  for  payment.  Of  course, 
the  personal  responsibility  of  the  debtor  is  not  affected, 
but  the  tender  has  the  effect  of  discharging  the  lien,  and 
it  is  not  essential  to  bring  the  money,  or  keep  the  tender 

kind  and  character  of  the  notice  to  be  given,  strictly  prescribed.  But 
that  the  presumption  can  be  indulged  as  claimed  by  counsel  is  at  least 
doubtful,  and  which  we  deem  it  unnecessary  to  determine It  is  un- 
doubtedly true  that,  as  a  general  rule,  where  a  power  directs  that  a  given 
tiling  must  be  done  in  a  particular  and  specified  manner,  and  there  has 
been  a  total  failure  to  comply,  tlie  execution  of  the  power  in  such  man- 
ner is  void.  Wliere  a  discretion  is  vested,  as  in  this  case,  in  trustees, 
as  to  the  mode  and  manner  the  power  shall  be  executed,  and  there  is  no 
testimony  showing  or  tending  to  show  actual  fraud,  but  an  honest  though 
mistaken  exercise  of  judgment  in  the  determination  of  tlie  discretion- 
ary power  vested  in  them,  we  are  of  opinion,  and  so  hold,  that  the  sale 
is  not  absoUitely  void,  but  voidable  only  at  the  election  of  the  parties 
interested."  As  to  sufficiency  of  language  to  confer  a  power  of  sale,  see 
Hynian  v.  Devereux,  63  N.  O.  624. 

1  Jenkins  v.  Jones,  2  Giff.  99;  s.  c.  6  Jur.,  N.  S.,  391 ;  Cameron  v.  Ir- 
win, 5  Hill,  272;  Burnet  v.  Denniston,  5  Johns.  Ch.  35;  Whitworth  v. 

Rhodes,  20  Law  J.,  N.  S.,  104. 

^  Currier  v.  Gale,  9  Allen,  522 ;  Shields  r.  Lozear,  34  N.  J.  L.  496 ;  3  Am. 

Rep.  256;  Maynard  v.  Hunt,  5  Pick.  240;  Crain  v.  McGoon,  86  111.  431; 

29  Am.  Rep.  37;  Phelps  v.  S.ige,  2  Day,  IM;  Storey  v.  Krewson,  55  Ind. 

397;  23  Am.  Rep.  668;  Greer  v.  Turner,  36  Ark.  17;  Schearff  v.  Dodge, 

33  Ark.  340;  Rowell  v.  ^Mitchell,  68  Me.  21;  Alexander  r.  Caldwell,  61 

Ala.  543;  Holman  v.  Bailey,  3  Met.  55;  Erskine  v.  Towusend,  2  Mass. 

493;  3  Am.  Dec.  71. 
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good,^  But  when  a  mortgagor  comes  into  a  court  of 
equity  asking  relief,  he  must  do  equity  by  paying  the 
mortgage  debt,  but  may  avail  himself  of  the  tender  for 
discharging  the  interest.^  To  obtain  the  benefit  of  this 
rule,  that  a  mortgage  is  discharged  by  a  tender,  the  proof 
as  to  the  making  and  refusal  of  the  tender  must  be  clear, 
and  the  full  amount  must  be  unconditionally  tendered.^ 


1  This  is  the  rule  in  New  York :  Kortright  v,  Cady,  21  N.  Y.  .S43 ;  78 
Am.  Dec.  145;  Hartley  v.  Tatham,  1  Keyes,  222;  Jackson  v.  Crafts,  18 
Johns.  110;  Houbie  v.  Volkeuing,  49  ilow.  Pr.  169 ;  Edwards  v.  Farmers' 
etc.  Co.,  21  Wend.  467;  8.  c.  26  Wend.  541.  In  Missouri:  Thornton  v. 
Nat.  Exclianaie  Bank,  71  Mo.  221.  In  Michigan:  Fenruson  ^;.  Popp,  42 
Mich.  115;  Van  Husen  t;.  Kanouse,  13  Mich.  303;  Potts  v.  Phiisted,  30 
Mich.  149;  Caruthers  v.  Humphrey,  12  Mich.  270;  Moynahan  v.  Moore, 
9  Mich.  9 ;  77  Am.  Dec.  468.  See,  also,  Olmstead  v.  Tarsney,  69  Mo.  396 ; 
Cuppies  V.  Galligan,  6  Mo.  App.  62;  Swett  v.  Horn,  1  N.  H.  332;  Bailey 
V.  Mt-tcalf,  6  N.  H.  156;  Robinson  v.  Leavitt,  7  N.  H.  73;  Harris  v.  Jex, 
66  Barb.  232;  s.  c.  55  N.  Y.  421  ;  14  Am.  Pep.  285;  Frost  v.  Yonkera 
Savings  Bank,  70  N.  Y.  553;  26  Am.  Eep.  627;  Graham  v.  Linden,  50 
N.  Y.  547. 

*  Cowles  V.  ]\Tarble,  37  Mich.  158. 

»  Parks  V.  Allen,  42  Mich.  482;  Tuthill  v.  Morris,  81  N.  Y.  94;  Can- 
field  V.  Conkling,  41  Mich.  371.  In  Tuthill  v.  Morris,  supra,  the  court, 
per  Rapallo,  J.,  said :  "In  view  of  the  serious  consequences  resulting 
from  the  refusal  of  such  a  tender,  the  proof  should  be  very  clear  that  it 
was  fairly  made,  and  deliberately  and  intentionally  reiused  by  the  mort- 
gagee, or  some  one  duly  authorized  by  him,  and  that  sufficient  oppor- 
tunity was  afforded  to  ascertain  the  amount  due.  At  all  events,  it  should 
appear  that  a  sum  was  absolutely  and  unconditionally  tendered,  suf- 
ficient to  cover  the  whole  amount  due.  The  burden  of  that  proof  is  on 
the  party  alleging  the  tender.  But  even  if  a  sufficient  tender  had  been 
made  out,  this  action  could  not,  in  our  judgment,  be  maintained.  Al- 
though the  authorities  cited  sustain  the  proposition  that  when  a  tender 
has  been  made  of  the  full  amount  due,  it  will  discharge  the  lien,  and  be 
a  good  defense  against  its  enforcement,  without  the  tender  being  kept 
good,  yet  we  are  clearly  of  opinion  that  it  should  be  kept  good  in  order 
to  entitle  the  mortgagor  to  the  affirmative  relief  which  he  st-eks  in  this 
action,  and  which  the  judgment  awards  him,  viz.,  the  extinguishment 
of  the  mortgage.  A  party  coming  into  equity  for  affirmative  relief  must 
himself  do  equity,  and  this  would  require  that  he  pay  the  del)t  secured 
by  the  mortgage,  and  the  costs  and  interest,  at  least  up  to  the  time  of 
the  tender.  There  can  be  no  pretense  of  any  equity  in  depriving  the 
creditor  of  his  security  for  his  entire  debt,  by  way  of  penalty,  for  having 
declined  to  receive  payment  when  offered.  The  moot  that  could  be 
equilaV)ly  claimed  wcjuld  be  to  relieve  the  debtor  from  the  payment  of 
interests  and  costs  subsequently  accruing,  and  to  entitle  liim  to  this 
relief,  he  should  have  kept  his  tender  good  from  the  time  it  was  made. 
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If  a  deed  of  trust  provides  that  the  whole  amount  of  tlie 
principal  and  interest  shall  become  due  upon  any  default, 
and  that  the  trustee  shall  thereupon  have  autliority  to 
sell,  if  the  debtor  makes  a  tender  of  the  amount  due  with 
costs  before  tlie  sale,  he  is  entitled  in  equity  to  have  the 
proceedings  for  a  sale  stayed;  and  a  sale  made  by  the 
trustee  may  be  set  aside.* 

§  391.  In  Massachusetts.  —  In  Massachusetts,  how- 
ever, the  trustee's  right  to  sell  under  the  power  is  not 
taken  away  by  a  tender  of  the  amount  due,  after  a  breach 
of  the  condition  and  before  the  sale.  The  courts  of  that 
State  take  the  view  that  the  right  to  sell  being  a  power 
coupled  with  an  interest,  attaches  at  once  and  cannot  be 
revoked,  and  a  tender  is  allowed  to  have  merely  the  effect 
of  a  foundation  for  a  suit  in  equity  to  redeem.  By  giving 
the  purchaser  notice  before  or  at  the  sale  of  the  prior 
tender,  the  mortgagor  may  retain  against  him  his  right 
to  redeem;  but  a  sale  under  the  power  transfers  the  legal 
title  and  possession,  which  the  mortgagor  must  again  ob- 
tain by  a  decree  of  a  court  of  equity  before  he  can  obtain 
or  defend  a  writ  of  entry  against  persons  claiming  under 
the  mortgage.  The  fact  that  the  purchaser  had  notice 
before  the  sale  of  the  tender  does  not  affect  his  title.- 

§  392.  Sale  by  joint  trustees. — AVhere  two  or  more 
persons  have  power  under  a  mortgage  or  trust  deed  to  sell, 
the  power  should  be  exercised  by  all.^  Trustees  may  act 
separately  if  the  instrument  so  provides,  but  if  they  elect 

If  any  further  advantage  is  gained  by  a  tender  of  the  amount  of  the 
mortgage  debt,  it  must  rest  on  strict  legal,  rather  than  on  equitable, 
principles.  Tiie  circumstance  that  a  security  has  b^'come  or  is  invalid  in 
law,  and  could  not  be  enforced,  even  in  equity,  does  not  entitle  a  party 
to  come  into  a  court  of  equity,  and  have  it  decreed  to  be  surrendered  or 
extinguished,  without  paying  the  amount  equitably  due  thereon." 

1  Whelan  v.  Reilly,  61  Mo.  565;  Flower  v.  Elwood,  66  111.  438. 

'  Cranston  v.  Crane,  97  Mass.  459;  93  Am.  Dec.  106.  See  Montague 
V.  Dawes,  12  Allen,  397. 

»  Black  V.  Smith,  4  McAr.  338;  Towell  v.  Tuttle,  3  Comst.  396;  Wilson 
V.  Troup,  2  Coweu,  195;  14  Am.  Dec.  45S.  And  see  Kobiusou  v.  Childs, 
74  Ala.  254. 
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to  act  jointly,  as  by  joining  in  the  notice  of  sale,  one  can- 
not act  alone.^     "It  is  a  general  rule  that  trustees  have 
equal  power,  interest,  and  authority  with  respect  to  the 
trust  estate.     They  cannot,  therefore,  act  separately;  but 
they  must  all  join  in  any  sale,  lease,  or  other  disposition 
of  the  trust  property,  and  also  in  receipt  of  money  paya- 
ble to  them  in  respect  of  their  office.     It  is  true  that  the 
deed  gave  the  trustees  authority  to  act  separately  or  jointly 
in   making  the   sale.     But  it   seems  they  elected   to   act 
jointly,  and  accordingly  gave  notice  of  the  sale  in  their 
joint   names;  and  having  so  made  their  election,  it  was 
not    competent    for  one  of  them  afterward  to  deny  the 
authority  of  his  cotrustee  and  act  alone. "^     "Where  two 
or  more  persons  are  authorized  to  execute  a  trust  or  power 
joiiitly,  of  course  they  are  not  authorized   to  execute  it 
severally,  unless  such    authority   be    also    given    by   the 
instrument  creating  the  trust  or  power.     That  instrument 
being  the  only  source  of  the  authority,  of  course  there  can 
be  no  authority  which  does  not  flow  from  that  source.     A 
trust  or  power  given  to  two  or  more  is  joint  only,  unless 
words  be  added  making  it  several  also.     But  while  one  or 
two  or  more  joint  trustees  cannot  execute  the  trust  sever- 
ally, it  is  perfectly  competent  for  the  author  of  the  trust 
to  empower  the  trustees  to  act  severally,  as  well  as  jointly; 
and  in  that  case,  the  act  of  one  of  the  trustees,  in  pursu- 
ance of  the  trust,  is  just  as  valid  as  if  he  only  had  been 
appointed  to  execute  it."^     Though  the  deed  doe's  not  so 
expressly  provide,  yet  where   there  are   several   trustees 
under  a  deed  of  trust,  the  survivors,  upon  the  death  of 
one  or  more  of  them,  may  execute  the  trust,* 

1  White  V.  Watkins,  23  Mo.  423. 

»  Wliite  V.  Watkins,  23  Mo.  430.  per  Scott,  J. 

»  Graeme  v.  Ciillen,  23  Gratt.  266,  276.  And  see  Taylor  v.  Dickinson, 
15  Iowa,  483;  Townsend  v.  Wilson,  3  Madd.  261 ;  Franklin  v.  Osgood,  14 
Johns.  527;  Hind  v.  Poole,  1  Kay  &  J.  383;  41  Jur.,  N.  S.,  371. 

*  Hannah  v.  Carrington,  18  Ark.  85;  Franklin  v.  Os<rood,  14  Johns. 
527.  And  see  Go!?s  v.  Singleton,  6  Gill,  487 ;  Greenleaf  v.  Queen,  1  Peters, 
138;  Gibbs  v.  Marsh,  2  Met.  243;  Goss  v.  Singleton,  2  Head,  267;  Maud- 
lin t).  Armistead,  14  Ala.  702.  If  there  is  a  provision  that  the  mortgagee 
may  retain  all  expenses  and  costs  of  sale,  he  is  entitled  to  a  rei.sonable 
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§  393.  Sale  under  unrecordod  niortjfasc — A  mort- 
gagor cannot  object  to  the  validity  or  rcgulai-ity  of  sale  on 
the  ground  that  the  power  of  sale  has  not  been  recorded, 
"The  power  to  the  mortgagee  to  sell  contained  in  the 
mortgage,  must  be  recorded  before  the  deed  to  the  j)ur- 
chaser  under  the  power  be  executed;  but  that  is  for  the 
benefit  of  the  purchaser  only,  to  perpetuate  the  evidence 
of  the  authority  by  which  the  sale  was  made;  and  the 
mortgagor  cannot  impeach  the  sale,  if  the  power  is  not 
recorded."'  The  assignee  of  a  mortgage  containing  a 
power  of  sale  has  power  to  sell,  and  the  fact  that  he  omits 
to  record  the  assignment  will  not  prevent  him  from  selling, 
or  invalidate  the  sale  wheu  nobody  is  milled  by  such 
omission.* 

§  394.  Statutory  regwlations. — But  it  is  now  provided 
in  some  of  the  States,  that  before  a  valid  sale  can  be  made 
under  a  power  of  sale  in  a  mortgage,  the  latter  must  be 
recorded.     In  New  York,  where  the  premises  embraced 

sum  for  legal  advice,  and  for  his  own  time  and  attention:  Varnum  v. 
Meserve,  8  Allen,  158.     See  Mar^fh  v.  Morton,  75  111.  621. 

'  Wilson  V.Troup,  2  Cowen,  195,  235;  14  Am.  Dec.  458,  per  Suther- 
land, J.  See,  also,  Jackson  v.  Golden,  4  Cowen.  266;  Bergen  v.  Bennett, 
1  Caines  Gas.  in  Er.  1,  17,  18;  2  Am,  Dec.  281 ;  Berry  v.  Mut.  Ins.  Co.,  2 
Johns.  Ch.  611 ;  Jackj^on  v.  Dubois,  4  Jolins.  216. 

*  In  Montague  v.  D;iwes,  12  Allen,  397,  Colt,  J.,  said :  "  It  seems  that 
the  assignment  from  Rue  to  Dawes  was  not  recorded  until  after  the  sale, 
but  we  can  see  no  good  reason  why  this  fact  alone,  unaccompanied  with 
the  Suggestion  that  it  was  not  reionKd  irom  improper  motives,  or  that, 
in  some  way,  the  circunistanees  actually  affected  tlie  sale  by  nM?leading 
purchasers  or  others*  ise,  should  operate  to  defeat  a  title  acquired  under 
it,  and  in  favor  of  this  plaintiff,  wiio  it  seems  had  actual  notice  of  the  un- 
recorded assignment,  and  as  appears  by  the  answer  and  recorded  procfa 
of  the  sale,  personal  notice,  in  addition  to  the  public  notice  by  a<iverti8e- 
ment  of  the  time  and  place  of  sale.  Indeed,  if  the  necessities  of  the  case 
required,  it  might  be  well  contended  that  under  the  circum.-^tances,  it 
was  the  manifest  duty  of  the  i)laintiff,  if  he  intended  to  rely  on  hi.-^  ri-iit 
to  redeem  the  premises  i'gainsta  purcliaserat  the  sale,  to  attend  the  t^ale 
anil  <;ive  notice  of  his  purpose,  and  that  in  eipiity  he  will  not  now  he  en- 
titled to  relief,  having  neglected  with  reasonable  diligence  to  assert  Ida 
equitable  title,  and  waited  until  the  owner  may  have  add' d  l:ir.:ely  to 
the  estate,  or  it  has  iucreassed  in  value  by  a  general  rise,  before  bringing 
his  bid." 
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in  the  mortgage  consist  of  distinct  farms  or  tracts  of  land 
situated  in  different  counties,  the  mortgage  must  be  re- 
corded in  the  clerk's  office  of  each  of  the  counties.  If 
the  mortgage  is  not  so  recorded,  a  sale  of  the  i)remises  in 
the  county  in  which  it  is  unrecorded  will  not  be  valid. ^ 

§  305.  Power  of  sale  passing  Ijy  assignment  of  mort- 
g-ag'e. — Where  no  words  of  restriction  are  used,  a  power 
of  sale  passes  to  the  assignee  by  a  legal  assignment  of  the 
mortgage.^  An  assignment,  to  be  effectual  as  a  transfer 
of  the  power  of  sale,  must  comply  with  the  provisions  of 
the  statute  when  the  matter  has  been  regulated  by  statute, 
or  be  made  in  such  a  mode  as  would  be  considered  opera- 
tive at  common  law.  A  mortgagee  does  not  divest  him- 
self of  a  power  of  sale  by  an  assignment  consisting  of  an 
informal  indorsement  without  any  transfer  of  the  note. 
The  power  of  sale  does  not  thereby  pass  to  the  assignee.' 
A  sale  is  void  where  the  advertisement  has  been  com- 
menced by  the  mortgagee,  and  he,  before  the  sale,  assigns 
the  mortgage  to  another,  and  the  assignee  continues  the 
advertisement  in  the  name  of  the  mortgagee,  instead  of 
commencing  again.*  In  regard  to  deeds  of  trust,  the  rule 
is  that  the  trust  cannot  be  delegated  except  in  compliance 
with  the  terms  of  the  trust  deed.  "A  power  is  conferred 
upon  the  trustee,  upon  the  happening  of  the  contingency 
named,  to  sell  the  property;  and  to  effectuate  the  object 
in  view,  he  is  clothed  with  the  legal  estate  in  the  prem- 
ises, for  the  purpose  of  passing  it  to  the  purchaser.     The 

>  Wells  V.  Wells,  47  Barb.  416. 

2  Bush  V.  Sherman,  80  111.  160;  Pease  v.  Pilot  Knob  Iron  Co.,  49  Mo. 
124 ;  Harnickell  v.  Orndorff,  35  Md.  341 ;  Cohoes  Co.  v.  Goss,  13  Barb. 
137;  McGuire  v.  Van  Pelt,  55  Ala.  344;  Slee  v.  Manhattan  Co.,  1  Paige, 
48;  Pickett  v.  Jones,  63  Mo.  195;  Brown  v.  Delaney,  22  Minn.  349.  And 
see  Titley  t).  W^olstenholme,  7  Beav.  425;  Bradford  v.  Belfield,  2  Sim. 
264;  Wilson  v.  Bennett,  5  De  Gex  &  S.  475;  Cooke  v.  Crawford,  13  Sim. 
91;'Town8end  v.  Wilson,  1  Barn.  &  Aid.  608;  MacDonald  v.  Walker,  14 
Beav.  556.  And  see  Heath  v.  Hall,  60  III.  344;  Dill  v.  Satterfield,  34 
Md.  52;  Vansant  v.  Allmon,  23  111.  30;  Pardee  v.  Lindley,  31  111.  174;  83 
Am.  Dec.  219;  Sargent  v.  Howe,  21  111.  148;  Strother  v.  Law,  54  111.  413. 

»  Hamilton  v.  Lubukee,  51  111.  415;  99  Am.  Dec.  562. 

*  iSiles  V.  Ransford,  1  Mich.  338;  51  Am.  Dec.  95. 
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substantial  part  of  the  deed  is  the  equitable  interest  in 
the  property  which  is  acquired  by  the  cestui  que  trust, 
whilst  the  trustee  is  the  mere  instrument  selected  by  the 
grantor  to  make  the  sale  and  transfer.  Being,  therefore, 
a  mere  instrument  to  execute  the  purpose  of  tlie  grantor, 
he  cannot  delegate  his  power  to  another  without  express 
authority  conferred  by  the  deed  itself.'"  Accordingly,  it 
is  lield  that  where  two  persons,  or  the  survivor  of  them, 
and  the  heirs  and  assigns  of  the  survivor,  are  clothed  with 
a  trust,  it  cannot  be  executed  by  a  third  person  to  whom 
the  survivor  had  conveyed  the  property.  The  court  held 
that  the  term  "  assigns"  could  not  witli  certainty  be  de- 
clared to  include  a  person  who  might  be  made  such  by 
the  trustee  during  the  latter's  life,^ 

§  396.  Sale  by  administrator  of  mortgragree. — Where 
a  power  of  sale  is  conferred  upon  the  mortgagee,  his  legal 
representatives  or  attorney,  the  right  to  collect  the  debt 
upon  the  death  of  the  mortgagee  passes  to  his  adminis- 
trator, and  he,  as  the  legal  representative  of  the  mortgagee, 
may  sell  and  convey  under  the  power.^  Two  persons  were 
partners,  and  one  of  them  having  died,  the  survivor  was 
appointed  his  administrator.  For  the  purpose  of  secur- 
ing a  debt  to  the  firm,  a  debtor  executed  a  mortgage,  stat- 
ing the  consideration  to  have  been  paid  by  the  survivor 
and  the  estate  of  the  deceased  partner,  and  a  power  of 
sale  was  conferred  upon  the  mortgagees.  It  was  held  that 
the  whole  legal  title  was  vested  in  the  surviving  {)artner, 
one-half  to  his  own  use,  and  the  other  half  as  adminis- 
trator, and  that  a  deed  made  by  him  under  the  power  was 
not  invalidated  by  an  omission  to  describe  himself  as  ad- 

^  Whittelsey  v.  Hughes,  39  Mo.  13,  20,  per  Flagg,  J.  And  see  Mason 
V.  Ainsworth,  58  111.  103;  Cushman  v.  Stone,  69  111.  516;  Flower  c.  Ell- 
wood,  66  111.  438;  Wilson  v.  Spring,  64  111.  14. 

*  Whittelsey  v.  Hughes,  39  Mo.  13.  And  see  McKnight  c.  Wimer,  38 
Mo.  132;  Pickett  v.  Jones,  63  Mo.  195. 

'  Merrin  v.  Lewis,  itO  111.  505;  Lewis  v.  Wells,  50  Ala.  198:  Johnson 
V.  Turner,  7  Ohio,  568;  Berry  v.  Skinner,  30M.1.5G7;  Deuiart-st  r.  Wyn- 
koop,  3  Johns.  Ch.  129;  8  Am.   Dec.  467;  Collins  v.  Hopkins,  7   Iowa, 
463 ;  Averill  v.  Taylor,  5  How.  I'r.  476. 
Dkkds,  Vou  l.  —  ii 
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ministrator.'  The  general  rule  is  tliat  courts  of  one  State 
do  not  recognize  administrators  or  executors  appointed  in 
otlier  States.  But  where  a  power  of  sale  thus  devolves 
upon  an  executor  or  administrator,  he  may  execute  it  out 
of  liis  State,  as  tlie  exercise  of  tlie  i)o\ver  is  not  a  matter 
of  jurisdiction,  but  of  private  contract  between  the  parties.^ 

§  397.  Conveyance  of  part  of  the  premises. — A  mort- 
gagee does  not  lose  his  right  to  sell  under  the  power  by  a 
conveyance  of  a  part  of  the  premises.*  And  a  prior  mort- 
gagee lias  aright  to  sell  under  his  power,  notwitlistanding 
that  a  subsequent  encumbrancer  has  filed  a  bill  to  redeem, 
and  the  bill  is  still  pending.^  The  right  to  sell  is  not  lost 
by  the  mortgagee's  entry  for  foreclosure,  and  the  taking 
of  rents  and  profits,  not  sufficient  to  discharge  the  in- 
debtedness.^ A  sale  may  be  made  under  a  power  in  a 
trust  deed,  although  the  debt  secured  is  barred  by  the 
statute  of  limitations." 

§  398.      Compliance  with  the  conditions  of  the  power. 

There  must  be  a  strict  compliance  wiih  the  essential 
terms  of  the  power.'  "The  statutory  modes  of  transfer- 
ring the  title  from  a  party  to  his  real  estate,  and  vesting 
it  in  another  by  way  of  tax  sales,  mortgage  sales,  and  other 
remedies,  are  so  numerous,  and  so  facile  of  execution, 
that  it  is  the  duty  of  courts  to  require  a  strict  compliance 
with  the  law  in  each  case  in  every  essential  requirement."* 
Tlie  sale  may  be  private  when  the  power  does  not  provide 

»  Look  V.  Kenney,  128  Mass.  284.  See  Jacobs  v.  McOlintock,  53  Tex. 
72. 

»  Doolittle  V.  Lewis,  7  Johns.  Ch.  45;  11  Am.  Dec.  389. 
»  Wilson  V.  Troup,  2  Cowen,  195;  14  Am.  Dec.  458. 

*  Adams  v.  Scott,  7  Week.  Rep.  213.  See  Rhodes  v.  Buckland,  16  Beav. 
212;  Benjamin  v.  Loughborough,  31  Ark.  2l0. 

*  Montague  v.  Dawes,  12  Allen,  397. 

*  Mott  V.  Maris  (Tex.  Civ.  App.,  Oct.  11,  1894),  29  S.  W.  Rep.  825. 

■f  Low  V.  Furdy,  2  Lans.  422;  Ormsby  v.  Tarascon,  3  Litt.  404;  King 
V.  Duntz,  11  Barb.  191  ;  St.  John  v.  Bumpstead,  17  Barb.  100. 

8  Dana  v.  Farrington,  4  Minn.  433,  4:^7,  per  Flandrau,  J.;  Gibson  v. 
Jones,  5  Leigh,  370;  Van  Slyke  v.  Shelden,  9  Barb.  276;  Cole  v.  Mcffit, 
^OBarb.  18. 


L 


515  DEEDS    UNDER    POWERS    OE    SALK.  §  3'J9 

tliat  it  shall  be  public.^  In  some  cases,  from  the  languaj^o 
of  the  power,  a  prior  entry  may  be  necessary  to  enable 
the  mortgagee  to  sell,  or  at  least  there  must  be  a  demand 
for  possession  and  a  refusal.^  Where  there  are  two  mort- 
gages with  powers  of  sale  upon  the  same  piece  of  land, 
both  mortgagees  may  unite  in  the  sale.^  A  power  of  sale 
may  by  a  subsequent  instrument  be  modified,  and  the 
time  of  its  exercise  postponed,  but  it  is  not  thereby  neces- 
sarily revoked,  and  a  sale  may  be  had  under  the  original 
power.* 

§  309.  What  notice  must  be  given. — Where  the  stat- 
ute or  the  terms  of  the  power  do  not  provide  that  notice 
shall  be  given,  none  is  necessary.^  The  rule  as  to  the 
giving  of  personal  notice  is,  that,  when  the  power  of  sale 

1  Martin  v.  Paxson,  66  Mo.  260,  266;  Mowry  v.  Sanborn,  63  N.  Y.  153, 
160. 

*  Roarty  v.  IMitchell,  7  Gray,  243.  See  Montague  v.  Dawes,  12  Allen, 
397;  Cranston  v.  Crane,  97  Mass.  459;  93  Am.  Dec.  106. 

*  M'Carogher  v.  Wliieldon,  34  Beav.  107.  And  where  an  undivided 
bait"  of  a  piece  of  land  is  conveyed  by  the  same  person  by  two  trust  deeds, 
to  one  trustee  for  the  benetit  of  the  same  creditor,  the  trustee  should  sell 
under  both  deeds :  Coffman  v.  Scoville,  86  111.  300.  See  Tyler  v.  Massa- 
chusetts Mut.  Life  Ins.  Co.,  108  III.  58.  Where  a  tru.stee  fails  to  apply 
to  a  court  of  equity  to  remove  impediments  to  the  proper  execution  of 
the  f  rust,  any  party  injured  by  his  default  may  apply :  Hartman  v.  Evans, 
30  VV.  Va.  669. 

*  Boyd  V.  Petrie,  Law  R.  7  Ch.  385.  The  mortgagor  must  generally 
bear  the  expenses  wlu-n  the  sale  is  abortive:  Sutton  v.  Rawlings,  18  Law 
J.  ^N.  S.)  Ex.  249;  Neptune  Ins.  Co.  v.  Dorsey,  3  Md.  Ch.  334.  If  the 
foreclosure  is  defective,  and  the  mortgagee  for  any  purpose  of  his  own 
thinks  it  necessary  to  proceed  to  a  new  foreclosure  for  the  correction  of 
some  error  in  his  proceedings,  he  has  no  legal  or  equitable  right  to  make 
bis  mortgagor  bear  the  expense:  Clark  y.  Stilson,  36  Mich.  482.  See 
Collar  V.  Harrison,  30  Mich.  66.  The  right  to  the  surplus  after  tiie  sale 
passes  to  the  grantee  under  a  deed  of  the  equity  of  redemption :  Butirick 
V.  Wentworth,  6  Allen,  79;  Keid  v.  Muliins,  43  Mo.  306;  Cook  v.  liasley, 
123  Mass.  396;  Ballinger  r.  Bourland,  87  III.  513;  29  Am.  Rep.  (59;  Fos- 
ter V.  Potter,  37  Mo.  ■>2o.  As  to  the  person  entitled  to  the  sur|)his  on 
the  death  of  the  mortgagor,  see  Chaffee  v.  Franklin,  11  R.  I.  578;  Dun- 
ning V.  Ocean  Nat.  Bank,  61  N.  Y.  497;  19  Am.  Rep.  293;  Sweezy  v. 
Thayer,  1  Duer,  286;  Shaw  v.  Hoadley,  8  Blackf.  '65;  Varnam  v.  Me- 
Berve,  8  Allen,  158;  Allen  v.  Allen,  12  R.  I.  301;  Wright  v.  Rose,  2  Sim. 
&  St.  323. 

"  Davey  v.  Durant,  1  De  Gex  ct  J.  535. 
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provides  for  a  published  notice,  this  is  all  that  is  re- 
quired, unless  an  express  agreement  for  personal  notice 
is  inserted.  As  said  by  Mr.  Justice  Sheldon:  "The  maker 
of  the  deed  of  trust  knew  that  such  a  contingency  was 
liable  to  occur  at  any  time  during  a  default  of  payment; 
and  if  he  had  wished  personal  notice  of  it  to  himself  to 
be  a  condition  precedent  to  the  exercise  of  the  power  of 
sale,  he  should  have  so  provided  by  his  deed.  To  add  to 
the  power  by  implication,  such  a  condition  might  wrong- 
fully disappoint  the  expectation  of  the  creditor.  The 
creditor  as  well  as  the  debtor  had  an  interest  in  the  exe- 
cution of  the  power  of  sale.  The  terms  and  conditions 
upon  which  it  should  be  exercised  were  arranged  by  their 
mutual  agreement.  According  to  the  contract  made  by 
the  parties,  the  creditor  was  not  to  be  subjected  to  a  longer 
delay  than  forty  days  before  he  could  realize  from  the 
security  any  arrear  of  payment.  To  require  a  personal 
notice  to  the  debtor,  who,  at  the  time,  might  be  in  dis- 
tant or  unknown  parts,  might  create  a  very  inconvenient 
delay  in  the  collection  of  a  claim  evidently  intended  by 
the  parties  to  be  speedy;  and  the  creditor  might  well  have 
refused  to  accept  a  security  trammeled  with  such  a  con- 
dition." ^  The  fact  that  a  person  upon  whom  notice  is 
served,  when  notice  is  required  by  the  terms  of  the 
power,  is  insane,  or  under  some  disability,  does  not  affect 
the  sale,  if  the  notice  is  given  in  the  manner  prescribed 
by  the  povver.^ 

1  Princeton  Loan  &  Trust  Co.  v.  Munson,  60  111.  371,  375;  Hurt  v. 
Kelly,  43  Mo.  238;  Dyer  v.  Shurtleff,  112  Mass.  165;  17  Am.  Rep.  77. 
But  see  Capehart  v.  Biggs,  77  N.  C.  261;  Root  v.  Wheeler,  12  Abb.  Pr. 
294.  See  Cleaver  v.  Green,  107  111.  67;  Woonsocket  Savings  Inst.  v. 
American  Worsted  Co.,  13  R.  1.  255. 

*  Tracy  v.  Lawrence,  2  Drew.  403.  As  to  voluntary  promises  on  the 
part  of  the  mortgagee  not  to  sell  without  first  giving  notice  to  the  mort- 
gagor or  the  holder  of  the  equity  of  redemption,  see  Hall  v.  Cushman,  14 
N.  H.  171;  Rutherford  v.  Williams,  42  Mo.  18;  Randall  v.  Hazelton,  12 
Allen,  412;  Drinan  v.  Nichols,  115  Mass.  353;  Clarkson  v.  Creely,  40 
Mo.  114.  When  other  persons  than  the  mortgagor  are  entitled  to  notice, 
he  cannot  waive  notice  for  them:  Forster  v.  Hoggart,  15  Q.  B.  155. 
As  to  the  presumption  after  the  sale  that  the  notice  was  sufficient,  see 
Burke  v.  Adair,  23  W.  Va.  139;  Dryden  v.  Stephens,  19  W.  Va.  1.    When 
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§  309  a.  Personal  notice  to  grantor  or  subsequent 
encumbrancers. — It  is  not  necessary  to  notify  a  subsequent 
mortiiiiiree  of  an  intention  to  sell.  "  In  the  absence  of 
fraud,"  said  Mr.  Justice  Burgess,  "or  some  undue  advan- 
tage being  taken,  the  law  imposes  no  duty  ui)on  a  person 
holding  a  prior  mortgage  or  deed  of  trust  to  notify  one 
holding  a  similar,  subsequent,  or  junior  lien  or  encum- 
brance upon  the  same  propciiy  of  his  intention  to  sell 
the  property  under  his  murtgage  or  deed  of  trust.  All 
that  is  required  of  him  is  to  advertise  and  sell  the  prop- 
erty according  to  the  terms  of  the  instrument,  and  that 
the  sale  be  conducted  in  good  faith.  It  will  not  do  that 
suspicious  circumstances  may  be  connected  with  the  sale, 
but  proof  of  its  unfairness,  and  that  it  was  fraudulent,  must 
be  produced."^  The  trustee  is  not  required  to  endeavor 
to  procure  bidders  for  the  property  to  be  sold,  nor  to  give 
the  grantor  in  the  trust  deed  personal  notice  of  the  sale.* 

§  400.     Publication  of  notice  in  newspaper.  —  If  the 

instrument  conferring  the  power  does  not  name  the  news- 
paper in  which  the  notice  of  sale  is  to  be  published,  the 
selection  of  the  newspaper  for  this  purpose  is  left  to  the 
discretion  of  tlie  trustee  or  mortgagee,  with  the  general 
condition  that  he  observe  good  faith.'  And  he  may,  in 
the  proper  exercise  of  this  discretion,  publish  the  notice 
in  a  newspaper  which  is  printed  beyond  the  limits  of  the 
State  in  which  the  land  lies,  if  the  deed  does  not  desig- 
nate the  place  where  publication  is  to  be  made,  but 
allows  it  to  rest  in   his  discretion.*     The  notice  must  not 

equity  takes  charge  of  the  sale,  it  may  prescribe  a  loncrer  i>eriod  of 
notice  than  is  required  by  the  deed  of  trust:  Morris  v.  Virginia  State 
Ins.  Co.,  90  Va.  370. 

1  Hardwicke  v.  Hamilton,  121  Mo.  465. 

»  Harlin  v.  ^■ation,  126  Mo.  97. 

*  Ingle  V.  Culbertson,  43  Iowa,  265;  Thompson  v.  Heywood,  129 
Mass.  401.  Where  a  trustee  was  authorized  to  advertise  and  sell,  but 
instead  of  advertising  executed  a  deed  to  tlie  beneficiary  on  considera- 
tion of  a  sum  credited  on  the  debt,  the  deed  was  held  to  pans  no  title: 
Heermans  v.  Montague  (Va.  March  13,  18U0),  20  6.  E.  Kep.  S;j9. 

*  Ingle  V.  Jones,  43  Iowa,  286. 
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be  published  before  the  occurrence  of  the  default.  If  it 
is  published  before,  the  notice  is  void,  and  a  sale  under 
it  cannot  be  sustained.  A  newspaper  may  be  dated  on 
Saturday,  although  it  is  delivered  to  carriers  or  mailed 
to  subscribers  on  the  day  before,  Friday.  In  this  case 
the  publication  is  made  on  Friday,  and  not  on  Saturday, 
because  the  publication  is  complete  when  the  papers  have 
left  the  control  of  the  proprietor.  When  by  tlic  terms  of 
the  trust  deed  or  mortgage,  Friday  is  the  last  day  for  pay- 
ment, the  debtor  is  entitled  to  the  whole  of  the  business 
hours  of  that  day  in  which  to  discharge  the  debt.  A 
valid  notice  cannot  be  given  before  the  default  occurs, 
and  if  publication  were  made  on  Friday,  the  notice  would 
be  premature;  nor  would  the  case  be  altered  by  the  fact 
that  a  small  edition  of  the  paper  was  not  issued  till 
Saturday,  nor  by  the  fact  that  the  sale  had  subsequently 
been  postponed  for  a  week.'  Where  the  deed  of  trust 
requires  that  the  notice  shall  be  published  in  two  differ- 
ent places,  the  requirement  must  be  fully  com[)lied  with 
to  make  the  sale  operative,  and  the  purchaser  must  take 
notice  from  the  record  of  the  requirements  of  the  deed.* 

§  401.  Extent  of  circulation. — It  is  not  essential  to 
sustain  a  sale  to  show  the  extent  of  the  circulation  of  the 
paper  which  contained  the  notice  of  sale.^  But  it  is 
held  that  if  the  notice  is  published  in  a  newspaper 
having  no  circulation  in  the  town  where  the  sale  takes 
place,  and  no  bidders ,  were  present  except  in  the 
mortgagee's  interest,  and  the  premises  were  purchased  by 
the  mortgagee  for  less  than  their  value,  the  court  will  set 

>  Pratt  V.  Tinkcom,  21  Minn.  142. 

»  Bigler  v.  Waller,  14  Wall.  297;  Thornburg  v.  Jones,  36  Mo.  514. 

«  St.  Joseph  Mfg.  Co.  v.  Daggett,  84  III.  556.  The  court  said:  "It 
is  objected  that  the  newspaper  was  obscure  and  of  limited  circulation, 
and  that  the  last  publication  should  have  been  ten  days  before  the  sale. 
There  is  no  proof  in  regard  to  the  circulation  or  character  of  the  paper. 
It  appears  to  have  been  a  newspaper,  and  neither  the  power  nor  the 
law  requires  proof  of  any  specific  notoriety  or  extent  of  circulation  to 
make  a  valid  medium  for  notice  by  publication." 
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aside  the  sale.*  Where  it  is  apparent  that  the  mortgaguu 
selected  a  small  and  obscure  newspaper  published  in  a 
remote  part  of  the  county  for  these  reasons,  and  the 
mortgagor's  interests  have  suffered  by  this  selection,  he 
may  be  permitted  to  redeem."  And  it  has  been  held  that 
the  publication  may  be  made  in  a  law  and  advertising 
journal  whose  circulation  is  limited.*  When  a  paper  is- 
sues more  than  one  edition  in  the  same  day,  it  is  not 
requisite  that  the  notice  should  appear  in  all  the  editions 
of  tiie  paper  issued  on  those  days  on  which  publication 
of  the  notice  was  made."*  Where  the  trustee  is  required 
to  give  thirty  days'  notice  of  the  time  and  place  of  sale, 
by  advertising  the  same  for  three  successive  weeks  in  a 
newspaper,  a  publication  for  three  successive  weeks, 
when  the  first  publication  is  made  more  than  thirty  days 
before  the  day  of  sale  is  suflicient.^ 

§  402.  Time  of  publication. — Where  it  is  required  that 
ten  days'  notice  of  the  sale  shall  be  given,  the  require- 
ment is  sufficiently  complied  with  if  the  first  publication 
of  the  notice  is  made  not  less  than  ten  days  prior  to  the 
sale;  an  intervention  of  ten  days  between  the  last  inser- 
tion and  the  day  of  sale  is  not  required.*  "  The  require- 
ment of  the  power  is  not  that  the  last  notice  shall  be 
published  ten  days  before  sale,  but  simply  that  ten  days* 
notice  shall  be  given  of  the  sale."^  A  deed  of  trust  pro- 
vided that  thirty  days'  notice  of  the  sale  should  be  given. 
The  notice  was  published  from  March  12th  to  April  15th 
inclusive,  on  the  secular  days  of  the  week.  The  court 
held  that  the  Sunday  omissions  did  not  vitate  the  sale.' 

»  Brings  V.  Briggs,  135  IMass.  306. 
'  Webber  v.  Curtiss,  104  111.  309. 

•  Kellogg  V.  Carrico,  47  ^lo.  157;  Benkendorf  v.  Vincenz,  52  Mo.  441. 

*  Everson  v.  Johnson,  22  Hun,  115. 

*  Bell  Silver  and  Copper  M.  Co.  v.  First  National  Bank  of  Butte, 
156  U.  S.  470. 

•  St.  Joseph  Mfg.  Co.  v.  Daggett,  84  111.  556. 
'  St.  Joseph  Mfg.  Co.  v.  Daggett,  supra. 

■  Kellogg  V.  Carrico,  47  Mo.  157.  See,  also,  LeiTler  v.  Armstrong,  4 
Iowa,  4S2;  68  Am.  Dec.  672;  Taylori;.  Reid,  103  111.  349;  Johnson  r. 
Dorsey,  7  Gill.  269;  Atkinson  r.  Diitfy,  16  Minn.  45. 
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Where  the  power  requires  that  the  notice  shall  be  pub- 
lished "once  each  week  for  three  successive  weeks,"  the 
publication  need  not  be  made  so  that  the  first  advertise- 
ment shall  be  published  three  weeks  before  the  time  ap- 
pointed for  the  sale/  A  deed  of  trust  provided  that  the 
trustee  after  default  might  sell  the  property,  "  after  pub- 
lishing a  notice  in  a  newspaper  published  in  the  city  of 
Chicago,  ten  days"  before  the  day  of  such  sale.  The 
notice  was  published  in  a  daily  paper  for  twelve  days  be- 
fore the  sale,  excluding  the  latter  day,  in  each  paper  issued 
during  that  time,  but  no  paper  was  published  on  the  in- 
tervening Mondays.  The  court  held  that  sufficient  notice 
had  been  given. ^  So  where  the  power  authorizes  a  sale 
when  default  occurs,  upon  giving  notice  of  the  time  and 
place  of  sale  "thirty  days  before  the  day  of  sale"  one 
publication  of  the  notice  is  sufficient.^  Where  the  power 
provides    that   a  sale    may  be    made    after  a  notice  of  a 

1  Dexter  v.  Shepard,  117  Mass.  480;  Frothingham  v.  March,  1  Mass. 
400. 

*  Weld  V.  Rees,  48  111.  428.  Mr.  Justice  Walker,  in  delivering  the 
opinion  of  the  court,  said:  "It  will  be  observed  that  the  language  does 
not,  in  terms,  require  notice  to  be  published  by  ten  daily  insertions,  or 
a  notice  for  ten  days,  the  first  insertion  being  ten  days  before  the  sale. 
If  it  had,  then  there  might  be  some  question  as  to  the  sufficiency  of  the 
notice.  But  the  language  is,  'after  publishing  a  notice  in  a  newspaper 
published  in  the  city  of  Chicago,  ten  days  before  the  day  of  such  sale.' 
Had  there  been  but  one  insertion,  and  that  on  the  first  day  of  the 
month,  it  would  have  been  a  notice  in  a  newspaper  published  ten  days 
before  the  13th  of  the  month.  The  language,  in  terms,  does  not  require, 
nor  does  it  import,  that  the  publication  shall  be  a  continuous  one.  Had 
it  been  in  the  country,  where  but  weekly  papers  are  published,  and  this 
language  had  been  used,  as  it  usually  is,  no  one  could  or  would  contend 
that  the  sale  could  not  be  made  until  the  publisher  had  changed  his 
paper  from  a  weekly  to  a  daily,  and  the  notice  inserted  for  ten  successive 
days.  In  sucli  a  case  an  insertion  in  a  weekly  paper  would  answer  the 
requirement.  Tlie  language  employed  in  this  case  would  seem  to  have 
been  employed  to  exclude  the  idea  that  the  notice  should  be  continuous, 
as  it  has  no  terms  which  would  imply  successive  or  continuous  publica- 
tions. It  speaka  of  but  one  notice  and  one  paper,  and  that  ten  days 
before  the  sale."  But  see  Scammon  v.  The  City  of  Chicago,  25  111.  424; 
79  Am.  Dec.  334. 

»  Jenkins  v.  Pierce,  98  111.  646.  See,  also,  George  v.  Arthur,  2  Hun, 
406;  Tooke  v.  Newman,  75  III.  215;  Howard  v.  Hatch,  29  Barb.  297; 
Cuslinian  v.  Stone,  G'J  111.  510;  Worley  v.  ^'aylor,  6  Minn.  192. 
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specified  number  of  days,  tlie  sale  is  not  limited  to  the 
day  immediately  following  the  expiration  of  the  time 
specified  in  the  power/ 

§  403.  A  matter  of  contract. — Tn  some  States,  the 
proceedings  under  a  power  of  sale  are  regulated  by  stat- 
ute. But  in  the  absence  of  statutory  regulation,  the  par- 
ties may  contract  as  to  the  kind  of  notice,  and  when  and 
how  it  shall  be  given,  and  their  agreement  will  bind 
them.'^  The  legislature  has  power  to  shorten  the  time 
theretofore  required  to  be  given  of  the  sale,  and  a  law  of 
this  character  is  not  unconstitutional  as  to  mortgages  ex- 
isting when  it  was  passed,  as  it  operates  upon  the  remedy 
only  and  does  not  impair  the  obligation  of  the  contract.' 
Statutes  of  a  State  providing  for  the  foreclosure  of  mort- 
gages of  real  estate  do  not  apply  to  those  affecting  land 
situated  in  another  State.*  The  power  must  be  strictly 
complied  with,  and  in  the  execution  of  the  power  the 
trustee  or  mortgagee  must  use  the  utmost  fairness;  but 
such  strictness  and  literal  compliance  as  would  destroy 
the  power  will  not  be  exacted.*     Where  a  trust  deed  au- 

1  Beat  V.  Blair,  33  Iowa,  318. 

»  Martin  v.  Paxson,  6')  Mo.  260.  See  Bntterfield  v.  Farnham,  19 
Minn.  85;  Shellaber  v.  Farmers'  Loan  &  Trust  Co.,  13  N.  Y.  642. 

'  James  v.  Stull,  9  Barb.  482. 

*  Elliott  V.  Wood,  45  N.  Y.  71 ;  Central  Gold  Mining  Co.  v.  Piatt,  3 
Daly,  263;  Carpenter  v.  Black  Hawk  Gold  Mining  lo.,  65  N.  Y.  43. 

"  Waller  v.  Arnold,  71  III.  350;  Meacham  v.  Steele,  93  111.  135.  See 
Thompson  v.  Commissioners,  79  N.  Y.  54;  Hoffman  v.  Anthony,  6  H.  I. 
282;  75  Am.  Dec.  701;  Warohime  v.  Carroll  Co.  Build.  Assn.,  44  Mil. 
512;  Sherwood  v.  Keade,  7  Hill,  431;  Leer.  Mason,  10  Mich.  403;  Doyle 
V.Howard,  16  Mich.  2ni  ;  Wwd  v.  Lake,  62  Ala.  489:  Hehert  v.  Bulte,  42 
Mich.  489.  A  sale  takes  away  the  right  of  redemption  and  prevents  ;i 
levy  of  execution  upon  land  bv  force  of  the  attachment.  The  money 
realized  from  the  sale  will  be  applied,  according  to  the  rights  of  the  par- 
ties, as  they  existed  before  the  property  was  converted  into  money: 
Douglass'  Appeal,  48  Pa.  St.  223;  Astor  v.  Miller, 2  Paige,  63;  Bartlett  v. 
Gale,  4  Paige,  503;  Fry's  Appeal,  76  Pa.  St.  82;  Barber  «.  Cury,  11  Barb. 
649;  De  Wolf  v.  :Murpliy,  11  R.  I.  6:50.  When  the  e-iuity  of  redemption 
is  subject  to  a  judgment  lien,  this  must  be  satisfied  before  the  owner  of 
the  equity  is  entitled  to  anything:  Eddy  v.  Smith,  13  Wend.  4S8;  Hall  i'. 
Gould,  79  111.  16. 
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tliorizes  a  sale  to  be  made  upon  thirty  days'  notice,  a  sale 
made  upon  a  notice  of  twenty-six  days  only  passes  no 
title.* 

§  404.     Publication    by    posting-   notices.  —  Where    a 
trust  deed  provides  for  the  posting  of  notices  a  specified 
time   before  the   sale,  it  is  sufficient  if  they  are  put  up 
early  enough  to  remain  for  that  time,  and   it  is  not  req- 
uisite  to  insure  tlie  valid  exercise  of  the  power  that  they 
should  have  remained   posted  up  during  every  day  pre- 
ceding the  sale.     "It  was  not  the  duty  of  the  trustee," 
says  Campbell,  J.,  "to  make  daily  and  hourly  observation 
at  the  three  public  places  of  the  notices  so  as  to  insure  their 
remaining  posted.     It  is  not  true  that  the  displacement 
of  the  posted  notices  by  casualty  or  design  would  invali- 
date a  sale  under  them,  after  they  had  been  duly  posted. 
The  grantors  in  the  deed  of  trust  having  prescribed  notice 
by  posting,  must  be  held  to  have  assumed  the  risk  of  the 
removal  of  some  or  all  of  the  notices  by  accident  or  design. 
The  trustee  is  the  chosen  agent  of  the  grantor  in  a  deed  of 
trust,  vested  by  him  with  the  legal  title  to  be  by  him  con- 
veyed to  a  purchaser  at  the  sale  to  be  made  under  the 
deed  of  trust;  and  when  he  has   determined  on  a  day  of 
sale,  and  has  posted  the  proper  notices  according  to  the 
deed  of  trust  at  the  proper  time,  he  may  lawfully  sell  on 
the  day  designated,  without  regard  to  the  fact  that  wind 
or  rain,  or  some  mischievous  or  evil-disposed  person,  may 
have  removed  one  or  all  of  the  notices.     Any  other  rule 
would  invalidate  most  sales   under  deeds  of  trust  which 
authorize  a  sale  upon  posted  notices.     It  would   place  it 
in  tlie  power  of  mischievous  or  evil-minded   persons  to 
defeat   every   proposed   sale   under   such  deeds   of    trust. 
Any   such   rule   is   impracticable    and    impolitic.     Titles 
would  be  so  insecure  under  it  as  to  forbid  competition  at 
such  sales,  and  lead  to  the  sacrifice  of  property."^     The 
language  used  in  the  deed  must  receive  a  reasonable  con- 

1  Enochs  V.  Miller,  60  Miss.  19. 

»  Graham  v.  Fitts,  53  Miss.  307,  313.     See  Rice  v.  Brown,  77  111.  549. 
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striiction.  On  tliis  ground  the  word  "  by"  lias  been  held 
to  have  been  inserted  1)y  mistake  for  the  word  "or,"  wliere 
the  provision  was  that  notice  might  be  given  by  jiubli- 
cation  in  a  newspaper  "  by  posting  up  notices"  in  four 
places  of  the  county.^ 

§  405.  Authority  for  the  sale.  —  The  notice  should 
show  by  whose  authority  the  sale  is  to  be  made.  A  power 
of  sale  provided  that  notice  should  be  given  of  the  time 
and  place  of  sale  "once  in  each  of  three  successive  weeks 
in  two  daily  newspapers  printed  in  the  county."  The 
mortgage  was  assigned,  and  the  published  notice  faileil  to 
name  the  holder  of  the  then  equity  of  redemption,  or  the 
assignee  himself,  but  stated  the  names  of  the  mortgagor 
and  mortgagee,  and  referred  to  the  book  and  page  of  the 
record,  but  was  not  signed  by  any  one.  The  sale,  on  the 
essential  ground  that  the  notice  was  not  signed,  was  held 
to  be  invalid.*  In  Michigan,  it  is  held  that  if  the  mort- 
gagor's name  is  not  correctly  given  in  the  notice,  a  statu- 
tory foreclosure  sale  is  invalid.^  A  notice  which  was  not 
signed  by  anyone,  and  did  not  give  the  name  of  the  mort- 
gagor or  mortgagee,  nor  refer  correctly  to  the  page  of  the 
book  in  which  the  mortgage  was  recorded,  nor  give  the 
name  of  the  auctioneer  who  was  to  conduct  the  sale,  has 
been  decided  to  be  fatally  defective.*  But  the  validity  of 
the  notice  is  not  affected  by  omitting  to  name  subsequent 
mortgagees  or  the  owners  of  the  equity  of  redemption.* 
"It  is  no  part  of  the  duty  of  the  mortgagee  to  state  in  his 
notice  the  names  of  those  who  have  acquired  an  interest 
in  the  estate  from  the  mortgagor  since  the  mortgagee's 
title  accrued." " 

»  Watson  V.  Sherman,  84  111.  2m. 

*  Roche  V.  Farniworth,  lOti  Mass.  509.  But  see  Fitzpatrick  v.  Fitz- 
patrkk,  6  R.  I.  61;  75  Am.  Dec.  t>81. 

»  Lee  V.  Clary,  38  Mich.  2SS. 

*  Hoffman  v.  Antliony,  6  K.  I.  282;  75  Am.  Dec.  701.  Pee,  also, 
Thompson  v.  Cominissioiiors,  79  N.  Y.  54;  Bridenbecker  v.  Preacott,  S 
Hun,  419;  Candee  v.  Burke,  1  Hun,  54(5. 

*  Learned  v.  Foster,  117  Mass.  305. 

*  Dyery.  Shurtleff,  112  Mass.  165,  170;  17  Am.  Rep.  77. 
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§  406.     Designation     of    place    of    sale.  —  The    place 
where   the  sale  is   to  be  made  should  be  definitely  speci- 
fied,    A  notice  of  sale    described   the    place    of    sale  as 
"the  courthouse  in  the  city  of  St.  Paul."     The  court  said 
that  while  the  notice  was  "certainly  more  indefinite  than 
is  consistent  with  a  due   regard  to    the   convenience   of 
persons  desiring  to  attend   the  sale,  and  with  a  proper 
consideration  of  the  prejudice  which  might  possibly  re- 
sult to  the  mortgagor  and  other  parties  interested  in  the 
mortgaged   property,  still,  as  it  cannot  be  said  that  the 
notice  does   not  specify  a  place  of  sale  (notwithstanding 
the  specification  is  somewhat  indefinite),  and  as  no  fraud 
or  unfairness,  or  actual  or  probable  injury  is  shown,  we 
are  of  opinion  that  the  notice  cannot  be  held  insufficient 
to  uphold  the  sale."^     A  deed  of  trust  provided  that  the 
sale  should  be  made  at  the  "  courthouse  door."     It  was 
held  that  while  the  courthouse  building  was  undergoing 
repair,  a  sale  might  be  made  at  the    door   of  a  building 
which  was  in   the  meantime   used  as  a  courthouse,  and 
such  a  sale  would  be  upheld.'^     Where  a  trust  deed  pro- 
vides that  the  sale  shall  take  place  at  the  courthouse  of 
the   county,  and   subsequently   a  new  county  is  created, 
from  a  part  of  the  old,  and  the  new  county  contains  the 
land  described  in   the  trust  deed,  the   power  is  properly 
exercised  by  selling  at  the  courthouse  of  the  new  county.' 
If  a  deed  of  trust   provides  that  a  sale   may  be   made  at 
the  north  door  of  the    courthouse,  and  the  courthouse  is 
subsequently   destroyed,  the   sale,  after  such  destruction, 
may  be  made  on  that  portion  of  the  ground  that  would 
have  been  in  front  of  the  courthouse  door,  had  the  build- 

1  Golcher  v.  Brisbin,  20  Minn.  453,  459,  per  Berry,  J.  So  a  notice 
stating  the  time  and  place  of  sale  as,  "  at  the  front  door  of  the  court- 
house, in  the  city  of  St.  Paul,  on  Thursday,  the  tenth  day  of  May,  1880," 
was  held  sufficiently  definite  in  those  particulars. 

2  Hambright  v.  Brockman,  59  Mo.  52.  If  the  sale  is  required  to  be 
made  at  the  county  seat  of  a  certain  county,  and  the  county  is  subse- 
quently divided,  a  sale  had  at  the  county  seat  of  one  of  the  new  counties 
is  invalid:  Durrell  tj.  Farwell  (Tex.  Civ.  App.  June  20,  1894),  27  S.  W. 
liep.  795. 

»  Williams  v.  Pouns,  48  Tex.  141. 
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ing  remained  in  the  condition  in  which  it  was  ut  the  exe- 
cution of  the  deed,'  But  a  sale  is  void  where  the  notice 
of  sale  specifies  the  place  of  sale  as  "the  front  door  of  the 
courthouse"  in  a  certain  town,  and  there  is  no  court- 
house there,  nor  any  place  known  by  that  name.* 

§  407.  Desig-niitiou  of  time  of  sale. — The  same  rule 
applying  to  the  designation  of  the  place  of  sale,  applies 
also  to  the  time  of  sale.  They  both  must  be  definitely 
specified.^  But  a  notice  of  sale  which  omitted  the  year, 
stating  that  it  would  take  place  on  the  "  28th  of  December 
next,"  was  held  to  be  good.*  But  wliere  the  year  was 
mentioned  and  a  mistake  made,  the  sale  being  advertised 
to  take  place  in  February,  1858,  though  it  was  intended 
to  be  made,  and  in  fact  was  made,  in  1859,  the  notice  was 
held  to  be  fatally  defective.*  If  the  day  advertised  for  a 
sale  falls  upon  Sunday,  it  does  not  follow  for  this  reason 
that  the  proceedings  are  void.'  A  notice  of  sale  stated 
that  it  would  be  made  on  the  23d  of  May,  but  subse- 
quently the  date,  without  the  debtor's  knowledge,  was 
changed  to  the  25th.  He  attended  at  the  place  designated 
at  the  time  first  stated,  but  the  sale  was  not  made  until 
the  latter  day,  and  this  sale  the  court  decided  void."  In 
a  notice  of  sale  it  was  stated  that  the  sale  would  occur  on 
Friday,  the  17th.  It  happened  that  Friday  was  the  IGth, 
and  the  correction  was  made  on  that  day,  but  the  pro- 
ceedings, nevertheless,  were  held  to  be  void.*  In  the  ab- 
sence of  any  provision  in  the  deed  of  trust  as  to  the  time, 
place,  or    terms  of  sale,   and  if  there  is   no    statute    pre- 

'  Chandler  v.  White,  84  III.  435;  Waller  r.  Arnold,  71  111.  3-50.  See 
Alden  v.  Goldie,  82  111.  581;  Gregory  v.  Clarke,  75  111.  485;  Wilhelm  v 
Schmidt,  84  111.  183;  Hornby  v.  Cramer,  12  How.  Pr.  490;  Kice  v. 
Brown,  77  111.  549. 

>  Bottineau  c.  .Etna  Life  Ins.  Co.,  31  Minn.  125. 

»  Burnet  v.  Denniston,  6  Johns.  Ch.  85. 

*  Gray  v.  Shaw,  14  Mo.  341. 

"  Fenner  v.TiKker,  6  R.  I.  551. 

«  Sayles  v.  Smith,  12  Wend.  57;  27  Am.  Dec.  117;  Westgate  r.  Hand- 
lin,  7  liow.  Pr.  372. 

'  Dana  v.  Farrington,  4  Minn.  433. 

*  Wellman  v.  Lawrence,  15  Mass.  326. 
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scribing  a  specified  mode  of  procedure,  these  matters  are 
left  to  the  discretion  of  the  trustee,  and  the  sale  will  be 
held  valid  if  he  fairly  and  honestly  exercises  that  discre- 
tion.^ 

§  407  a.      Deed    silent    as    to    place    of  sale. — If    the 

trust  deed  is  silent  as  to  the  place  of  sale,  it  may  be 
selected  by  the  trustee,  and  either  party  not  satisfied  may 
apply  to  equity  for  instructions.^  The  only  question  to 
be  considered  is  whether  the  trustee,  in  such  a  case,  exer- 
cised the  discretion  vested  in  him  fairly  and  prudently.^ 
But  where  it  is  provided  in  a  deed  of  trust  that  a  sale 
should  be  made  at  the  courthouse  door,  a  sale  is  void 
which  is  made  at  the  door  of  a  building  used  by  the 
commissioners'  court  and  the  county  court,  the  commis- 
sioners, pursuant  to  the  statute,  having  designated  another 
place  as  the  courthouse  and  place  to  hold  court."*  Where 
a  trustee  is  authorized  to  sell  at  the  "front  door  of  the 
courthouse,"  the  courthouse  having  three  front  doors,  it 
was  decided,  in  an  action  to  set  aside  the  deed,  that  inas- 
much as  there  was  nothing  in  the  deed  to  indicate  tliat 
the  door  at  which  the  sale  was  made  was  not  the  door 
contemplated,  and  the  sale  having  been  fairly  made  in  a 
public  manner,  the  sale  should  not  be  declared  void 
because  made  at  a  different  door.* 

§  408.  Erroneous  statements.  —  The  notice  should 
correctly  state  all  matters  of  which  it  is  the  duty  of  the 
party  selling  under  the  {)ower  to  give  notice.  But  it  is 
not  necessary  that  it  should  be  dated,  as  the  date  will  be 
taken  to   be    the    time   when   publication   is  first  made.^ 

^  Olcott  V.  Bynum,  17  Wall.  44.  Under  the  statute  of  Minnesota,  an 
omission  to  designate  the  hour  of  sale  does  not  necessarily  make  the  sale 
invalid:  Menard  i;.  Crowe,  20  Minn.  448;  Butterfield  v.  Farnham,  19 
Minn.  85. 

*  Morris  v.  Virginia  State  Ins.  Co.,  90  Va.  370. 

*  Stiurtz  V.  JohriFon,  28  Gratt.  657. 

*  Miller  v.  Boone,  8(>  Tex.  74. 

*  Martin  v.  Bartli,  4  Col.  A  pp.  646. 

*  Kamsey  v.  Merriam,  6  Minn.  108. 
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Where  there  is  no  fraud,  and  the  owner  of  the  huid  liiis 
not  been  prejudiced,  a  sale  will  not  be  invaliilated  by  the 
fact  that  the  attorney's  fee  stipulated  for  in  the  mortgage 
has  not  been  correctly  stated.*  It  was  stated  in  a  notice 
that  the  property  would  be  sold  for  cash,  at  the  court- 
house door  in  a  certain  town,  but  the  county  was  not 
mentioned,  nor  was  it  stated  that  the  sale  would  be  at 
public  vendue  to  the  highest  bidder.  These  omissions, 
however,  were  not  considered  as  misleading.'^  But  a  state- 
ment that  the  property  will  be  sold  for  default  of  three 
mortgages,  when  there  are  but  two,  the  third  affecting 
other  land,  is  misleading,  and  will  render  the  sale  irregu- 
lar and  void.^  A  recital,  however,  in  general  terms  of  a 
default  is  net  subject  to  the  objection  of  being  misleading, 
because  it  fails  to  state  that  all  the  notes  but  one  have 
been  paid.*  Where  the  mortgagee  acts  in  good  faith,  and 
it  is  usual  and  reasonable  to  retiuire  a  deposit,  a  sale  is 
not  invalidated  because  a  dejtosit  was  ref|uired,  and  this 
prevented  a  person  from  bidding.^  While  the  notice  should 
show  that  a  default  has  occurred  within  tlie  terms  of  the 
mortgage,*  yet  it  has  been  held  that  this  is  not  necessary, 
for  the  reason  that  the  occurrence  of  the  default  is  a 
necessary  implication  from  the  statement  that  the  sale  is 
made  by  virtue  of  the  power.'^  A  mortgagor  was  not  al- 
lowed to  avoid  a  sale  wiiere  the  notice  of  sale  fell  on  Sun- 
day, and  a  new  notice  tixiog  a  ditlereut  day  for  the  sale, 
and  claiming  a  dill'erent  amount  as  due,  was  given.'*  When 
an  adjournment  of  the  sale  is  had  to  a  future  time,  and 
the  notice  of  it  as  published  is  for  a  different  date,  the 
sale  cannot  be  upheld.®     It  is   not  necessary  to  state  the 

^  Swonson  v.  Hallierg,  1  Fed.  Rop.  441. 

»  Powers  V.  Kneckoff,  41  Mo.  425;  i)7  Am.  Dec.  281. 

'  Burnett  v.  Denniston,  5  Johns.  Ch.  35. 

*  Busli  V.  Slierman,  80  111.  IGO. 

*  Model  Lodging  House  Assn.  v.  Boston.  114  Mass.  ];]3;  Pope  i-.  Bur- 
rage,  115  Miiss.  28-.';  Giodale  v.  \Mieeler,  11  N.  H.  424. 

*  Bush  t'.  Sherman,  supra. 

'  ]Mo(lel  Lodging  House  Assn.  t'.  Boston,  supra. 

*  Banning  r.  Armstrong:,  7  Minn.  Ui. 

'  Miller  v.  Hull,  4  Deuio,  104.     bee,  also,  on  this  subject,  HuhbcU  v. 
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amount  due  for  the  j)aynient  of  which  the  sale  is  to  be 
made,  unless  this  is  required  by  statute,  or  is  one  of  the 
terms  of  the  deed.^  And  when  the  statute  does  require 
the  statement  of  this  fact,  it  is  sufficient  to  give  the 
amount  claimed  to  be  due  at  some  prior  date,  and  that 
the  mortgagee  claims  that  sum  with  interest  thereon  from 
that  date.^ 

§  408  a.  Sale  under  second  deed  erroneously  referring- 
to  prior  deed. — Where  two  trust  deeds  were  executed  by  the 
same  person  for  the  same  land,  on  the  same  day,  and  were 
both  recorded  in  the  same  book  of  records,  and  the  trustee 
attempted  to  sell  under  the  second  deed,  but  in  his  ad- 
vertisement recited  the  wrong  page  of  the  record,  so  that 
apparently  the  sale  was  under  the  first  deed,  it  was  held 
that  the  trustees'  deed,  with  knowledge  of  the  facts,  did 
not  convey  the  legal  title  to  the  land,  but  merely  an  equity 
of  redemption.' 

§  409.  Description  of  the  property.  —  The  property 
to  be  sold  under  the  power  should  be  properly  described. 
But  if  the  street  number  of  the  building  has  been 
changed   since  the  execution   of  the   mortgage,   a  notice 

Sibley,  50  N.  Y.  468 ;  Chandler  v.  Cook,  2  McAr.  176 ;  O'Connell  v.  Kelly, 
114  Mass.  97;  Alden  v.  Wilkins,  117  Mass.  216;  Gray  v.  Shaw,  14  Me. 
341;  Pope  t;.Burrage,  supra;  Hornby  v.  Cramer,  12  How.  Pr.  490;  King 
V.  Bronson,  122  Mass.  122;  Fowle  v.  Merrill,  10  Allen,  350;  Cook  v. 
Basley,  123  Mass.  396;  Donohue  v.  Chase,  130  Mass.  137;  Morton  v.  Hill, 
118  Mass.  511. 

1  Jenkins  v.  Pierce,  98  111.  646. 

»  Judd  V.  O'Brien,  21  N.  Y.  186.  See.  also,  Spencer  v.  Annon,  4  Minn. 
542;  Fairraan  v.  Peck,  87  111.  156;  Jencks  v.  Alexander,  11  Paij^'e,  619; 
Bailey  v.  Merritt,  7  Minn.  159;  Klockw.  Cronkhite,  1  Hill,  107;  Butter- 
field  V.  Farnham,  19  Minn.  85;  Hamilton  v.  Lubukee,  51  111.  4J5;  99 
Am.  Dec.  562;  Bennett  v.  Healey,  6  Minn.  240;  Bailey  v.  Merritt,  7 
Minn.  159.  The  mortj^agee  may  waive  the  proceedings,  and  advertise 
over  again,  or  may  resort  to  a  foreclosure  suit  in  equity,  in  case  a  mis- 
take is  made  in  the  advertisement  of  such  a  character  as  would  cause  a 
sale  to  be  irregular  or  voidable:  Atwater  v.  Kinnan,  Har,  (Mich.)  243. 
For  a  case  where  a  sale  was  set  aside  for  erroneous  etatements  contained 
in  the  notice,  see  Wicks  v.  Wescott,  59  Md.  270. 

8  Freeman  v.  Moffitt,  119  Mo.  280. 
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describing  the  property  as  it  is  described  in  tlie  mortgage 
is  not  defective,  when  it  does  not  appear  that  the  mort- 
gagee had  knowledge  of  the  change,  and  when  tlie  mort- 
gage does  not  give  the  number,  it  appearing  only  upon  a 
plan  referred  to  in  tlie  mortgage.^  And  the  description 
of  the  property  as  "  a  certain  lot  of  land,  with  the  build- 
ings and  improvements  thereon,  situate  in  the  northerly 
part  of  the  city  of  Provirlonce,  being  the  lot  of  hind  num- 
bered 10  (ten),  on  a  pUit  of  the  lan<l  of  Samuel  Whelden, 
surveyed  and  platted  by  II.  F.  Walling,  July  7,  IS  15,"  the 
plat  being  recorded,  has  been  held  sufficient.^  Although 
the  description  may  include  the  l.uid  sold,  yet  if  it  con- 
tains double  the  area  of  the  property  mortgaged,  the  sale 
will  not  be  valid.'  In  New  York,  under  the  statute,  a 
notice  was  required  to  state  the  date  of  the  mortgage, 
and  where  it  was  recorded.  It  was  held  that  the  place 
where  the  mortgage  was  recorded  was  sutficiently  specified 
by  mentioning  the  clerk's  office  and  the  date  of  record, 
though  it  erroneously  stated  the  number  of  the  book  in 
which  the  mortgage  was  recorded.*     The  notice  sufficiently 

^  Model  Lodging  House  Assn.  v.  Boston,  114  Mass.  133.  A  descrip- 
tion of  the  property  to  be  sold  in  tlie  language  of  the  mortgage  is  suf- 
Hcifnt:  Bell  Silver  and  Copper  Min.  Co.  v.  First  Nat.  Bank  of  Butte, 
150  U.  S.  470.  A  power  of  sale  is  not  exhausted  by  a  sale  which  does 
not  convey  the  title  o\vin<j:  to  a  misdescription  of  the  land  in  the  adver- 
tisement and  deed:  Lanier  v.  3ilclntush,  117  Mo.  508;  38  Am.  St.  Rep. 
67G. 

»  Fitzpatrick  v.  Fitzpatrick,  6  R.  I.  64;  75  Am.  Dec.  681.  In  RoV)in- 
6on  V.  Amateur  Assn.,  14  S.  C.  148,  it  is  said  by  McGowan,  A.  J.:  "  It 
is  said  again  that  the  property  was  not  sufficiently  described  to  at- 
tract purchasers.  It  would  seem  to  be  a  full  answer  to  this  that  the  atl- 
vertisement  described  the  premises  in  the  identical  terms  by  which 
they  were  described  in  the  mortgage  by  the  plaintiff  himself,  with  the 
omission  only  of  the  words  'with  the  buildings  thereon.'  The  laml  in- 
cluded whatever  buildings  were  on  it,  and  the  words  '  buildings  thereon,' 
would  have  been  mere  surjilusage,  unless  the  omission  was  with  a  cor- 
rupt motive,  which  is  not  charged." 

'  Fenner  r.  Tucker,  6  R.  1.551;  Hoffman  v.  Anthony,  6  R.  I.  282;  75 
Am.  Dec.  701. 

*  Judd  V.  O'Brien,  21  X.  Y.  186.     Said  Denio,  J:  "If  there  had  been 

no  reference  to  the  number  and  page  of  the  book,  but  only  a  statement 

of  the  time  of  recording  in  the  proper  clerk's  olUce,  I  think  there  would 

have  been  a  substantial  compliance  with  the  requirement  of  the  statute. 
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describes  the  property,  if  it  follows  the  description  of  the 
propert}'  by  metes  and  bounds  contained  in  the  mort- 
gage, and  refers  by  book  and  page  to  the  registry  of  deeds, 
and  by  book  and  page  to  a  plan  recorded  in  the  office  of 
the  superintendent  of  public  land.^  The  objection  that  the 
precise  parcel  to  be  sold  is  not  designated,  cannot  be 
made  to  a  notice  which  states  that  the  premises  will  bo 
sold,  "or  so  much  thereof  as  may  be  necessary."  A 
notice  of  this  kind  is  in  the  usual  and  prosier  form.^ 

§  410.  Sales  to  bona  fide  purchasers. — A  bona  fide 
purchaser  is  entitled  to  the  same  protection  as  if  he  had 
purchased  at  a  sale  under  a  decree  of  foreclosure.^  A  pur- 
chaser without  notice  will  obtain  a  good  title  when  the 
record  shows  the  mortgage  to  be  valid.*  A  bona  fide  pur- 
Conveyances  are  required  to  be  recorded  in  the  order  of  time  of  de- 
livery to  the  clerk  for  record :  1  Rev.  Stats,  760,  (j  24.  A  person  being 
thus  informed  of  the  place  in  the  series  of  recorded  mortgages,  where 
the  one  of  which  he  is  in  quest  might  be  found,  would  never  be  at  a  loss 
in  laying  his  hand  on  it.  Thi-  would  not  be  a  sufficient  answer  if  the 
act  had  reijuired  the  volume  and  page  to  be  stated ;  but  it  is  not  so  pre- 
cise in  its  requirements.  The  place  where  recorded  would  be  sufficiently 
indicated  by  naming  the  office  and  the  date  of  the  record,  and  possibly 
by  the  mention  of  the  office  alone.  But  here  is  a  positive  error,  and 
the  question  is  whether  it  is  one  calculated  to  mislead ;  or  rather,  whether 
the  notice,  considering  the  error  which  entered  into  it,  fails  to  accom- 
plish the  object  intended  by  the  statute.  We  think  it  does  not.  There 
beinif  no  book  in  the  office  of  as  high  a  number  as  the  one  mentioned, 
an  inquirer  would  immediately  recur  to  the  otlier  test  of  locality,  the 
date,  and  could  not  fail  immediately  to  find  the  record.  The  case  ia 
witliin  the  maxim  falsa  demonxtratio  nonnocet." 

^  Stickney  v.  Evans,  127  Mass.  202.  See,  also,  Jackson  v.  Harris,  3 
Cowen,  241 ;  Hoffman  v.  Anthony,  6  R.  I.  282;  75  Am.  Dec.  701;  Kath- 
bone  V.  Clark,  9  Abb.  Pr.  66,  n. ;  Marsh  v.  Morton,  75  111.  621 ;  Callaghau 
V.  O'Brien,  136  Mass.  378 ;  Colcord  v.  Bettinson,  131  Mass.  233. 

^  Snyder  v.  Hemmingway,  47  Mich.  549. 

•  Sleev.  Manhattan  Co.,  1  Paige,  48;  Jackson  v.  Henry,  10  Johns.  185: 
6  Am.  Dec.  328.  The  title  obtained  at  the  sale  is  the  equitable  intei-est 
of  the  mortgagee,  and  if  there  be  no  redemption  the  legal  title  of  the 
mortgagor,  and  the  title  then  becomes  as  absolute  as  if  the  mortgage 
had  at  its  date  been  a  deed:  Hokanson  v.  Gunderson,  54  Minn.  499;  40 
Am.  St.  Rep.  354. 

*  Ledyard  v.  Chapin,  6  Ind.  320;  Cameron  v.  Irwin,  5  Hill,  272;  Wade 
i).  Harper,  3  Yerg.  383;  Warner  v.  Blakeman,  36  Barb.  501;  Penny  i;. 
Cook,  19  Iowa,  538. 
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chaser  will  be  protected  although  the  mortgage  has  been 
paid,  when  it  is  not  discharged  of  record.'  If  an  agree- 
ment is  made  between  the  owner  of  the  land  which  has 
been  sold  under  a  deed  of  trust  and  the  purchaser  at  the 
sale,  that  the  latter  will   reconvey  the   premises  to   the 

»  Merchant  v.  Woods,  27  Minn.  396;  Warner  y.  Blakeman,  36  Barb, 
501.     In  the  former  case,  the  court,  per  Cornell,  J.,  said :  "The  statutory 
provisions  rehitini^  to  recording  conveyances  of  any  estate  or  interest  in 
real  eatate  by  wliicli  the  title  may  be  affected,  are  especially  desi'.'ned 
for  the  benelit  and  protection  of  parties  dealint,'  in  that  kind  oi  prop- 
erty.   The  leading  object  is  to  provide  full,  truthful,  and  reliable  infor- 
mation respecting  titles,  easily  accessible  to  all,  and  upon  which  anyone 
may  safely  act  in  making  a  purchase  when  he  has  no  knowledge  or  no- 
tice of  any  fact  sutiicient  to  put  him  upon  inquiry,  or  to  excite  suspi-  ion 
as  to  the  fullness  or  accuracy  of  the  record  title :  Wade  on  Law  of  Notice. 
^  96.     To  this  end,  every  such  conveyance  by  deed,  mortgage,  or  other- 
wise, is  required  to  be  recorded  in  the  office  of  the  register  of  deeds  of 
the  county  where  the  real  estate  is  situated,  and  if  not,  it  is  declared  to 
be  voi<l  as  against  any  subsequent  purchaser  of  the  same  in  good  faith 
and  for  a  valuable  consideratiun,  whose  conveyance  in  whatever  form  is 
first  duly  recorded:  Gen.  Stats.  1878,  ch.  40,  §  21.     Within  the  meaning 
of  tliis  section,  a  release   by  a  mortgagee  of  his  interest  and  estate  in 
mortgaged  premises,  whether  done  by  an  entry  on  the  margin  of  the 
record,  by  a  certificate  of  discharge  as  authorized  by  section  36,  or  by  a 
decree  of  court  under  section  37,  is  a  conveyance,  as  that  term  is  defined 
by  section  26.     Such  was  the  ruling  of  this  court  in  Palmer  v.  Bates,  22 
Minn.  532,  where  it  was  also  held  that  an  unrecorded  release  of  a  portion 
of  the  mortgaged  premises  was  of  no  avail  as  against  an  innocent  pur- 
chaser for  value,  acquiring  title  under  a  statutory  foreclosure  by  a-lver- 
tisement  of  the  mortgage  upon  the  entire  tract,  and  a  certificate  of  sale 
duly  executed  and  recorded,  with  the  usual  afiidavits  of  sale  and  pub- 
lication of  the  foreclosure  notice.    In  the  case  at   bar,  the  foreclosure 
proceedings  under  which  defendant  claims  title  were  Ind  in  strict  con- 
formity with  the  requirements  of  statute,  and  without  objections  from 
any  source.     The  foreclosure  notice  was  duly  publisiied,  the  mortgage 
was  undischarged  of  record,  and  it  and  the  note,  for  default  in  the  pay- 
ment of  which  the  foreclosure  was  had,  both  purported  upon  their  face 
to  be  unsatisfied,  and  were  so   held  by  the  mortgagee  at  the  time,  of 
which  facts  the  defendant  had  knowledge  prior  to  his  purchase.     The 
certificate  of  sale   and  the  allidavits  of  publication  and  sale  were  iluly 
made  and  recorded,  and  it  is  not  questioned  that  the  defendant  in  entire 
good  faith  bought  and  paid  a  valuable  consideration  for   the   proi)erty, 
which  was  vacant  and  unoccupied  at  tlie  time.     In  view  of  these  facts  it 
is  difficult  to  distinguish  the  present  case  in  principle  from  that  decided 
in  Palmer  v.  Bates,  supra.     The  additional  fact  which  exists  in  this  case, 
but  did  not  in  that,  that  the  whole  mortgage  debt  was  paid  pror  to  the 
foreclosure,  is  only  important  as  showing  the  extent  of  tlie  relinquish- 


§  410  DEEDS    UNDER    POWERS    OF    SALE.  532, 

former,  when  a  debt  due  to  such  purchaser  is  discharged 
from  the  rents,  and  such  purchaser  subsequently  conveys 
the  property  to  another  who  has  bought  without  notice 
of  this  agreement,  paid  a  substantial  part  of  the  purchase 
money  in  cash,  and  given  his  negotiable  promissory  notes 
for  the  remainder,  the  agreement  for  a  reconveyance  can- 
not be  enforced  against  such  subsequent  grantee.^  But  a 
purchaser  cannot  acquire  a  valid  title  when  he  is  fully 

ment  of  the  mortgage  security  as  between  the  parties  thereto  and  their 
assigns;  but  it  does  not  affect  the  question  as  to  the  effect  of  such 
relinquishment  against  third  parties,  having  no  notice  thereof,  actual  or 
constructive.  As  between  the  former,  such  payment  would  operate  to 
extinguish  the  entire  mortgage,  and  all  rights  under  it,  and  would  equi- 
tably entitle  the  mortgagor  or  the  holder  of  the  equity  of  redemption  to 
a  deed  of  release  from  the  mortgagee,  releasing  and  relinquishing  all  his 
interest  and  rights  under  the  mortgage.  But  no  greater  effect  could  be 
given  to  such  a  payment  than  would  be  accorded  to  a  full  deed  of  re- 
lease, founded  upon  any  valuable  consideration,  covering  and  relinquish- 
ing all  the  rights  of  the  mortgagee  under  his  mortgage.  If  such  a 
release,  unrecorded,  would  be  ineffectual  to  defeat  the  title  of  an  innocent 
purchaser  without  notice,  acquired  under  a  subsequent  and  apparently 
valid  foreclosure  of  the  mortgage,  clearly  a  payment  of  the  mortgage 
debt,  unaccompanied  by  any  written  release  whatever,  would  be  equally 
ineffectual  under  like  circumstances.  The  invalidity  under  the  registry 
laws  of  such  an  unrectjrded  release  as  respects  the  rights  of  such  a  pur- 
chaser, follows  as  a  logical  sequence  from  the  decision  in  Palmer -y.  Bates, 
supra.  Though  the  release  in  that  case  only  covered  a  part  of  the  mort- 
gaged nremises,  the  decision  was  not  put  upon  that  ground,  but  upon 
the  ground  that  the  statute  makes  every  unrecorded  instrument  of  tiiat 
character,  without  regard  to  the  extent  of  the  interest  released,  void  as 
against  any  purchaser  in  good  faith  and  for  a  valuable  consideration, 
whose  conveyance  is  first  duly  recorded.  The  principle,  and  the  reason 
for  it  is  this:  Whenever  the  lien  of  a  recorded  mortgage  containing  a 
power  of  sale  is,  in  fact,  discharged,  in  whole  or  in  part,  by  payment  or 
otherwise,  the  law  makes  it  the  duty  of  the  mortgagor  or  the  holder  of 
the  equity  of  redemption,  as  between  him  and  third  parties  liaving  no 
notice  thereof,  to  procure  the  evidence  of  the  discharge  to  be  properly 
put  upon  record.  A  failure  so  to  do  leaves  the  mortgage  apparently  a 
subsisting  security,  and  the  mortgagee  apparently  still  clothed  with  the 
authority  originally  conferred  by  the  power;  and  if,  in  the  exercise  of 
such  apparent  authority,  a  foreclosure  is  regularly  had,  and  a  sale  is 
effected  upon  the  faith  of  the  appearances,  the  innocent  purchaser  will 
be  protected  in  his  title,  if  first  recorded,  as  against  tlie  party  through 
whose  fault  and  negligence  the  apparently  valid  foreclosure  and  sale 
were  rendered  possible." 

^  Digby  V.  Jones,  67  Mo.  104. 
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aware  of  any  fraud  or  unfair  dealing  in  the  sale.*  A  pur- 
chaser under  a  deed  of  trust,  who  is  also  a  beneficiary 
under  it,  is  not  made  a  trustee  of  the  property  by  a  re- 
mark casually  made  that  he  wished  to  purchase  the  prop- 
erty only  for  the  purpose  of  securing  his  debt,  and  that 
when  he  was  paid  he  intcMided  to  reconvey  the  property 
thus  purchased.^  It  may  be  presumed  from  the  lapse  of 
time  and  acquiescence  in  the  possession  taken  by  the  pur- 
chaser, that  a  sale  under  a  power  was  regular,  and  that 
due  notice,  as  required  by  the  power,  was  given/ 

§  411.      Sftle  should  be  beneficial  to  debtor. — It  is  the 

duty  of  the  trustee  under  a  deed  of  trust  to  cause  the  sale 
of  the  property  to  result  as  beneficially  to  the  debtor  as 
possible.  The  trustee  should  exercise  a  sound  discretion, 
and  when  the  land  will  sell  as  a  whole  for  a  larger  price 
than  it  would  bring  if  sold  in  parcels,  he  should  pursue 
the  former  course.'*  But  if  the  property  can  readily  be 
divided  into  lots,  and  will  bring  more  by  such  division, 

»  Mann  v.  Best,  62  Mo.  491;  Jackson  v.  Crafts,  18  Johns.  110.  Al- 
ithough  an  owner  might  on  account  of  irrt-gularities  have  a  sale  set  aside, 
still  if  he,  with  full  knowledge  of  these  irregularities,  stamls  by  and  sees 
the  purchaser  sell  the  property  to  a  third  person  without  notice,  and, 
interposing  no  objection,  allows  such  third  person  to  payout  his  money, 
and  expend  money  in  improvements,  the  second  purchaser  will  be  pro- 
tected against  any  claim  by  the  former  owner:  Jenkins  i-.  Tierce,  98  111. 
64t).  See,  also,  Hosnier  v.  Campbell,  98  III.  572:  Jackson  r.  Dominick, 
14  Johns.  435;  Jackson  i-.  Henry,  10  Johns.  185;  6  Am.  Dec.  328;  Elliott 
V.  Wood,  53  Barb.  2S5;  Hoit  v.  Kussell,  50  N.  H.  559. 

*  Mansur  v.  Willard,  57  Mo.  347.  Where  there  is  no  provision  that 
the  whole  debt  shall  become  due  upon  the  payment  of  a  part,  and  the 
property  is  sold  to  satisfy  one  installment  before  the  others  become  due, 
any  surplus  remaining  in  the  hands  of  the  trustee  is  suhject  to  the  same 
lien  to  which  the  land  was  subject:  Standish  r.  Vosberg,  27  Minn.  175; 
Hnffard  v.  Gottberg,  54  Mo.  271 ;  Fowler  v.  Johnson,  26  Minn.  338.  And 
see  l?eard  v.  Fitzgerald,  105  Mass.  134 ;  Prim-eton  Loan  &  Trust  (.  o.  v. 
Mnnson,  60  111.  371;  Fielder  r.  Varner,  45  Ala.  429;  Heath  v.  Hull.  60 
111.  344;  Shermer  v.  Merrill,  33  Mich.  2S4 ;  Koester  r.  Burke,  81  III.  436; 
Flower  v.  Elhvood,  66  111.  43S;  Plerrington  v.  McCollum,  73  111.  476; 
Stoever  t>.  Stoever,  9  Serg.  ifc  R.  434;  Bailey  r.  Merritt,  7  Minn.  159;  Rus- 
Bell  V.  Duflon,  4  Lans.  399. 

*  Simson  v.  Eckstein,  22  Cal.  580. 

*  Singleton  v.  Scott,  11  Iowa,  589;  Carter  r.  Abshire,  48  Mo.  300; 
Terry  v.  Fitzgerald,  32  Gratt.  843. 
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or  if  the  debt  will  be  satisfied  by  a  sale  of  a  part  of  the 
property,  the  trustee  should  be  guided  by  these  consider- 
ations, and  if  he  fails  to  do  so,  the  party  injured  may 
have  the  sale  set  aside.^  But  still  it  remains  generally 
true  that  a  mortgagee  is  not  compelled  to  sell  in  parcels 
for  the  purpose  of  obtaining  a  better  price.^  But  it  is  to 
be  remembered  that  where  a  trustee  is  authorized  to  sell 
the  premises  without  division,  or  in  parcels,  as  he  should 
think  best,  his  discretion  in  this  respect  is  not  arbitrary, 
and  a  sale  in  gross  will  be  set  aside  when  it  is  clearly 
manifest  that  a  better  price  would  have  been  obtained  if 
the  land  had  been  sold  in  parcels.^  Where  a  statute  re- 
quires a  sale  of  the  property  in  parcels,  and  anyone  hav- 
ing an  interest  in  the  equity  of  redemption  asks  for  a  sale 
in  parcels,  and  offers  in  good  faith,  for  a  part  of  the  prop- 
erty that  may  conveniently  be  sold  separately,  an  amount 
sufficient  to  pay  the  mortgage  debt  and  expenses,  the 
mortgagee  is  not  justified  in  selling  the  entire  property  in 
one  lot.*  It  is  usual  to  insert  in  a  mortgage  a  clause  that 
upon  default  in  the  payment  of  interest  or  any  install- 
ment of  the  principal,  the  whole  of  the  debt  shall  become 
due  and  payable.  But  it  seems  that  even  when  a  clause 
of  this  nature  is  not  inserted,  the  whole  mortgaged  estate 
may,  upon  default  in  the  payment  of  an  installment  of 
interest  or  principal,  be  sold,  if  the  whole  would  be 
greatly  impaired  by  the  sale  of  a  part.®     In  order  to  set  a 

1  Tatum  V.  Holliday,  59  Mo.  422 ;  Olcott  v.  Bynum,  17  Wall.  44 ;  Tay- 
lor's Heirs  t'.  Elliott,  32  Mo.  172;  Gray  v.  Shaw,  14  Mo.  341;  Goode  v. 
Comfort,  39  Mo.  813. 

2  Adams  v.  Scott,  7  Week.  Rep.  213.  See  Charter  v.  Stevens,  3  Denio, 
33;  45  Am.  Dec.  444;  Grover  v.  Fox,  36  Mich.  461;  Rowley  v.  Brown,  1 
Binn.  61;  Kline  v.  Vogel,  11  Mo.  App.  211;  Chesley  v.  Chesley,  49  Mo. 
540;  Samrall  r.  Chaffin,  48  Mo.  402;  Clark  v.  Stillson,  36  Mich.  482;  Ger- 
man Bank  v.  Stumpf,  73  Mo.  311;  Larzelere  v.  Starkweather,  38  Mich. 

96. 

3  Cassidy  v.  Cook,  99  111.  385. 

*  Ellsworths.  Lockwood,  42  N.Y.  89.  Seo,  also,  Slater  v.  Maxwell,  6 
Wall.  268;  Wells  v.  Wells,  47  Barb.  416;  Griswold  v.  Fowler,  24  Barb. 
135 ;  Lalor  v.  McCarthy,  24  Minn.  417. 

*  Olcott  v.  Bynum,  17  Wall.  44;  Salmons.  Clagett,  3  Bland,  125:  Pore 
V.  Durant,  26  Iowa,  233 ;  Cox  v.  Wiieeler,  7  Paige,  248 ;  Barber  v.  Cary, 
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sale  aside  because  the  property  was  not  sold  in  parcels,  it 
must  appear  that  the  rights  of  the  debtor  were  sacrificed, 
or  that  there  was  fraud  or  unfairness.*  Where  a  trustee 
agreed  at  the  sale  with  the  owner  of  the  ec^uity  to  post- 
pone the  sale  for  one  hour,  until  the  latter  could  give  the 
trustee  a  certified  check  sufficient  to  pay  the  whole  en- 
cumbrance, but  the  trustee,  instead  of  waiting,  sold  the 
land  within  the  hour  for  less  than  that  sum,  it  was  held 
that  the  sale  should  be  annulled  for  fraud.^ 

§  412.  Sale  for  cash. — When  the  mortgagee  has  the 
power  to  sell  for  cash  or  on  credit,  in  his  discretion,  lie 
must  exercise  this  discretion,  not  for  his  own  interest 
merely,  but  for  the  benefit  of  all  concerned.^  Nobody 
can  object  if  the  mortgagee  in  making  the  sale  takes  the 
risk  of  the  payment  of  the  purchase  money  upon  himself, 
for  this  course  enables  him  to  make  a  better  sale,  and  he 
may  give  credit  for  so  much  as  would  come  to  him,  not- 
withstanding that  the  deed  provides  a  sale  for  cash.'*  The 
sale  may  be  for  cash,  when  the  terms  of  sale  are  not  pro- 
vided for  by  the  power.^  Substantial  compliance  with  the 
requirement  that  a  sale  shall  be  for  cash  is  all  that  is 
requisite,  and   a  sale   cannot  be  objected  to,  if  the  mort- 

11  Barb.  549;  McLean  v.  Presley,  56  Ala.  211 ;  AVilmer  v.  Atlanta  &  Rich- 
mond Air  Line  R.  R.  Co,,  2  Wooiis,  447;  Fowler  v.  Johnson,  26  Minn. 
338;  Johnson  v.  Williams,  4  Minn.  260;  Stanilish  v.  Vosberg,  27  Minn. 
175;  Bunce  v.  Reed,  16  B:\rb.  347. 

1  Gillespie  v.  Smith,  2i)  111.  473;  81  Am.  De-.  328;  Benkendorf  r.  Vin- 
cenz,  52  Mo.  441;  Shine  v.  Hill,  23  Iowa,  26-1;  Ingle  v.  Jones,  43  Iowa, 
286;  Chesk'y  v.  Oheslcy,  54  Mo.  347;  Fairman  v.  Peck,  87  111.  156. 

'  Ventres  v.  Cobb,  105111.  33. 

*  Markey  v.  Langley,  92  U.  S.  142.  Where  the  mortgagee  is  author- 
ized to  sell  only  for  cash,  and  he  accepts  notes  from  the  purchaser,  if  the 
notes  subsequently  become  worthless  he  is  liable  to  the  mortgagor  for 
the  amount  over  that  due  him :  Tompkins  v.  Dreunen,  56  Fed.  Rep,  694 ; 
6  C.  C.  A.  83. 

*  Strother  v.  Law,  54  111.  413;  Crenshaw  v.  Seigfried,  24  Gratt.  272; 
Bailey  v.  ^tna  Ins.  Co.,  10  Allen,  286;  Parker  v.  Banks,  79  N.  C.  480; 
Davey  v.  Currant,  1  De  Gex  it  J.  535.  See  Cox  v.  Wheeler.  7  Paige, 
248;  Thurlow  v.  Macke.^on,  Law  R.  4  Q.  B.  97;  Muhlig  r.  Fiske,  131 
Mass.  110;  Stanford  v.  Andrews,  12  Heisk.  664;  Powt-U  f.  Hopkins,  38 
Md.  1. 

*  Uk-oU  v.  Bynuni,  17  Wall.  4l. 
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gagor  has  not  been  injured,  when  there  has  not  been  a 
literal  compliance  with  such  requirement.^  Thus,  under 
a  power  to  sell  "for  cash"  a  sale  is  valid  if  made  to  one 
who  gives  his  check  for  the  price  bid,  wliich  would  have 
been  paid  if  presented  for  payment.^  A  defect  in  the  con- 
duct of  the  sale  may  be  cured  by  the  mortgagor's  acqui- 
escence.^ 

§  413.  Trustee's  presence  at  sale. — A  special  confi- 
dence is  reposed  in  the  trustee  as  to  all  duties  which  are 
not  mechanical  or  ministerial;^  and  hence,  he  should  be 
personally  present  at  the  sale,  and  a  sale  may  be  vitiated 
by  the  fact  of  his  absence.^  But  where  there  are  two 
trustees,  and  either  has  power  to  sell  on  default,  if  both 
join  in  the  preliminary  proceedings,  it  is  sufficient  if  the 
sale  be  attended  by  but  one.*^  But  if  the  trustee  is  present 
at  the  sale  and  controls  it,  he  may,  if  he  desires,  employ 

1  Ballinger  v.  Bourland,  87  111.  513;  29  Am.  Rep.  69.  See  Wood  v. 
Krebs,  33  Gratt.  685;  Johnson  v.  Watson,  87  111.  535;  Fall  River  Savings 
Bank  v.  Sullivan,  131  Mass.  537. 

*  McConneaughey  v.  Bogavdns,  106  111.  321. 

5  Markey  v.  Langley,  92  U.  S.  142;  Olcott  v.  Bynum,  17  Wall.  44; 
Taylor  v.  Cliowning,  3  Leigh,  654.  But  see  Sloan  v.  Frothingham,  65 
Ala.  593.  Suits  may  be  brought  by  different  claimants  of  the  surplus 
money  to  determine  their  respective  rights,  against  the  mortgagee  for 
money  had  and  received:  Cope  v.  Wheeler,  41  N.  Y.  o03;  Webster  v. 
Singley,  53  Ala.  208;  25  Am.  Rep.  609;  Matthews  v.  Duryee,  45  Barb. 
69;  Cook  v.  Basley,  123  :\Iass.  3i^6;  Bevier  v.  Schoonmaker,  29  How.  Pr. 
411.  Or  by  a  bill  of  interpleader  he  may  luring  the  claimants  into 
court:  Bevier  v.  Schoonmaker,  supra;  Bleeker  v.  Graham,  2  Edw.  Oh. 
647;  People  v.  Ulster  Com.  Pleas,  18  Wend.  628.  A  cestui  que  trust  who 
bids  more  than  sufficient  to  pay  the  debt,  is  legally  bound  for  the  balance 
of  his  bid,  and  after  his  death  the  claim  may  be  enforced  against  his  per- 
sonal representatives :  Laughlin  v.  Heer,  89  111.  119.  And  see  Skilton  v. 
Rol/irts,  129  Mass.  306;  Andrews  v.  Fiske,  101  Mass.  422;  O'Connell 
V.  Kelly,  114  Mass.  97;  Morton  v.  Hall,  118  Mass.  511;  Story  v.  Hamil- 
ton. 20  Ilun,  133;  Mathison  v.  Clark,  25  Law  J.  Oh.,  N.  S.,  29;  Alden  v. 
Wilkins,  117  Mass.  216;  Winslow  v.  McCall,  32  Barb.  241. 

*  Bales  V.  Perry,  51  Mo.  449. 

*  Landrurn  v.  Union  Bank  of  Mo.,  63  Mo.  48 ;  Grover  w.  Hale,  107  HI.  638 ; 
Brickenkamp  v.  Rees,  69  Mo.  426;  Singer  Mfg.  Co.  v.  Chalmers,  2  Utah, 
542;  Graham  v.  King,  50  Mo.  22;  11  Am.  Rep.  401  ;  Vail  v.  Jacobs,  62 
Mo.  130;  Morris  v.  Virginia  State  Ins.  Co.,  90  Va.  370. 

6  Weld  V.  Rees,  48  111.  428.     ' 
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an  auctioneer  to  effect  the  sale.'  But  in  respect  to  a 
mortgagee,  it  is  not  essential  that  he  should  be  personally 
present,  but  he  may  appoint  an  attorney  to  conduct  the 
sale,  and  he  ratifies  his  acts  by  the  subsequent  execution 
of  the  (leed.^  If,  by  the  terms  of  the  trust  dec'l,  the 
trustee  is  entitled  to  commission  and  expenses,  he  is  en- 
titled to  his  commission  and  to  reasonable  counsel  fees 
necessarily  paid  by  him  in  execution  of  the  trust  after 
advertisement  of  the  property  for  sale,  caused  by  the 
debtor's  default,  although  a  junior  lienholder  pays  the 
debt  and  the  sale  is  not  actually  made.^ 

§  414.  Power  to  adjourn  sale. — If  a  sale  is  open  and 
fair,  and  the  terms  of  the  power  have  been  complied  with, 
the  mortn;agee  or  trustee  has  performed  his  duty,  and  the 
objection  cannot  be  made  that  a  larger  price  might  have 
been  secured  by  a  postponement.'*  But  tlie  mortgagee 
has  power,  if  he  exercises  his  discretion  reasonably,  to 
postpone  the  sale  to  some  future  time.'^  If  no  bidders  are 
present  the  sale  should  be  adjourned,  and  if,  in  such  a 
case,  the  auctioneer  bids  off  the  property  for  the  mortga- 
gee the  sale  is  void.^  It  is  not  necessary  that  the  notice 
of  the  adjournment  should  be  as  full  and  specific  as   the 

1  Kennedy  v.  Dunn,  58  Cat.  339;  Taylor  v.  Hopkins,  40  111.  442;  Mc- 
Pherson  v.  Sanborn,  88  111.  loU.  The  failure  of  the  trustee  to  indorse  on 
the  note  the  amount  bid  by  the  payee,  is  immaterial:  Ki<,'g9  v.  Owen, 
120  Mo.  176. 

2  McHany  v.  Schenck,  88  111.  357;  Fogarty  v.  Sawyer,  23Cal.  570; 
JVIunn  V.  Burjres,  70  111.  604;  Parker  v.  Banks.  79  N.  C.  480.  See  Palmer 
V.  Ilendrie,  28  Beav.  341;  AVatson  v.  Sherman,  84  III.  263;  Hoit  v.  Ru- 
eell,  56  N.  H.  559;  Yourt  v.  Hopkins,  24  111.  326;  Hubbard  v.  .larrell. 
23  Md.  66;  Cranston  v.  Crane,  97  Mass.  459;  93  Am.  Dec.  106. 

»  Cannon  v.  McCape,  114  N.  C.  580. 

*  Franklin  v.  Greene,  2  Allen,  519;  Davey  v.  Durant,  1  De  Cioxct  .T. 
535. 

"  Richards  v.  Holmes,  18  How.  143;  Tinkorn  r.  Purdy,  5  Johne,  345: 
Hosmer  v.  Sargent,  8  Allen,  97;  85  Am.  Dec.  683;  Warren  v.  Leland.  9 
Mass.  265. 

«  Campbell  v.  Swan,  48  Barb.  109.  See  Thompson  v.  Heywootb  12t) 
Mass.  401;  Vail  v.  Jacobs,  62  Mo.  130;  Meyer  r.  Jefferson  Ins.  Co.,  5 
Mo.  App.  245;  Johnston  f.  Easou,  3  Ircd.  Eq.  336. 
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origiual.^  The  general  rule,  in  case  of  an  adjournment, 
is  that  it  is  not  necessary  to  publish  a  new  notice  for  the 
same  length  of  time  that  the  original  was  published.''  In 
Illinois,  however,  it  was  held  that  when  a  trustee  adjourns 
a  sale,  a  new  notice  for  the  same  time  as  originally  re- 
quired must  be  given. ^  A  sale  will  be  void,  if  mad»'  be- 
fore the  time  fixed  in  the  notice  of  adjournment.*  It  is 
usual  to  allow  a  purchaser  a  certain  time  to  examine  the 
title,  and  time,  in  this  case,  is  not  generally  regarded  as 
being  of  the  essence  of  the  contract.* 

§  415.  Release  of  parcel  from  mortg-age. — If  a  parcel 
of  land  covered  by  a  mortgage  is  released  from  the  oper- 
ation of  the  mortgage,  the  right  to  sell  the  rest  of  the 
mortgaged  premises  under  a  power  of  sale  is  not  affected 
by  such  release.'^  And,  where  the  land  has,  after  the  exe- 
cution of  the  mortgage,  been  subdivided  by  the  raoi-t- 
gagor  into  parcels,  without  the  mortgagee's  concurrence, 
and  the  parties  have  joined  in  obtaining  the  release  of  a 
parcel,  the  rest  being  left  in  distinct  parcels,  the  sale  is 
not  void  if  made  in  parcels.' 

§  416.  Requirement  of  deposit. — The  trustee  ^as  the 
power  to  require  a  reasonable  deposit  at  the  time  of  the 
sale,  and,  if  the  deposit  required  is  not  unreasonably  large, 
and  the  purchaser  has  not  the  money  to  make  the  deposit, 
and  does  not  ask  for  a  delay,  the  property  may  be  put  up 
for  sale  again.*  But  a  sale  will  not  be  upheld  if,  against 
the  remonstrance  of  the  persons  who  attend  the  sale,  the 

1  Doxter  V.  Shepard,  117  Mass.  480. 

"  Bennett  v.  Brundage,  8  Minn.  4:52;  Jackson  v.  Clark,  7  Johns.  217; 
Westuiate  v.  Handlin,  7  How.  Pr.  372;  Dana  v.  Farrington,  4  Minn.  433; 
Sayles  v.  Smith,  12  Wend.  57;  27  Am.  Dec.  117.  See  Allen  v.  Cole,  9 
N.  J.  Eq.  (1  Stockt.)  286;  59  Am.  Dec.  416;  Hosmer  v.  Sargent,  8  Allen, 
97;  85  Am.  Dec.  683;  Stearns  v.  Welsh,  7  Han,  676. 

2  Thornton  v.  Boyden,  31  111.  200;  Griffin  v.  Marine  Co.  of  Chicago,  52 
111.  130. 

*  Miller  v.  Hull,  4  Denio,  101.  «  Dnrm  v.  Fish,  46  Mich.  312. 

'  Hobson  V.  Bell,  2  Beav.  17.  '  Durm  v.  FisU,  supra. 

8  Wing  V.  Hayford,  124  Mass.  249. 
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whole  amount  of  the  purchase  money  is  reciuircd  to  bo 
pai<I  at  the  time  of  the  sale,  or  within  an  hour  there- 
after.* 

§  417.  Riffht  of  mortjrajyee  to  imrchaso. — The  gen- 
eral rule  is,  that  unless  the  instrument  confers  the  power 
of  purchasing  upon  the  mortgagee,  he  is  not  allowed  to 
become  a  purchaser  at  his  own  sale,  the  law,  in  the  ab- 
sence of  a  special  stipulation,  not  permitting  him  to  occupy 
the  position  of  vendor  and  vendee  at  the  same  time.  "In 
such  a  sale  there  is  every  temptation  to  promote  his  own 
interest  at  the  sacrifice  of  that  of  the  owner.  The  law  will 
neither  subject  nor  suffer  him  to  be  tempted  to  act  unjustly. 
It  is  believed  to  be  a  rule  of  universal  application,  that 
the  olhcer  or  person  charged  with  tlie  sale  of  property  at 
auction,  whether  by  authority  of  law  or  under  a  power 
derived  from  the  owner,  is  prohibited  from  becoming  tlie 
purchaser.  If  sanctioned,  it  would  lead  to  oppression, 
wrong,  and  fraud,  highly  injurious  to  the  owner.  When 
such  a  purchase  has  been  made,  it  is  not  necessary  to 
show  that  wrong  has  resulted,  as  the  law  will  not  recog- 
nize such  a  bidder  as  capable  of  becoming  a  purchaser."  ' 
Wliere  the  mortgagee  thus  becomes  the  purchaser,  tlie 
equity  of  redemption  in  favor  of  the  mortgagor  still  at- 
taches to  the  property.*     A  trustee  under  a  deed  of  trust 

1  Goldsmith  v.  Osborne,  1  Edw.  Ch.  560.  See  Horsey  v.  Hough,  38 
Md.  130;  Maryland  L.  &  B.  S.  v.  Smith,  41  ]Md.  516. 

»  Mapps  V.  Sharpe,  32  111.  13,  22,  per  Walker,  J:  AVatson  v.  Sherman, 
84  111.263;  Phures  v.  Barbour,  49  111.  370;  Waite  v.  Deiinison,  51  111. 
319;  Ross  v.  Demoss,  45  111.447;  Whitehead  v.  Helleu,  76  N.  C.  99; 
Howard  v.  Ames,  3  Met.  308;  McLean  v.  Presley,  56  Ala.  211 ;  Lockett  v. 
Hill,  1  Woods,  552;  Roberts  c.  Fleming,  53  111.  196:  Gritiiii  r.  Marine 
Co.  of  Chicago,  52  111.  130;  ]Michoud  v.  Girud,  4  How.  503;  Robinson  v. 
Amateur  Assn.,  14  S.  C.  148;  Parinenter  v.  Walker,  9  K.  I.  22");  I'.en- 
ham  V.  Rowe,  2  Cal.  387;  56  Am.  Dec.  342;  Kornegay  i'.  Spicer,  76  N.  C. 
95;  Hyndman  v.  Hyndman,  19  Vt.  9;  46  Am.  Dec.  171;  D  .wiies  v. 
Grazebrook,  3  Met.  200;  Rutherford  v.  Williams,  42  Mo.  18;  Konis  v. 
Shaffer,  27  Md.  83.  But  see  Dawkins  v.  Patterson,  87  N.  C.  384;  Mills 
V.  AVilliams,  16  S.  C.  593. 

^  Benham  v.  Rowe,  2  Cal.  387  ;  59  Am.  Dec.  342.    Where  the  niortgaRee 
becomes  the  purchaser,  a  subsequent  sale  by  him,  purporliny  to  be  made 
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labors  under  tlie  same  disability  as  a  mortgagee,  as  to  his 
power  to  purchase  at  his  own  sale/  It  is  held  in  Texas 
that  if  the  sale  is  couducted  fairly,  the  mortgagee  may 
become  a  purchaser  at  his  own  sale  under  a  power.^  And 
in  New  York  it  is  held  likewise.'^  When  a  sale  is  made 
to  the  mortgagee,  the  mortgage  debt  is  extinguished  to 
the  extent  of  the  bid."  A  second  mortgagee  may  buy  at  a 
sale  under  a  power  contained  in  a  prior  mortgage.^  The 
wife  of  the  mortgagor  has  the  right  of  purchasing  at  a  sale 
under  the  power;  ^  and  so  has  the  mortgagor  himself/ 

§  418.  Sale  voidable  only. — Such  a  sale  is  not  void  but 
voidable  only/  "The  sale,  if  otherwise  regular,  is  void- 
under  the  same  power,  has  no  more  force  than  a  private  sale:  Lovelace 
V.  Hutchinson  (Ala.,  April  26,  1895),  17  So.  Rep.  623. 

1  Stephen  v.  Beal,  22  Wall.  329 ;  Lass  v.  Sternberg,  50  Mo.  124.  Where, 
in  compliance  with  the  statute,  a  sale  is  made  in  good  faith  by  the 
sheriff,  the  mortgagee  may  purchase  under  a  power  running  to  himself : 
Ramsey  v.  Merriam,  6  Minn.  168.  But  he  has  not  this  privilege  if  his 
own  agent  is  the  auctioneer,  and  makes  the  certificate  and  affidavit: 
Allen  V.  Chatfield.  8  Minn.  435. 

»  Connelly  v.  Hammond,  51  Tex.  635;  Howards  v.  Davis,  6  Tex.  174. 
See  Marsh  v.  Hubbard,  50  Tex.  203. 

^  Bergen  v.  Bennett,  1  Gaines  Oas.  1 ;  2  Am.  Dec.  81 ;  Elliott  v.  Wood, 
53  Barb.  285;  Hubbell  v.  Sibley,  5  Lans.  51.  This  power  is  now  ex- 
pressly conferred  by  statute  in  that  State:  3  Rev.  Stats.  (6th  ed.)  847, 
§  7.  See,  also,  Bloom  v.  Van  Rensselaer,  15  111.  503;  Richards  v.  Holmes, 
18  How.  143;  Nat.  Fire  Ins.  Co.  v.  Looniis,  11  Paige,  431. 

*  Harris  v.  Miller,  71  Ala.  26. 

*  Parkinsons.  Hanbury,  2  De  Gex,  J.  &  S.  450;  Shaw  v.  Bunny,  33 
Beav.  494;  Kirkwood  v.  Thompson,  2  Hem.  &  M.  392.  But  see  Taylor 
V.  Heggie,  83  N.  C.  244;  Bell  v.  Webb,  2  Gill,  163;  Boyd  v.  Hawkins,  2 
Ired.  Eq.  304;  Van  Epps  v.  Van  Epps,  9  Paige,  237. 

6  Gantz  V.  Toles,  40  Mich.  725;  Field  v.  Gooding,  106  Mass.  310. 

'  Otter  V.  Vaux,  6  De  Gex,  M.  &  G.  638.  If  the  sale  is  made  under 
the  order  of  a  court  of  bankruptcy,  providing  that  the  mortgage  debt 
shall  be  paid  out  of  the  proceeds,  and  permitting  the  mortgagee  to  buy 
at  the  sale,  the  costs  and  expenses  of  the  sale  are  properly  payable  out 
of  the  proceeds  of  the  sale,  without  touching  the  other  assets  of  the 
bankrupt,  although  thu  proceeds  may  not  be  sufficient  to  pay  the  debt : 
In  re  Ellerhurst,  2  Saw.  219. 

8  Gibbons  v.  Hong,  95  111.  45;  Blockley  v.  Fowler,  21  Cal.  326;  82 
Am.  Dec.  747;  Patten  v.  Pearson,  57  Me.  428;  Connolly  v-  Plammond, 
51  Tex.  635;  Bums  v.  Thayer,  115  Mass.  89;  Jenkins  v.  Pierce,  98  111. 
646;  Mulvey  v.  Gibbons,  87  111.  367. 
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able  only  at  the  election  of  the  party  whose  interests  are 
prejudiced  thereby.  It  is  not  absolutely  void.  The  title 
passes.  The  party  injured  may  defeat  and  avoid  it.  But 
if,  before  he  exercises  that  right,  the  estate  has  l)een  con- 
veyed to  another,  who  lias  purchased  in  good  faitii,  upon 
adequate  consideration  and  without  notice,  such  pur- 
chaser will  lu'Id  the  estate."*  Such  a  sale  is,  of  course, 
sulficient  to  enable  the  purchaser  to  maintain  an  action 
of  ejectment.''  But  in  North  Carolina,  it  is  held  that  the 
title  does  not  pass  by  such  a  sale.'  If  the  property  has 
been  sold  to  another  with  a  prior  understanding  that  the 
purchaser  should  reconvcy  to  the  mortgagee,  this  is  at- 
tempting to  do  indirectly  what  the  law  prohibits  when 
done  directly,  and  hence  the  mortgagee  will  acquire  a 
title  that  may  be  avoided.*  But  the  mortgagee  may  pur- 
chase the  property  of  one  who  has  bought  it  in  good 
faith,  without  any  prior  secret  agreement  for  a  sale  to 
the  movt^ageo.*  A  sale  to  the  mortgagee,  when  not  per- 
milted  by  the  mortgage,  m;iy  be  set  aside  by  the  mort- 
gagor, or  by  anyone  interested  under  him,  if  action  is 
not  unreasonably  delayed."  Wiien  a  mortgagee  becomes 
the  purchaser,  the  sale  may  be  set  aside  without  showing 
any  fraud  or  unfairness.^  And  the  disability  of  purchas- 
ing applies  also  to  an  agent  or  a  solicitor  of  the  mortgagee.^ 

»  Burns  v.  Thayer,  115  Mass.  89,  93. 

'  Hawkins  v.  Hudson,  45  Ala.  482. 

»  Whitehead  v.  Hellen,  76  N.  C.  99. 

♦  Umm  V.  Burges,  70  111.  604;  lloit  v.  Russell,  56  N.  H.  559;  Bush  v. 
Sherman,  SO  111.  160. 

'  Watson  V.  Sherman,  84  111.  263. 

»  Farrar  v.  Bayne,  73  111.  82;  Joynor  r.  Farmer,  78  X.  C.  196;  Munu 
V.  Burges,  70  111.  604;  Allen  v.  Ranson,  44  Mo.  263;  100  Am.  Dec.  2S2; 
Johnson  v.  Watson,  87  111  535;  McLean  v.  Presley,  5(>  Ala.  211;  Thurn- 
tort  V.  Irwin,  43  .Mo.  153.  See,  also,  Goldsmith  v.  Oshi^rne,  1  Edw.  Ch. 
560;  Withall  v.  Rives,  34  Ala.  91;  Harrison  v.  Roberts,  6  Fla.  711. 

^  Blocldey  v.  Fowler,  21  Cal.  32.5;  82  Am.  Dec.  747;  Thornton  i-.  Ir- 
vin,  43  Mo.  153;  Hoit  v.  Russell,  56  N.  H.  559. 

»  Orme  v.  Wright,  3  Jur.  19;  Ex  parte  James,  8  Ves.  337.  See,  also, 
Gardner  v.  Ogden,  22  N.  Y.  327:  78  Am.  Dec.  192;  Fox  i;.  Mackreth,  2 
Bro.  C.  C.  400;  Campbell  v.  Swan,  48  Barb.  109.  And  see  Dexter  v. 
Shepard,  117  Mass.  4S0. 
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If  a  bona  fide  purchaser  acquires  the  title  from  the  mort- 
gagee, it  will  be  valid  in  his  hands.^ 

§  419.  Waiver. — The  right  to  avoid  the  sale  must  be 
exercised  within  a  reasonable  time,  or  the  courts  will  con- 
sider the  right  as  waived.^  The  mortgage  deed  may,  of 
course,  provide  that  the  mortgagee  may  purchase  at  the 
sale  under  the  power,  and  in  such  a  case  there  must  be 
some  circumstance  which  would  invalidate  the  sale,  if  the 
purchase  was  made  by  anyone  else,  to  cause  the  court  to 
interfere.* 

§  420.     Mortg-agree  may  execute  a  deed  to  himself. — 

When  the  mortgagee  has  the  power  to  purchase  at  a  sale, 
and  does  become  the  purchaser,  he  has  the  power  to  exe- 
cute a  deed  to  himself  which  will  convey  the  title.*  Al- 
though at  one  time  it  was  intimated  that  this  could  not 
be  done,  and  that  the  deed  must  be  made  to  a  third 
person,'^  yet  no  objection  can  be  found  to  this  course,  and 
indeed  it  is  diihcult  to  see  how  a  mortgagee  could  effectu- 
ate his  purchase  unless  he  possessed  the  power  of  execut- 
ing a  deed  to  consummate  the  sale. 

§  421.      By  whom    the  deed  should    be    made.  —  The 

deed  should  be  made  by  the  person  who  possesses  the 
legal  title.  Hence,  if  an  administrator  has  no  power  to 
take  a  mortgage  in  that  capacity,  the  deed,  upon  a  sale 

1  Benham  v.  Rowe,  2  Cal.  387;  56  Am.  Dec.  342;  Blockley  v.  Fowler, 
21  Cal.  326;  82  Am.  Dec.  747;  Niiea  v.  Ransford,  1  Mich.  338;  51  Am. 
Dec.  95 ;  Rutherford  v.  Williams,  42  Mo.  18;  Dexter  v.  Shepard.  117  Mass. 
480;  Robinsoa  v.  OiiUom,  41  Ala.  693;  Burns  v.  Thayer,  115  .Alass.  89, 

2  Taylor  V.  Heggie,  83  N.  0.  244;  Joyner  v.  Fanner,  78  N.  C.  196; 
Nichols  V.  Baxter,  5  R.  I.  491;  Munn  v.  Surges,  70  111.  604;  Learned  v. 
Foster,  117  Mass.  865. 

»  Montgomery  v.  Dawes,  12  Allen,  397;  Elliott  v.  Wood,  45  N.  Y.  71. 

*  Hall  u.  Bliss,  118  Mass.  554;  19  Am.  Rep.  476.  Wliere  the  mort- 
gagee becomes  the  purchaser  at  a  sale  under  the  power,  he  has  both  the 
legal  and  equitable  title,  although  no  conveyance  may  have  been  made, 
and  can  recover  possession,  no  step  having  been  taken  by  the  mortgagor 
to  redeem:  Hambrick  v.  New  England  Mortgage  Security  Co.,  100  Ala. 
551, 

''  Dexter  v.  Shepard,  117  Mass.  480;  Jackson  v.  Colden,  4  Cowen,  266ii 
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by  him  under  the  power,  should  be  made  by  him  iu  his 
own  right.^  As  a  general  rule,  the  title  is  not  vested  in 
the  purchaser  until  the  execution  of  the  deed.  It  remains 
unaffected  by  the  sale  until  the  deed  is  executed.^  If  the 
power  is  given  also  to  the  assigns  of  the  mortgagee,  the 
assignee  in  case  of  an  assignment  should  execute  the  deed.' 
And  in  case  of  the  death  of  the  mortgagee,  the  power 
may  be  executed  by  his  executor  or  aduiiuistrator/  When 
a  deed  is  authorized  to  be  executed  in  the  name  of  the 
mortgagor,  by  the  donee  of  the  power,  it  should  be  made 
in  this  manner.*  If  a  married  woman  be  the  mortgagee, 
she  may  execute  the  power  of  sale  in  her  own  name, 
without  the  concurrence  of  her  husband.^  But  one  sale 
and  deed  can  be  made  by  a  trustee;  a  second  deed  passes 
no  title.^  The  title  that  the  purchaser  obtains  is  divested 
of  all  encumbrances  created  since  the  execution  of  the 
power.^  A  purchaser  is  bound  to  take  notice  of  the  title 
with  all  the  defects  that  tlie  records  disclose.^  He  takes 
the  equity  of  redemption  of  the  mortgagor  and  all  the 
title  that  the  mortgagee  possesses  by  virtue  of  his  mort- 
gage.^°  But  an  independent  title  acquired  by  the  mort- 
gagee, or  a  right  that  he  reserved  in  originally  conveying 
the  mortgaged  premises  to  the  mortgagor,  before  the  exe- 
cution of  a  mortgage  to  secure  the  purchase  money,  does 
not  pass  by  the  sale."     If  there  has  been  any  irregularity 

1  Wilkersonv.  Allen,  67  Mo.  502. 
»  Tripp  v.Ide,  3  R.  I.  51. 
»  Houtli  V.  Hall,  60  111.  .S44. 

*  Suloway  i'.  Strawbridge,  7  De  Gex,  M.  i^  G.  594. 

'  Speer  v.  Hadduck,  31  111.  439.  If  a  deed,  in  a  caee  of  this  kind,  be 
made  in  the  name  of  the  mortgagee,  although  it  may  not  convey  a  title 
in  fee  simple  in  law,  an  eiuitable  title  will  p.i3s  by  it  to  the  grantee: 
Mulvey  v.  Gibbons,  87  111.  007.     See  Gibbons  r.  Hoag,  95  111.  45. 

'  Cranston  v.  Crane,  97  Mass.  459;  93  Am.  Dec.  106. 

'  KoL'ster  v.  Burke,  81  111.  436. 

•  Sims  u.  Field,  66  Mo.  Ill;  Doolittle  «.  Lewis,  7  Johns.  Ch.  4o;  U 
Am.  Dec.  389;  Bancroft  v.  Ashhurst,  2  Grant  Cas.  513. 

'•'  Barnard  v.  Duncan,  38  Mo.  170;  90  Am.  Dec.  416. 

'0  Torrey  v.  Cook,  116  Mass.  163;  Hall  v.  Bliss,  118  Mass.  554;  19  Am. 
Rep.  476;  Brown  v.  Smith,  116  Mass.  108. 

"  Walsh  V.  Macomber,  119  Mass.  73.  bee  Skiltou  v.  Roberts,  129  Masa. 
806. 
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in  the  sale,  and  the  sale  for  this  reason  is  declared  void, 
a  purchaser  who  has  paid  the  purchase  money  succeeds 
to  the  rights  of  the  mortgagee,  and  the  sale,  although  in- 
valid, operates  as  an  assignment  of  the  mortgage/  A 
party  who  purchases  under  an  invalid  sale,  is  entitled  to 
compensation  for  any  improvements  which  he  has  made, 
after  entering  into  possession.^  The  attorney  for  the 
beneficiary  is  competent  to  act  as  trustee  where  the  deed 
of  trust  authorized  any  attorney  residing  in  the  State  to 
act,  that  the  beneficiary  might  appoint  in  writing  in  case 
the  trustees  named  in  the  deed  of  trust  should  refuse 
to  act.^ 

§  422.      Deed  to  a  person  other  than  purchaser. — If 

the  purchaser  requests  that  the  deed  be  made  to  some 
other  person  than  himself,  the  trustee  can  execute  the 
deed  to  such  person.  "  It  is  often  the  case,"  says  Mr. 
Justice  Breese,  "a  bidder  at  a  public  sale  like  this  trans- 
fers his  bid  to  another,  and  directs  the  deed  to  be  made 
to  such  person,  and  if  there  be  no  fraud  in  the  transac- 
tion, and  no  loss  to  the  mortgagor  thereby,  there  can  be 
no  objection."* 

§  423.  Reference  in  deed  to  power. — It  is  not  abso- 
lutely necessary  to  the  execution  of  a  power,  that  the 
deed  should  recite  or  refer  to  it.  But  where  the  grantor 
in  a  deed  has  an  estate  which  will  pass  without  an  execu- 
tion of  the  power,  and  the  deed  is  silent  on  the  interest  to 
be  conveyed,  the  law  will  presume  that  he  intended  to 
convey  the  estate  that  he  possessed  and  no  more.  Hence, 
if  the   mortgagee  executes  a  simple  conveyance    of  the 

1  Robinson  v.  Ryan,  25  N.  Y.  320;  Brown  v.  Smith,  116  Mass.  108; 
Grovefcnor  v.  Day,  Clarke  Ch.  109;  Jackson  v.  Bowen,  7  Cowen,  13;  Gil- 
bert V.  Cooley,  Walk.  Ch.  494;  Johnson  v.  Robertson,  34  Md.  165;  Stack- 
pole  V.  Robbins,  47  Barb.  212;  State  Bank  of  Bay  City  v.  Chapelle,  40 
Mich.  447;  Rus'^ell  v.  Whitley,  59  Mo.  196;  Clark  v.  Wilson,  56  Miss. 
753;  Mies  v.  Ransford,  1  Mich.  338;  51  Am.  Dec.  95. 

2  Queen  City  Perpetual  Bull  ling  Assn.  v.  Price,  53  Md.  397. 
'  Cloud  V.  Kansas  Loan  &  Trus^t  Co.,  52  Mo.  App.  318. 

*  In  Johnson  v.  Watson,  87  111.  535. 
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property,  without  referring  to  tlie  power,  or  the  nature  of 
his  interest  in  the  property,  the  deed  will  convey  only  the 
estate  and  power  of  sale  subject  to  the  mortgagor's  equity 
of  redemption.^ 

§  424.  Death  of  purchaser. — Wliere  a  sale  is  made 
under  a  power,  and  the  purchaser  dies  Ijefore  the  pur- 
chase has  been  completed,  his  executors  may  pay  tlie 
purchase  money,  and  take  a  deed  to  themselves,  as  execu- 
tors, in  trust  for  the  persons  interested  in  the  estate.  They 
may  maintain  an  action  in  ejectment  against  the  mort- 
gagor, based  on  the  title  conveyed  to  them  by  such  deed.^ 

§  425.  R^'citals  in  deed. — Unless  the  deed  of  trust  or 
mortgage  declares  that  the  recitals  contained  in  the  deed, 

1  Pease  i-.  Pilot  Knob  Co.,  49  Mo.  124.  Bliss,  J.,  in  delivering  the 
opinion  of  the  court,  said:  "In  executing  a  power  of  sale,  the  convey- 
ance, to  be  regular,  should  recite  or  refer  to  the  power.  This  is  the  rule, 
and  conveyancers  should  not  disregard  it.  Still,  the  omission  of  such 
recital  vr  reference  will  not  vitiate  an  attempted  execution,  provided  it  le 
plain  I  hat  it  was  the  intention  of  the  party  to  execute  the  power.  It  is 
a  question  of  intention,  as  sliown  by  the  instrument.  It  is  presumed 
that  one  who  executes  a  conveyance  designs  to  perform  a  valid  and  ef- 
fective act;  heuce,  the  ordinary  test,  that,  if  the  instrument  would  be 
wholly  inoperative,  unless  taken  as  an  execution  of  the  power,  the 
maker  will  be  considered  as  having  intended  to  execute  it,  although  no 
reference  to  the  power  is  made ;  but  '  if  there  be  any  legal  interest  on 
which  the  deed  can  attach,  it  will  not  execute  a  power':  4  Kent,  334; 
2  Washb.  325;  White  v.  Hicks,  33  N.  Y.  383.  If,  then,  in  the  case  at 
bar,  Kolfe  and  Jamieson  had  an  estate  in  the  land  in  lontroversv  tluit 
would  }>a;^s  by  their  deed,  it  cannot  be  presumed  t!iat  tiiey  intended  to 
convey  more  than  sucii  estate.  Rolfe  and  Jamieson  had  an  estate  as 
mortgagees,  coupled  with  a  power,  and  the  effect  of  their  deed  was  to 
convey  the  estate  and  power  to  Van  Doren.  subject  to  Johnson's  equity 
of  redemption  ;  for  a  mortgage  with  a  power  of  sale  grants  the  estate, 
subject  to  extinguishment  by  performance  of  conditions,  and  the  power, 
coupled  with  an  interest,  and  irrevocable,  is  ingrafted  on  the  estate,  and, 
with  the  estate,  vests  in  the  assignee  of  the  mortgagor  [mortgag<'e] :  4 
Kent,  147;  2  Washb.  324.  Having,  then,  an  estate — a  sul)staiitial  in. 
terest  which  could  pass — the  conveyance  furnishes  no  evidence  of  any 
intention  to  execute  the  power,  and  thus  extinguish  the  equity  of  re- 
demption." Where  a  sale  has  been  made  in  separate  parcels  and  for 
separate  bids,  a  deed  is  not  proper  wiiich  represents  the  sale  as  one  made 
in  bulk  for  a  single  bid :  Grover  v.  Fox,  3G  Mich.  461. 

''  Lewis  r.  Wells.  50  Ala.  198. 
Ueeds,  Vol.  l.  —  ;i6 
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made  in  pursuance  of  the  sale  under  the  power,  shall  be 
prima  facie  evidence  of  the  facts  thus  stated,  the  recitals 
will  not  have  this  effect.^     But  in  Iowa  the  courts  seem 
to  take  the  view  that,  inasmuch  as  the  statute  makes  the 
deed,  when  properly  acknowledged  and  recorded,  admis- 
sible in  evidence  without  further  proof,  the  recitals  are 
prima  facie  evidence  of  the  facts  recited  in  the  deed,  so 
far  as  they  may  be  material  to  the  execution  of  the  trust 
by  the  trustee.^     In  Michigan  it  is  held  that  a  deed  of 
the  sheriff  is  no  evidence  by  itself  of  a  regular  and  legal 
foreclosure  of  a  mortgage   by  advertisement  under  the 
statute/      Where,   however,   the    deed  of    trust    provides 
that,  in  default  of  payment,  and  in  the  event  of  a  sale, 
the  recitals  in  any  deed  which  the  trustees  may  execute 
shall  be  conclusive  evidence  of  such  default,  of  the  cred- 
itor's application  for  the  sale  of  the  property,  and  of  the 
publication  of  tlie  notice  of  sale,  the  grantor,  in  the  ab- 
sence of  fraud,  is  concluded   by  such  recitals  contained 
in  a  deed  executed  by  the  trustees.* 

§  426.  Growing-  crops. — A  sale  under  a  deed  of  trust 
entitles  the  purchaser  to  the  crops  growing  on  the  land 
as  an  appurtenance  to  the  land.^  He  is  entitled  to  them 
as  against  the  mortgagor,  and  all  claiming  under    him 

»  Neilson  v.  Charitan  Co.,  60  Mo.  386 ;  Vail  v.  Jacobs,  62  Mo.  130 ;  Han- 
cock V.  Whybark,  66  Mo.  672;  Carter  v.  Abshire,  48  Mo.  300. 

*  Beat  V.  Blair,  33  Iowa,  318;  Ingle  v.  Jones,  43  Iowa,  286. 

»  Barman  v.  Carharrt,  10  Mich.  338;  Hebert  v.  Bulte,  42  Mich.  489. 
See  Wood  v.  Lake,  62  Ala.  489.  In  the  former  case  a  suit  was  brought 
upon  the  guaranty  of  a  note,  and  the  court  said  :  "  The  sheriff's  deed  is 
no  evidence  of  a  regular  or  legal  foreclosure.  The  guarantor  has  the 
right  to  have  the  proper  steps  taken  in  due  form  of  law,  in  order  that 
bidders  may  be  safe  in  purchasing,  and  that  the  property  may  not  be 
sacrificed.  The  regularity  of  the  proceedings  becomes  important,  there- 
fore, in  determining  the  responsibility  of  the  guarantor;  and  the  sheriff's 
deed  is  no  more  evidence  of  it  than  an  execution  is  of  the  proceedings  to 
obtain  judgment.  The  statute  requisites  must  be  shown  to  have  been 
complied  with  so  as  to  make  tlie  sale  lawful."  See  Carter  v.  Eeeves,  75 
Mo.  104. 

*  Carey  v.  Brown,  62  Cal.  373. 

»  Harmon  v.  Fisher,  46  Mich.  312. 
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subsequently  to  the  registration  of  the  mortgage  or  trust 
deed/ 

§  427.  Sale  before  default  in  trust  deed  passes  legal 
title. — If  the  trustee  sells  before  default,  his  deed  will 
confer  the  legal  title  upon  the  grantee,  in  trust  for  the 
benefit  of  the  grantor.^  "By  the  terms  of  the  trust  deed, 
however,  the  legal  title  to  the  premises  was  vested  in  the 
trustee.  At  law,  a  sale  and  conveyance  by  him  would 
operate  to  transfer  the  legal  title.  Whether  the  sale  was 
made  in  compliance  with  the  power  contained  in  the  trust 
deed  or  not,  was  not  a  proper  subject  of  inquiry  in  an  ac- 
tion of  ejectment.  If  the  trustee  sold  contrary  to  the 
terms  of  the  trust  deed,  the  remedy  was  in  equity."^ 

§  428.  Setting  aside  sale. — The  validity  of  a  sale  can- 
not be  questioned  by  a  stranger.  This  can  be  done  only 
by  the  mortgagor  or  some  one  who  claims  under  him.'' 
The  trustee  or  mortgagee,  in  exercising  the  power  of  sale, 
must  act  with  fairness  and  good  faith.^  He  must  sell  for 
the  best  price  possible,  and  if  a  purchaser  knows  that  the 
mortgagee  is  sacrificing  the  property,  he  is  not  an  inno- 
cent purchaser,  and  acquires  no  rights  other  than  tho^e 
of  an  assignee  of  the  mortgage.*     A  secret  arraugement 

1  Sapikn  V.  Beasley,  9  111.  App.  71. 

>  Chicago,  Koc-k  Island  etc.  li.  R.  Co.  v.  Kennedy,  70111.  350.  Butfeee 
Long  V.  Long,  79  Mo.  644 ;  Foster  v.  Boston,  133  .Mass.  143. 

^  Koester  v.  Bnrke,  81  111.  436,  439,  per  Craig,  J.  See  Graliara  v. 
Anderson,  42  111.  514;  92  Am.  Dec.  89;  Dawson  v.  Hayden,  67  111.  o2. 

*  Wormell  v.  Nason,  83  N.  C.  32. 

*  Longwithv.  Butler,  8  111.  (3  Gilm.)  32;  Ellsworth  v.  Lockwood,  42 
N.  y.  89;  Jencks  v.  Alexander,  11  Paige,  619.  See  Littell  r.  Grady,  38 
Ark.  584. 

«  Rankle  v.  Gaylord,  1  Nev.  123.  A  sale  under  a  first  mortgage  will 
not  be  set  aside  at  the  suit  of  a  subsequent  encumbrancer  for  inade.iiiate 
consideration  wliere  there  is  no  fraud:  Hardwicke  v.  Hamilton,  121  Mo. 
465.  "Where  there  is  no  fraud  unless  the  price  is  so  inadeijuate  as  to 
shock  the  conscience  of  the  court,  the  judgment  of  tiie  court  below  con- 
firming the  sale  will  not  be  disturbed:  Martin  i-.  Barth,  4  Col.  App. 
346.  See,  also,  Holdsworth  r.  Shannon,  113  Mo.  508;  35  Am.  St.  Rep. 
719;  Austin  v.  Hatch,  159  IMass.  598.  A  mortgagee  claiming  on  his 
notice  a  larger  amount  than  is  due,  and  bidding  in  the  property  for  that 
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eutered  into  between  the  mortgagee  and  a  purchaser  is  a 
good  ground  for  setting  the  sale  aside.^  But  the  party 
who  thus  charges  collusion  between  the  purchaser  and  the 
person  selling  under  the  power  has  the  burden  of  proof 
of  showing  it.^  And  weighty  reasons  should  be  produced 
for  setting  the  sale  aside.^  A  sale  will  be  invalidated  by 
the  fact  that  the  purchaser  forms  a  combination  with 
other  bidders  to  secure  the  property  at  a  price  less  than 
its  value.*  If  a  sale  has  been  conducted  in  good  faith  and 
fairly  in  every  respect,  it  cannot  be  vacated  because  the 
price  paid  is  inadequate;^  But  the  price  for  which  the 
property  is  sold,  may  be  so  grossly  inadequate  as  to  lead  to 
the  inference  of  fraud.^  A  sale  will  be  set  aside  when  the 
owner  is  insane,  and  the  mortgagee,  having  full  cogni- 
zance of  the  fact,  buys  the  land  for  less  than  half  what  it 
is  worth,  and  a  purchaser   from  the  mortgagee  who  pos- 

amount,  is  liable  for  the  excess  to  the  mortgagor  or  his  assigns :  Fagan 
V.  People's  Sav.  &  Loan  Assn.,  55  Minn.  437. 

'  Thompson  v.  Hey  wood,  129  Mass.  409. 

"  Bush  V.  Sherman,  80  111.  160;  Munn  v.  Burges,  70  111.  604. 

»  Carrothers  v.  Harris,  23  W.  Va.  177. 

*  Dover  v.  Kennerly,  44  Mo.  145. 

^  Kline  v.  Vogel,  11  Mo.  App.  211;  Kennedy  v.  Dunn,  58  Cal.  839; 
Hood  V.  Adams,  128  Mass.  207.  See  Hubbard  v.  Jarrell,  23  Md. 
66;  Lalor  v.  McCarthy,  24  Minn.  417;  Stoffel  v.  Schroeder,  62  Mo.  147; 
Meyer  v.  Jefferson  Ins.  Co.,  5  Mo.  App.  245;  Shine  v.  Hill,  23  Iowa,  1:64; 
Dryden  v.  Stephens.  19  W.  Va.  1;  Pannly  v.  Walker,  102111.  617. 

«  Horsey  V.  Hough,  38  Md.  130;  King  v.  Bronson,  122  Mass.  122; 
Klein  v.  Glass,  53  Tex.  37;  Landram  v.  Union  Bank  of  Mo.,  63  Mo. 
48;  Wing  v.  Hayford,  124  Mass.  249  ;  Harnickell  v.  Orndorff,  35  Md.  341 ; 
Equitable  Trust  Co.  v.  Fisher,  106  111.  189.  This  is  the  same  rule  tliat 
apolies  to  a  sale  under  a  decree  of  forecloHure :  Gould  v.  Libby,  24  How. 
Pr.  440:  Strong  v.  Catton,  1  Wis.  471;  Littell  v.  Zuntz,  2  Ala.  256;  36 
Am.  Dec.  415;  Am.  Ins.  Co.  v.  Oakley,  9  Paige,  496;  38  Am.  Dec.  561; 
Kellogg  V.  Howell,  62  Barb.  280;  Lefevre  v.  Laraway,  22  Barb.  167;  Hill 
V.  Hoover,  5  Wis.  386;  68  Am.  Dec.  70  j  Boyd  v.  Hudson  City  Acad.  Soc, 
24  N.  J.  Eq.  349;  Northrop  v.  Cooper,  23  Kan,  432;  Allis  v.  Sabin,  17 
Wis.  626;  Tripp  v.  Cook,  26  Wend.  143;  Whitbeck  v.  Rowe,  25  How.  Pr. 
403;  Eleventh  Ward  Sav.  Bank  v.  Hay,  55  How.  Pr.  444;  Thompson  v. 
Mount,  1  Barb.  Ch.  607;  Warren  v.  Foreman,  19  Wis.  35;  Benton  v. 
Shreve,  4  Ind.  66;  Henderson  v.  Lowry,  5  Yerg.  230;  West  v.  Davis,  4 
McLean,  241;  Martin  v.  Swofford,  59  Miss.  328;  Kneeland  v.  Smith,  13 
Wis.  591;  Mahone  v.  Williams,  39  Ala.  202.  See  on  the  question  of 
acquiescence,  Sloan  v.  Frahingham,  65  Ala.  593. 
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sesses  the  same  knowleilge  occupies  no  better  position 
than  the  mortgagee.*  A  court  of  equity  will  not  interfere 
with  a  sale,  because  the  mortgagor  through  mistake  or 
negligence  failed  to  attend  the  sale,  when  the  proper 
notices  have  been  given,  and  no  bad  faith  can  be  shown 
on  the  part  of  the  mortgagee.^  If  the  owner  of  the  equity 
of  redemption  becomes  bankrupt,  tiio  i)r<jfO(Mlings  for  sale 
must  bo  by  permission  of  the  court  of  bankru[)tcy.^  For 
the  purpose  of  preventing  competition,  tiie  assignee  of  a 
mortgage,  who  acted  as  auctioneer,  sold  the  property  to 
his  own  brother,  as  soon  as  he  saw  the  owiier  of  the 
equity  of  redemption  approaching  the  place  wlicre  the 
sale  was  being  conducted.  The  sale  was  held  fraudulent 
and  void.*  If  the  statute  requires  an  aifidavit  of  sale  to 
be  made  and  tiled,  neglect  to  do  so  does  not  invalidate 
the  sale.  Such  a  provision  is  merely  directory.'  Tlie 
mortgagor,  or  those  claiming  under  him,  may  show  the 
falsity  of  the  facts  stated  in  the  affidavits,  even  when  they 

^  Encking  v.  Simmons,  28  Wis.  272. 

«  King  v.  Bronson,  122  Mass.  122. 

»  Hiitcliings  V.  INIuzzy  Iron  AV.^rks,  6  Ch.  L.  N.  27;  In  re  Brinkman, 
7  Nat.  Ikuik.  Reg.  421.  The  bankruptcy  of  a  subsequent  mortgagee  does 
not,  however,  interfere  with  the  execution  of  a  power  of  sale  in  a  prior 
mortgaL'e:  Long  v.  Rogers,  6  liiss.  416. 

*  Jackson  v.  Crafts,  18  Johns.  110.  And  see  I.oeber  r.  Eckes,  55  Md. 
1;  Banta  v.  Maxwell,  12  How.  Pr.  479;  Leet  v.  McMaster,  51  Barb.  L'36; 
VaiU.  Jacobs,  62  Mo.  i:W;  Walker  i>.  Carlelon,  97  Hill,  582;  Bi-ler  r. 
Waller,  14  Wall.  297;  Mann  v.  Best,  62  Mo.  491;  Hurd  v.  Case,  32  111. 
45;  83  Am.  Dec.  249;  Soule  v.  Ludlow,  6  Tliomp.  &  C.  424;  Miirdock  v. 
Eiiipie,  19  How.  Pr.  79;  St.  Joseph  Manufacturing  Co.  v.  Daggett,  84  ill. 
556-  Fenner  v.  Tucker,  6  R.  I.  551;  Robinson  v.  Amateur  Assn.,  98  111. 
vAq\  Sternberg  v.  Valentine,  6  Mo.  App.  176.     See  Helm  v.  Yerger,  61 

•>  Field  V.  Gooding,  106  Mass.  310;  Menar.l  i-.  Crowe,  20  Minn.  448; 
Learned  v.  Foster,  117  Mas?.  3tJ5;  Burns  v.  Thayer,  115  .Mass.  89;  Tnthill 
V  Tracv  31  N  Y.  157;  Frink  v.  Thompson,  4  Lans.  489;  Wilkerson  v. 
Allen  67  Mo.  502;  Howard  v.  Hatch,  29  Barb.  297.  See  Bunce  t-.  Reed. 
16  Barb.  347;  Mowry  v.  Sanborn,  72  N.  Y.  534.  In  Smith  v.  Provm,  4 
Allen  516  it  was  held  that  a  sale  would  be  considered  void  where  it  was 
provided  in  a  mortgage  that  an  alhdavit  of  the  proceedin>.is  un-ler  the 
power  should  be  recorded  in  a  certain  county  within  one  year,  and  tlie 
atlidavit  was  not  made  and  tiled  within  such  specitied  period. 
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are  made  presumptive  evidence  of  such  facts.^  And  to 
entitle  the  affidavit  to  the  effect  of  presumptive  evidence, 
it  must  be  made  within  a  reasonable  time  after  the  sale.* 

§  429.  Agreements  between  mortgag^or  and  mort- 
g-ag-ee. — The  fact  that  an  agreement  existed  between  the 
parties  to  a  mortgage,  that  a  sale  should  not  be  made  with- 
out giving  the  mortgagor  personal  notice,  does  not  affect 
the  tiile  of  a  bona  fide  purchaser  in  good  faith  under  the 
power.^  If  the  property  is  offered  by  the  auctioneer  as 
free  from  encumbrances,  and  the  purchaser,  on  that  un- 
derstanding, offers  an  amount  which  is  the  full  value  of 
the  property,  and  the  property  is  in  fact  encumbered  by 
prior  mortgages  which  are  not  discharged  before  the  ten- 
der of  the  deed,  the  purchaser  has  sufficient  reason  for 
refusing  to  take  the  deed  and  complete  his  purchase.*  An 
agreement  between  the  parties  to  defer  a  sale  in  consider- 
ation of  the  payment  of  the  interest  due,  does  not  affect 
the  title  of  a  bona  jide  purchaser.*  An  invalid  sale  cannot 
oi^erate  as  an  assignment  of  the  mortgage,  when  the  sale 
is  made  by  a  person  who  possesses  no  authority  to  act 
for  the  mortgagee.®  If  a  bona  fide  purchaser  buys  the 
whole  of  the  mortgaged  property  without  notice  that  a 
part  of  it  has  been  released  from  the  operation  of  the 
mortgage,  and  the  release  is  not  recorded,  the  release  does 
not  affect  his  title,  and  he  will  hold  the  entire  property.' 

1  Mowry  v.  Sanborn,  68  N.  Y.  153;  72  N.  Y.  534;  Arnot  v.  McClure,  4 
Denio,  41 ;  Sherman  v.  Willett,  42  N.  Y.  146.  See  Dwight  v.  Phillipa,  48 
Barb.  116;  Bume  v.  Reed,  16  Barb.  347;  Alden  v.  Wilkina,  117  Mass. 
216;  Childs  v.  Dolan,  5  Allen,  319. 

*  Mundy  v.  Monroe,  1  Mich.  68. 

»  Randall  v.  Hazleton,  12  Allen,  412. 

*  Mayer  v.  Adrian,  77  N.  C.  83. 

'  Beatie  v.  Butler,  21  Mo.  313 ;  64  Am.  Dec.  234.  See  Montague  v. 
Dawes,  12  Allen,  397.     But  see  Redmond  v.  Packenham,  66  111.  434. 

"  Hayes  v.  Leinlokken,  48  Wis.  509. 

^  Palmer  v.  Bates,  22  Minn.. 532.  If  a  purchaser  at  a  sale  regularly 
conducted  declines  to  complete  the  purchase,  he  may  be  compelled  to  do 
80  by  a  bill  in  equity  for  a  sjjecific  performance.  A  suit  may  be  had 
against  him  for  damages :  Sherwood  t;.  Saxton,  63  Mo.  78;  Gardners. 
Armstrong,  31  Mo.  535;  Dover  v.  Kennerly,  38  Mo.  469.    A  mortgagee 
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If  the  purchaser  at  the  sale  under  tlie  power  neglects  to 
record  his  deed,  a  person  who  subsequently  takes  a  deed 
from  the  mortgagor  acquires  no  equity  of  redemption. 
By  the  registration  of  the  mortgage,  all  persons  are  put 
upon  inquiry  as  to  the  proceedings  taken  under  the 
power.'  If  an  agreement  is  made  between  the  purchaser 
and  the  mortgagor,  to  allow  the  latter  to  redeem  the  es- 
tate, the  foreclosure  may  be  opened,  or  the  court  may  en- 
force the  specific  performance  of  the  agreement.^  If,  dur- 
ing the  time  allowed  by  law  for  redemption,  a  mortgagee, 
who  has  purchased  the  premises  at  his  own  sale,  stipulates 
with  the  mortgagor  for  an  extension  of  the  time  of  re- 
demption beyond  that  given  by  the  statute,  and  takes 
money  from  the  mortgagor  in  pursuance  of  this  agree- 
ment, the  sale  becomes  ineliectual.  The  mortgag<-'e  is 
not  permitted  subsequently  to  abide  by  the  sale  and  to 
derive  title  under  the  sheriff's  deed.' 

or  beneficiary  will  acquire  no  title  by  a  saU»  under  a  mortfrafre  or  trust 
deed,  securing  a  note  tainted  with  usury,  and  for  this  reason  declared 
by  the  statute  to  be  void:  Penny  v.  Cook,  19  Iowa,  53S;  Hyland  v.  Staf- 
ford, 10  Barb.  558;  Jackson  v.  Dominick,  14  Johns.  435.  If  a  morttra^iee 
purchases  at  his  own  sale,  and  the  sale  is  void,  he  acquires  no  rights  by 
such  sale :  Queen  City  Perpetual  Building  Assn.  v.  Price,  53  Md.  397. 
See  Wittowski  v.  Watkins,  84  N.  C.  456. 

1  Farrar  v.  Payne,  73  111.  82;  Heaton  v.  Prather,  84  111.  3:'.0.  And 
Bee  Wood  V.  Augustine,  61  Mo.  46;  Demarest  v.  Wynkoop,  3  Johns.  Ch. 
129;  8  Am.  Dec.  467. 

■^  Lockwood  V.  Mitchell,  7  Ohio  St.  387;  70  Am.  Dec.  78;  Orme  v. 
Wriglit,  3  Jur.  19.     But  see  Euimona  v.  Ilawn,  75  Ind.  3.>6. 

3  Dodge  V.  Brewer,  31  Mich.  2J7.  But  if  the  agreement  is  that  the 
whole  sum  is  to  be  i>aid  during  the  time  allowed  for  redi'mption.  part 
payments  during  that  time  do  not  avoid  the  sale:  Cameron  v.  Adams, 
SlMich.  426.  And  see  Hood  r.  Adams,  124  Mass.  481;  26  Am.  Hep. 
687 ;  Medsker  c.  Sweeney,  45  Mo.  273;  Learned  v.  Foster,  117  Mass.  365; 
Atwater  v.  Kinman,  Har.  (Mich.)  243;  AVilson  v.  Wilson,  4  Jowa,  309. 
The  purciiaser  and  all  parties  claiming  undi-r  him  are  neces.-ary  parties 
to  a  suit  inequity  to  set  aside  the  sale:  Fairman  v.  Peck,  87  111.  loB; 
Candee  v.  Burke,  1  Hun,  546.  See,  also,  on  the  question  of  practice  in 
setting  sales  aside,  Jackson  v.  Bowen,  7  Cowen,  13;  Robinson  r.  Kvan, 
25  N.  Y.  320;  Vroom  v.  Ditmas,  4  Paige,  526;  Thoni].son  v.  Heywooil, 
129  Mass.  401 ;  Keece  v.  Allen,  5  Gilm.  236;  48  Am.  Dec.  336;  Chapin  v. 
Billings,  91  111.539;  Dawson  v.  Hayden,  67  111.52;  Graham  c.  Ander- 
son, 42  111.  514;  92  Am.  Dec.  89;  Kice  v.  Brown,  77  111.  541»;  Goldsmith 
V.  Osborne,  1  Edw.  Ch.  560.     Delay  in  bringing  suit  to  set  aside  a  void- 
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§  430.  Enjoining:  sale. — If  the  mortgage  is  void  on 
account  of  fraud,  a  sale  under  the  power  contained  in  it 
may  be  enjoined.^  A  sale  will  not  be  enjoined  because 
money  is  scarce,^  nor  because  it  would  result  in  clouding 
the  title.^  The  power  of  sale  cannot  be  exercised  for  the 
purpose  of  securing  an  advantage  under  another  mort- 
gage.^ A  sale  will  not  be  enjoined  to  give  the  mortgagor 
an  opportunity  to  prosecute  a  bill  to  rectify  a  mistake 
alleged  to  have  been  made  in  the  mortgage  in  stating  the 
debt.^  To  entitle  the  petitioner  to  an  injunction,  he  must 
show  substantial  reasons  for  seeking  the  aid  of  the  court. 


able  sale,  may,  in  some  instances,  be  considered  a  waiver  of  all  irregular- 
ities: Watson  V.  Sberman,  84  111,  263;  Jenkins  v.  Pierce,  98  111.646; 
Bush  V.  Sherman,  80  111.  160;  Landrum  v.  Union  Bank  of  Mo.,  63  Mo. 
48;  Caudle  v.  Murphy,  89  111.  352;  Connolly  v.  Hamond,  51  Tex.  635; 
Hoffman  v.  Harrington,  33  Mich.  392;  Gibbons  v.  Hoag,  95  111.  45;  Ham- 
ilton V.  Lubukee,  51  111.  415;  99  Am.  Dec.  562.  See,  also,  Joyner  v. 
Farmer,  78  N.  C.  196;  M'Hany  v.  Schenk,  88  111.  357;  Walker  v.  Carle- 
ton,  97  111.  582;  Meyer  v.  Jefferson  Ins.  Co.,  5  Mo.  App.  245;  Schwaz  v. 
Sears,  Walk.  Ch.  170.  For  some  late  cases  on  various  points  relating  to 
tbe  execution  of  deeds  under  powers  of  sale  in  trust  deeils  and  mort- 
gages, and  the  construction  of  such  powers,  see  Fryar  v.  Fryar,  62  Miss. 
205;  Learned  v.  Geer,  139  Mass.  31;  Bridges  v.  Ballard,  62  Miss.  237; 
V\''ilson  V.  Page,  76  Me.  279;  White  v.  McClellan,  62  Md.  347;  Fetch  v. 
Wotherbee,  110  111.  475;  Newburger  v.  Perkins,  62  Miss.  584;  Martin  v. 
Alter,  42  Ohio  St.  94;  Philips  v.  Bailey,  82  Mo.  639;  Tartt  v.  Clayton, 
109  111.  579;  Wicks  v.  Caruthers,  13  Lea  (Tenn.),  353;  Bragdonv.  Hatch, 
77  Me.  433;  McGovern  v.  Union  Mut.  Lile  Ins.  Co.,  109  111.  151;  Gar- 
land V.  Watson,  74  Ala.  323;  Hoyt  v.  Pantucket  Savings  Institution,  110 
III.  390;  Clevinger  v.  Ross,  109  111.  349;  Boyd  v.  Warmack,  62  Miss.  536; 
Laclede  Bank  v.  Keeler,  109  111.  385;  Mitchell  v.  Nodaway  County,  80  Mo. 
257;  Knox  r.  McCain,  13  Lea  (Tenn.),  197. 

1  Foster  v.  Wightman,  123  Mass.  100 ;  Southampton  Boat  Co.  v.  Muntz, 
12  Week.  Rep.  330.  See  Fairfield  v.  McArthur,  15  Gray,  526;  McCorley  v. 
Tippah  County,  58  Miss.  483;  Powell  v.  Hopkins,  38  Md.  1;  Frieze  v. 
Chapin,  2  R.  I.  429;  Green  v.  Englemann,  39  Mich.  460. 

2  MuUer  v.  Bayly,  21  Gratt.  521.  See,  also,  Caperton  v.  Landcraft,  3 
W.  Va.  540. 

'  Armstrong  v.  Sanford,  7  Minn.  49;  Preiss  v.  Campbell,  59  Ala.  635; 
Montgomery  v.  McEwen,  9  Minn.  103.  But  see  Hubbard  v.  Jasinski,  46 
111.  160. 

*  Whitworth  v.  Rhodes,  20  Law  J.,  N.  S.,  105. 

*  Brinckerhoff  v.  Lansing,  4  Johns.  Ch.  65 ;  8  Am.  Dec.  538.  And  see 
Frieze  v.  Chapin,  2  R.  I.  429;  Gregg  v.  Hight,  6  Mo.  App.  579;  Robert- 
son V.  Hogshead,  3  Leigh,  667 ;  Koger  v.  Kane,  5  Leigh,  006. 
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He  must  allege  specifically  the  precise  grounds  that  give 
him  a  right  to  relief  without  making  general  statements, 
or  leaving  inferences  to  he  drawn  from  other  facts,  and 
his  rights  must  he  clear;  and  generally,  it  may  he  said  as 
a  result  of  the  decisions,  the  petitioner  must  make  out  a 
strong  and  convincing  case/ 

>  Bedell  v.  McClellan.  11  How.  Pr.  172;  Kershaw  v.  Kalow,  1  Jnr. 
N.  S.,  974;  Montgomery  v.  McEvven,  9  Minn.  103;  Pender  i-.  Pittman, 
84  N.  C.  372;  Foster  v.  Reynolds,  38  Mo.  553;  Sloan  v.  Coolbaugb,  10 
Iowa,  31 ;  Vaughan  v.  Marable,  64  Ala.  60;  ■Meysenburg  v.  Schlieper,  46 
Mo.  209;  Powell  v.  Hopkins,  38  Md.  1.  See,  also,  Tooke  v.  Newman,  75 
111.  215;  Jackson  v.  Henry,  10  Johns.  185;  6  Am.  Dec.  328;  Vechte  v. 
Brownell,  8  Paige,  212;  Jones  v.  Mutthie,  11  Jur.  504;  Close  v.  Piiipps, 
7  Man.  &  G.  58  i;  Piatt  v.  McClure,  3  Wood.  &  M.  151;  Van  Bor;;en  v. 
Demarest,  4  John^.  Ch.  37;  Davey  t'.  Durant,  1  De  Gex  &  J.  535;  Jenkins 
V.  Jones,  2  G'lii.  99;  Struve  v.  (Jhilds,  63  Ala.  473;  Oultrin  v.  Graves,  1 
Barb.  Ch.  49;  Prichard  v.  Wilson,  10  Jar.,  N.  S.,  330;  Foster  v.  Good- 
rich, 127  Mass.  176;  Aldrich  v.  Reynolds,  1  Barb.  Ch.  613;  Terry  v.  Fitz- 
gerald, 32  Gratt.  843;  Robertson  v.  Norris,  1  Giff.  421 ;  Goodrich  v.  Foster, 
131  Mass.  217;  Walker  v.  Cockey,  38  Md.  75;  Burnet  y.  Denniston,  5 
Johns.  Ch.  35,  41;  Banker  v.  Brent,  4  Minn.  521;  Bidwell  v.  Whitney, 
4  Minn.  76;  E^lava  v.  Crampton,  61  Ala.  507;  Jackson  v.  Dominick,  14 
Johns.  435;  Hyland  v.  Stafford,  10  Barb.  558;  Grantt  v.  Grindall,  49  Md. 
310;  Casaday  v.  Bosler,  11  Iowa,  242;  Parkinson  v.  Hanbnry,  1  Drew.  v)t  S. 
143;  Culbertson  v.  Lennon,  4  Minn.  51;  Osburn  v.  Andre,  58  Miss.  b09; 
Kornegay  v.  S;i:  er,  76  N.  C.  95;  Cole  v.  Savage,  Clarke  Ch.  361 ;  Parnell 
V.  Vaughan,  77  N.  C.  268;  Capehart  v.  Biggs,  77  X.  C.  261;  Dickerson  v. 
Hayes,  26  Minn.  100.  A  person  who  obtains  an  injunction  against  a  sale, 
and  allows  the  advertisement  to  continue,  is  chargeable  with  the  entire 
cost  of  publication :  Collins  v.  Standish,  6  How.  Pr.  493. 
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§  431.  Nature  of  powers  to  sell. — A  power  of  sale 
possessed  by  trustees  may  be  appendant  to  the  legal  es- 
tate, or  it  may  be  merely  collateral,  with  which  no  inter- 
est in  the  property  is  coupled.^     Where  a  grant  or  devise 

1  Forbes  v.  Peacock,  11  Sim.  152;  Warneford  v.  Thompson,  3  Ves.  Jr. 
513;  Stafford  v.  Buckley,  2  Ves.  179;  Prather  v.  McDowell,  8  Bush,  46; 
Bolton  V.  Jacks,  6  liob.  (N.  Y.)  16<);  Reid  v.  Gordon,  35  Md.  184. 
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is  made  to  trustees,  they  take  the  lands  to  whicli  the 
power  of  sale  is  attached;  but  if  the  trustees  are  directe<l 
to  sell  the  lands,  a  naked  power  to  sell  only  is  conferred 
upon  them.  In  the  latter  case  they  do  not  take  the  legal 
title,  but  may  divest  it  from  the  holder  by  executing  the 
power.*  If  the  instrument  creating  the  trust  contains  no 
power  of  sale,  a  sale  may  be  decreed  in  a  proper  case  by 
a  court  of  equity.^ 

§  4;?2.  How  created. — A  power  of  sale  may  be  created 
by  any  words  which  show  such  an  intention,  and  may 
arise  from  an  instrument  imposing  such  duties  upon  a 
trustee  that  he  cannot  perform  them  without  a  salo.^ 
Where  a  direction  is  given  to  sell  personalty,  and  with 
the  proceeds  purchase  land,  which  for  the  purposes  of  the 
trust  is  to  remain  personalty,  the  trustees  possess  the 
power  of  selling  the  land  so  purchased.''  A  power  of  sale 
is  a  necessary  implication  from  an  assignment  in  trust  to 
pay  debts,  though  the  power  is  not  expressly  conferred.' 

^  Bergen  v.  Rennall,  1  Caines  Cas.  Er.  16 ;  Ferebere  v.  Proctor,  2  Dev. 
&  B.  439;  Zebach  v.  Smitb,  3  Binn.  69j  5  Am.  Dec.  352;  White  v. 
Howard,  52  Barb.  294;  Peter  v.  Beverly,  10  Peters,  532;  Jackson  v. 
Burr,  9  Johns.  104;  Allen  v.  Dewitt,  3  Comst.  276;  McKnight  v.  Wimor, 
38  Mo.  132;  Thompson  v.  Gailloni,  3  Rich.  418;  45  Am.  Dec.  778;  Marsh 
V.  Wheeler,  2  Edw.  Ch.  156;  Braman  v.  Stiles,  2  Pi(;k.  460;  13  Am.  Deo. 
445.  Mr.  Kent,  in  a  note  on  this. subject  says:  "The  distinctions  on  tiii.s 
subject  have  the  appearance  of  too  curious  and  overstrained  a  refine- 
ment": 4  Kent's  Com.  321,  n.  d. 

'  Bush  V.  Bush,  2  Duval,  2il9.  But  where  a  power  of  sale  exists,  the 
sanction  of  a  court  is  not  necv.ssary :  Low  v.  Grinnan,  19  Iowa,  193;  Bath 
V.  Bradford,  2  Ves.  590.  When  the  whole  trust  is  before  the  court,  a 
trustee  cannot  sell  without  its  sanction,  though  express  power  be  given 
to  him:  Drayson  v.  Pocock,  4  Sim.  283;  Culpepper  v.  Aston,  2  Ch.  Cas. 
116;  Raymond  v.  Webb,  Lofft,  66.  But  where  a  single  sale  is  before  the 
court,  the  trustee  may  make  a  new  sale,  without  a  special  order,  if  the 
first  one  is  set  aside:  Reeside  v.  Peter,  35  Md.  221. 

•'  Hamilton  v.  Buckininister,  Law  R.  3  Eq.  323;  Williamson  c.  Suy- 
dam,  6  Wall.  723;  Going  v.  Emery.  16  Pick.  107;  26  Am.  Dec.  (145:  Ma- 
comb V.  Kearney,  1  Green  Ch.  189;  Rankin  v.  Rankin,  36  111.  2^'3;  87 
Am.  Dec.  1'05;  State  v.  Cincinnati,  19  Ohio  St.  179;  Fluke  v.  Fluke.  1 
Green  Ch.  478. 

*  Tait  V.  Lathbury,  Law  R.  1  E(i.  174;  Stockbridge  i-.  Stockbridge,  11 
Allen,  214;  South  Scituate  Savings  Bank  r.  Ross,  11  Allen,  443. 

*  Wood  V.  AVhite,  4  :Mylne  ^fc  C.  481.     A  will  provided  "  1  sell  to  A  B 
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So,  where  it  is  impracticable  to  make  a  division  under  a 
devise,  with  direction  to  di\  Ide  and  pay  over  the  shares 
to  legatees,  a  power  of  sale  may  be  implied;  there  must, 
however,  be  some  other  duty  to  perform  than  a  mere  di- 
vision/ If  a  testator  has  already  executed  a  written  con- 
tract to  sell  certain  lands,  a  power  of  sale  contained  in  a 
M-ill  would  not  apply  to  thom.^  Where  it  is  doubtful 
by  the  terms  of  a  trust  deed  giving  power  to  sell,  whether 
the  trustees  take  as  joint  tenants  or  tenants  in  common, 
the  court  will  construe  the  deed,  if  possible,  as  a  convey- 
ance to  them  as  joint  tenants.^ 

§  433.     Trustees  cannot  delegate  power  of  sale. — The 

maxim  delegatus  non  'potest  delegare  prevails,  and  a  trustee 
is  not  authorized  to  delegate  the  power  of  sale  to  a  third 
person/  This  would  obviously  be  true  with  greater  force 
of  a  naked  power  coupled  with  no  interest/  A  sale  made 
by  an  agent  so  constituted  would  be  void.  Thus,  two 
executors  were  autliorized  to  sell  certain  lots  of  land,  if 
they  should  deem  it  advisable,  and  one  of  them  having 
gone  abroad,  sent  a  power  of  attorney  to  his  coexecutor 
to  sell  on  such   terms  as   he  might  consider  expedient; 

a  parcel  of  land  [describing it],  for  six  thousand  dollars,  if  my  executor 
is  satisfied  with  the  payment.''  A  power  of  sale  by  the  executor  was 
held  to  be  implied:  Jones  v.  Jones,  2  Beasl.  236.  Unless  there  is  lan- 
guage clearly  indicating  that  a  larger  power  was  intended,  a  power  of 
disposal  accompanying  a  bequest  or  a  devise  of  a  life  estate,  will  be 
limited  to  such  disposition  as  a  tenant  for  life  can  make:  Miller's  Ad- 
ministrator V.  Potterfield,  86  Va.  876;  19  Am.  St.  Kep.  919. 

*  Scott  V.  Steward,  27  IJeav.  369 ;  Winston  v.  Jones,  6  Ala.  550 ;  Mapes 
V.  Tyler,  43  Barb.  421 ;  Craig  v.  Craig,  3  Barb.  Ch.  76 ;  Rankin  v.  Eankin, 
36  111.  293;  87  Am.  Dec.  205;  Moore  v.  Lockett,  2  Bibb,  69;  4  Am.  Dec. 
683;  Clark  v.  Riddle,  11  Serg.  &  R.  311. 

*  Roome  t--.  Phillips,  27  N.  Y.  357.  See  Price  i;.  Huey,  22  Ind.  ]8; 
Huyler  v.  Kingsland,  3  Stockt.  Ch.  406.  Another  trustee  may  be  ap- 
pointed where  the  first  dies:  Buchanan  v.  Hart,  31  Tex.  647.  Where  a 
purchaser  takes  trust  property  with  notice  of  the  trust  he  takes  it  sub- 
ject to  the  trust:  Sharp  v.  Goodwin,  51  Cal.  219. 

^  Saunders  v   Schmaelzle,  49  Cal.  59. 

*  Saunders  v.  Webber,  39  Cal.  287;  Newton  v.  Bronson,  3  Kern.  587; 
67  Am.  Dec.  89;  Hardwick  v.  Mynd,  1  Anstr.  109;  Hawley  v.  James,  5 
Paige,  487. 

*  BlacK  V.  Erwin,  Harp.  411. 
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the  latter  entered  into  an  agreement  of  sale,  wliicli  was 
held  invalid.*  Such  a  case  is  one  of  personal  trust  and 
confidence,  and  is  personal.^ 

§  4;54.  Married  woman  as  trustee.  —  While  it  is  pro- 
vided in  many  States  that  a  husband  must  join  in  his 
wife's  deed,  this  provision  does  not  apply  to  a  title  held 
by  lior  in  trust.  It  is  not  necessary  where  the  donee  of 
a  power  is  a  married  woman,  that  her  husband  should 
join  m  the  deed.* 

§  435.  Services  of  agent.  — Trustees,  if  proper  caution 
is  used,  may  engage  the  services  of  an  agent  or  solicitor.^ 
All  the  trustees,  however,  should  unite  in  the  appoint- 
ment or  ratification,  and  the  original  authority  or  subse- 
quent   ratification    should    be    in    writing.*     Where    the 

>  Berfror  v.  Duffy,  4  Johns.  Ch.  368.  The  Chancellor  said  :  "One  exec- 
utor in  this  case  cannot  commit  his  jiulgment  and  discretion  to  the  other, 
any  more  tliaa  lo  a  stranger;  for  delegatus  nun  potent  delegari.  The  tes- 
tator intended  that  his  representatives  should  have  the  benefit  of  the 
judgment  of  each  of  the  executors  applied  to  the  given  case,  so  long  as 
both  of  tiiem  were  alive.  The  agreement,  to  sell  was  not  valid,  being 
made  by  one  executor  without  the  personal  assent  and  act  of  the  other. 
The  power  was  not  capabl  ■  of  transmission  or  delegation  from  one  exec- 
utor to  the  other,  and  the  ruie  of  law  and  equity  on  this  point  is  perfectly 
well  settled:  9  Coke,  75;  Ingram  v.  Ingram,  2  Atk.  88.  Sir  Tiiomas 
Clarke,  in  Alexander  v.  Alexander,  2  Ves.  643;  Lord  Hardwicke,  in  At- 
torney General  v.  Scott,  1  Ves.  417 ;  Lord  Redesdale,  in  2  Schoales  &  L. 
330;  Hawkins  V.  Kemp,  3  East,  410;  Sugden  on  Powers  (2d  ed.),  167." 

»  Pearson  v.  Jamison,  1  McLean,  197;  Berger  v.  Duffy,  4  Johns.  Ch. 
368. 

"  Cranston  v.  Crane,  97  Mass.  459 ;  93  Am.  Dec.  106.  See,  also,  Nevin 
V.  Gillespie,  56  .Mo.  320;  Thompson  v.  Lyon,  20  Mo.  155;  61  Am.  Dec. 
599;  Claliin  v.  Van  Wagoner,  32  Mo.  252:  Lad<l  v.  Ladd,  8  How.  27; 
Thompson  v.  Murray,  2  Hill  Eq.  (S.  C.)  204;  2J  Am.  Dec.  68. 

*  Gillespie  v.  Smith,  29  III.  473;  81  Am.  Dec.  328;  Hawley  v.  James, 
5  Paige,  318,  487;  Ex  parte  Belchier,  1  Amb.  218;  Roasiier  v.  Trafalgar 
Life  Assn.  Co.,  27  Beav.  377;  Ord  v.  Noel,  5  Madd.  498;  Sinclair  v. 
Jackson,  8  Cow.  582. 

*  Mortlock  V.  BuUer,  10  Ves.  Jr.  311;  Sinclair  r.  Jackson,  supra;  New- 
ton V.  Bronson,  3  Kern.  (13  N.  Y.)  587;  67  Am.  Dec.  89.  In  Hawley  v. 
James,  5  Paige,  318,  Chancellor  Walworth,  on  page  487,  said :  "A  trustee 
who  has  only  a  delegated  discretionary  power,  cannot  give  a  general  au- 
thority to  another  to  execute  the  same,  unless  he  is  specially  authorized 
so  to  do  by  the  deed  or  will  creating  such  power.  A  general  authority 
to  an  agent  to  sell  and  convey  lands  belonging  to  the  estate,  or  to  con- 
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trustees  have  the  fee,  where  they  have  not  only  a  power, 
but  an  estate  coupled  with  a  power,  they  may  act  by  the 
agency  of  a  duly  authorized  attorney.^ 

§  436.  What  a  power  of  sale  authorizes. — An  at- 
torney or  trustee  is  not  authorized  to  make  partition  of 
lands  in  which  the  constituent  has  an  interest  as  a  ten- 
ant in  common,  by  virtue  of  a  power  of  attorney  which 
authorizes  him  to  sell  the  lands,  and  do  whatever  is  neces- 
sary to  carry  the  power  into  execution.^  Nor  does  a  power 
to  sell  confer  authority  to  make  an  exchange.^  But  the 
same  object  may  be  attained  by  making  a  partition  under 
the  form  of  a  sale.* 

tract  absolutely  for  the  sale  of  such  lands,  cannot  therefore  be  given  by 
the  trustees.  But  they  may  intrust  an  agent  with  an  authority  to  make 
conditional  sales  of  lands  lying  at  a  distance  from  the  place  of  residence 
of  the  trustees,  subject  to  the  ratification  of  such  trustees  or  any  two  of 
them.  And  they  may  also  empower  him  to  make  and  execute  valid  con- 
veyances of  the  laud  thus  sold,  upon  a  compliance  with  the  terms  of  sale, 
after  such  sales  have  been  so  ratified  by  them.  The  purchaser  in  such 
case,  however,  would  probably  be  bound  to  show  that  this  condition  pre- 
cedent had  been  complied  with,  in  order  to  render  his  title  perfect,  when 
the  conveyance  was  executed  by  the  agent  under  such  a  power.  The 
better  course  in  a  case  of  this  kind,  tlierefore,  is  to  intrust  the  agent 
with  a  discretionary  power  to  contract,  subject  to  the  ratification  of  the 
trustees,  upon  his  report  of  the  facts;  and  they  should  themselves  exe- 
cute the  conveyance,  when  the  terms  of  the  sale  have  been  complied 
with,  and  transmit  it  properly  acknowledged  to  the  agent,  to  be 
delivered  to  the  purchaser." 

»  Telford  v.  Barney,  1  Iowa,  591:  May's  Heirs  v.  Frazee,  4  Litt.  391; 
14  Am.  Dec.  159.  As  to  conveyances  by  attorney  in  the  case  of  trustees 
for  creditors,  see  Bliglit  v.  Schenck,  10  Barr,  285;  51  Am.  Dec.  478; 
Johns  V.  Sargeant,  45  Miss.  332.  It  is  held  a  sheriff  cannot  be  appointed 
to  sell  upon  the  death  of  the  trustee :  Miller  v.  Evans,  35  Mo.  45. 

'  Borel  V.  Rollins,  30  Cal.  409;  Bradshaw  v.  Fane,  3  Drew.  536;  Mc- 
Queen V.  Farquhar,  1 1  Ves.  Jr.  467 ;  Brassey  v.  Chalmers,  4  De  Gex,  M. 
&  G.  528 ;  16  Beav.  223 ;  WoodhuU  v.  Longstreet,  3  Harris,  419 ;  Oarr  v. 
Petitioner,  16  11.  I.  645;  27  Am.  St.  Rep.  773.  A  power  of  sale  does  not 
imply  a  power  to  mortgage:  Kent  v.  Morrison,  153  Mass.  137;  25  Am. 
St.  Rep.  616. 

»  King  V.  Whiton,  15  Wis.  684;  Ringgold  v.  Ringgold,  1  Har.  &  G. 
11;  18  Am.  Dec.  250;  School  v.  McCuUy,  11  Rich.  424;  Taylor  v.  Gallo- 
way, 1  Hemp.  232.  See  Attorney  General  v.  Hamilton,  1  Madd.  214; 
Abel  V.  Heathcote,  4  Brown  Ch.  278;  3  Ves.  Jr.  98;  2  Sugden  on  Powers, 

506. 

*  Marshall  v.  Sladden,  7  Hare,  438;  Phelps  v.  Harris,  51  Miss.  789; 
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§  437.  Improvident  sale. — The  general  rule  is  that,  if 
the  trustee  acts  improvidently,  he  is  personally  responsi- 
ble, but  the  sale  is  valid.'  But  a  court  may,  under  certain 
circumstances,  set  the  sale  asidc.^  Whore  proper  diligence 
has  been  used  in  endeavoring  to  olttain  tlie  best  possible 
price  for  the  property,  the  fact  that  the  price  is  inadequate 
will  not  avoid  the  sale.'  But  the  inadequacy  may  be  so 
palpable  and  gross  as  to  be  indicative  of  fraud.* 

§  438.  Effect  of  trustee's  deed. — A  deed  made  by  an 
executor  under  a  power  contained  in  a  will  to  a  purchaser 
for  a  valuable  consideration,  will  prevail  against  the  unre- 

Leigh  V.  Aahburton.  11  Beav.  470.  See  Bartram  v.  Whichcote,  6  Sim.  86. 
By  a  marriage  Bettlement  real  estate  was  conveyed  by  a  wife  to  trus- 
tees with  authority  to  sell  and  convey,  with  the  written  consent  of  her- 
self and  husband,  "  in  such  manner  as  to  convey  the  fee"  to  the  purchaser. 
Afterward  the  trustees,  by  an  order  of  court,  with  the  consent  of  the  hus- 
band and  wife,  mortgaged  the  property.  The  )iroperty  was  sold  under 
foreclosure,  but  the  purchaser  refused  to  complete  the  purchase  for  the 
reason  that  the  mortgage  bound  only  the  life  intt'rest  of  the  wife,  while 
he  had  purchased  the  whole  title.  The  trustees,  subsequently,  by  an 
arrangement  between  all  the  parties,  conveyed  to  the  pun-haser  tlie 
remainder.  The  court  held  that  the  sale  by  the  trustees  under  the  cir- 
cumstances was  a  valid  exercise  of  the  power  of  sale :  Dyett  v.  Central 
Trust  Co.,  140  N.  Y.  54. 

^  Harper  v.  Hayes,  2  Giff.  216;  Osgood  r.  Franklin,  2  Johns.  Ch.  27; 
7  Am.  Dec.  513;  Pechel  v.  Fowler,  2  Anstr.  5n0;  Quackenbush  v.  Leonard, 
9  Paige,  347;  Chesley  v.  Chesley,  45  Mo.  5-10. 

»  Hoppes  V.  Check,  21  Ark.  58'>;  Clarkson  v.  Creely,  35  Mo.  95.  In 
the  former  case,  the  facts  were  that  upon  the  day  of  the  sale  but  few 
persons  were  present;  application  was  made  by  the  debtor  to  the  trus- 
tee to  delay  the  sale  as  long  as  possible,  the  debtor  stating  that  he  ex- 
pected to  obtain  an  injunction  preventing  the  sale;  the  trustee  promised 
that  he  would  not  sell  before  1  o'  clock,  and  the  debtor  departed;  in 
consequence  of  the  urging  of  the  creditor,  the  trustee  sold  the  land  1>e- 
tween  11  and  12  o'clock,  and  the  creditor,  who  was  the  only  bidder, 
purchased  the  land  at  one-fifth  of  its  value.  The  sale  was  held  fraud- 
ulent and  void.  Specific  performance  may  be  refused  where  tiiere 
has  been  misfeasance  on  the  part  of  the  trustee,  though  no  blame  ia 
attached  to  the  purchaser:  Hill  v.  Buckley,  17  Ves.  Jr.  394;  Bridger  r. 
Rice,  1  Jacob  &  W.  74;  Ord  v.  Noel,  •')  Madd.  440;  White  v.  Cuildon,  8 
Clark  &  F.  766. 

*  Bochlert  v.  McBride,  48  Mo.  505 ;  Carter  v.  Abshire,  48  Mo.  300. 
And  see  :\Iorse  v.  Hill,  136  .^lass.  t)0. 

*  Brooker  v.  Anderson,  35  III.  66. 
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corded  deed  of  a  former  grantee,  who  was  not  in  possession, 
and  of  whose  deed  the  second  purchaser  liad  no  actual  or 
constructive  notice.'  Where  trustees  possessing  a  discre- 
tionary power  to  sell  and  convey  the  trust  property,  sell  the 
property  and  receive  the  purchase  price,  it  is  their  duty 
to  convey  the  legal  title  to  the  purcliaser.  They,  in  case 
of  refusal,  may  be  compelled  by  a  court  of  equity  to  exe- 
cute a  deed.^  A  sale  will  not  be  set  aside  by  a  court  of 
equity  merely  because  it  was  made  after  the  grantor's 
death.^  Where  a  trustee  was  directed  by  an  order  of  court 
to  sell  land,  taking  back  at  the  same  time  a  mortgage,  and 
he  sold  the  land  for  cash,  it  was  held  that  a  subsequent 
purchaser  was  chargeable  with  notice  of  the  terms  of  the 
order.* 

§  439.     When  the  power  terminates  hy  lapse  of  time. 

A  limitation  as  to  time  may  be  directory  merely.  Thus, 
a  power  "to  sell  with  all  convenient  speed,  and  witliin 
five  years,"  will  autliorize  a  sale  after  the  expiration  of 
the  five  years.^  The  time,  however,  may  be  of  the  essence 
of  the  power,  and  in  such  case  the  direction  must  be  ob- 
served.® Where  an  estate  is  vested  in  trustees  for  a  cer- 
tain person  for  life,  and  where  it  is  provided  that  at  his 
death  they  may  sell,  they  cannot  sell  during  the  life  of 
such  person,  even  if  it  be  the  most  advantageous  course 
for  all  parties.'^  Where  trustees  are  empowered  to  sell  a 
certain  portion  of  an  estate,  they  may,  as  a  general  prop- 
osition, join  in  a  sale  of  the  whole  property  for  a  gross 
sum,  and  the  purchase  money  may  be  equitably  divided.^ 

'  Stewart  v.  Mathews,  19  Fla.  752. 
'  Saunders  v.  Schmaelzle,  49  Cal.  59. 
'  Spencer  v.  Lee,  19  W.  Va.  179. 

*  Dickinson  v.  Worthington,  4  Hughes,  C.  C.  480. 

»  Pearce  v.  Gardner,  10  Hare,  287;  Smith  v.  Kenney,  33  Tex.  283; 
Cuff  V.  Hall,  1  Jur.,  N.  S.,  783;  Shatter's  Appeal,  4  Pa.  St.  83. 

*  Booraem  v.  Wells,  4  Green  Ch.  87. 

'  Johnstone  v.  Baber,  8  Beav.  233.  See  Mills  v.  Dugmore,  30  Beav.  104 ; 
In  re  Brown,  Law  R.  10  Eq.  349. 

^  McOarogher  v.  WhieMon,  34  Beav.  107.  If  the  purchase  money 
cannot  be  ratably  ap{)Ortioned,  or  if  the  sale  has  not  been  advantageous 
to  the  cestui  que  trust,  the  purchaser  will  not  be  compelled  to  accept  the 
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§  43J>  a.  Execution  of  deed  without  referring  to 
power. — If  the  donee  of  the  power  owns  an  interest  in 
the  land,  the  fact  that  he  executes  a  deed  in  his  individual 
name,  without  referring  to  the  power,  is  not  conclusive 
against  the  execution  of  the  power;  but  the  instrument 
may  be  held  to  convey  the  entire  estate  where  it  is  appar- 
ent,  in  view  of  the  circumstances  under  which  the  deed 
was  made,  and  the  situation  of  the  subject,  that  the  donee 
intended  to  transfer  the  w^hole  estate,  and  to  exercise  the 
power  necessary  for  that  purpose.^  Where  the  owner  of 
an  undivided  half  of  land  makes  the  owner  of  the  other 
half  his  executor,  and  also  tenant  for  life,  with  power  to 
sell  in  fee  as  executor,  a  conveyance  by  him  of  the  whole 
premises,  without  referring  to  the  will  or  any  power  con- 
tained in  it,  or  mentioning  his  capacity  as  executor,  but 
purporting  to  be  a  conveyance  made  in  his  own  right, 
transfers  no  title  as  against  the  remainderman."  Where 
a  testatrix  gave  all  her  property  to  her  husband  for  the 
term  of  his  natural  life,  "  to  be  by  him  managed  and  dis- 
posed of  in  whatever  way  may  to  him  seem  just  and 
right,"  and  directed  that  all  property  that  might  remain 
at  his  death  should  be  divided  among  their  children, 
and  land  belonging  to  their  community  estate  was  con- 
veyed by  him  by  a  deed  of  trust  to  secure  the  payment  of 
money  advanced  to  him,  the  deed  making  no  reference  to 
the  will,  but  containing  covenants  of  warranty,  it  was 
held  to  be  a  sufficient  execution  of  the  power  to  convev 
the  entire  title  and  not  merely  the  husband's  estate.^  A 
deed  made  under  a  power  in  a  will,  will  be  considered  to 
have  been  made  in  execution  of  the  power,  although  it 
does  not  refer  in  terms  to  the  will.^  Where  a  deed  is  in 
proper  form  and  sufficient  to  convey  the  grantor's  title,  if 

title:  Rede  v.  Oakes,  32  Bfav.  555.  Tlie  tenant  for  life  and  trustees  for 
the  remainderman  may  join  in  a  conveyance  and  transfer  a  good  title: 
Clark  t:  Seymour,  7  Sim.  67. 

*  Morffew  v.  San  Francisco  etc.  R.  R.  Co.,  107  Cal.  587.  and  cases  cited. 

*  Holder  r.  American  Investment  &  Loan  Co.,  94  Ga.  640. 
»  Henderson  v.  Smith,  62  Fed.  Rep.  70S;  10  C.  C.  A.  (i02. 

*  Scheidt  V.  Crecelius,  94  Mo.  322;  4  Am.  St.  Rep.  384. 

Deei>9.  Vol.  1.  —  otj 
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he  possessed  any,  it  will,  in  case  he  has  no  title,  be  con- 
sidered as  an  execntion  of  a  power  of  sale  vested  in  him 
as  executor  and  trustee.*  Although  the  grantor  supposed 
himself  to  be  the  owner,  and  the  deed  to  be  a  transfer  of 
his  title,  it  may  operate  as  an  execution  of  a  power  of 
sale.'' 

§  440.  How  the  sale  may  be  made. — The  trustees 
may  make  separate  divisions  of  the  property,  and  sell  the 
lots  at  various  times.*  They  also  have  the  power  of  com- 
bining several  parcels  into  one  where  they  form  a  single 
farm.**  But  a  trustee  under  a  power  of  sale  has  no 
power  to  sell  the  timber  separately  from  the  land;  nor 
can  he  sell  the  land  without  the  timber.^  Where  the 
trustees  possess  the  power  of  selling  at  the  written  request 
and  direction  of  another,  specific  performance  will  not  be 
decreed  of  a  sale  made  by  them  in  the  absence  of  such 
writing;  and  this  is  true,  even  in  the  case  of  part  perform- 
ance." So,  if  the  power  to  sell  and  convey  is  subject  to  the 
approval  of  the  cestui  que  trust,  the  legal  title,  without  the 
aproval  of  the  cestui  que  trust,  will  not  pass  by  the  deed 
of  the  trustee  to  a  purchaser/ 


1  Terry  v.  Rodahan,  79  Ga.  278;  11  Am.  St.  Rep.  420. 

2  Terry  v.  l.ocldhan,  79  (ia.  278;  11  Am.  St.  Rep.  420. 

»  Gray  v.  Shaw,  14  Mo.  341 ;  Carter  v.  Abshire,  48  Mo.  300 ;  Ord  v. 
Noel,  5  Madd.  438;  Lessee  of  Stall  v.  Macalester,  9  Ohio,  19;  Ex  parte 
Lewis,  1  Gill  &  J.  69;  Ewing  v.  Higby,  7  Ohio,  198;  28  Am.  Dec.  633; 
Bloomer  v.  Waldron,  3  Hill,  372;  Delaplaine  v.  Lawrence,  3  Comst.  301 ; 
Sumrall  v.  Chatiin,  48  Mo.  402;  Miller  v.  Evans,  35  Mo.  45;  Giliespie  v. 
Smith,  29  111.  472;  81  Am.  Dec.  328. 

*  Kelloyg  V.  Carrico,  47  Mo.  157. 

"  Cholmeley  v.  Paxton,  3  Bing.  207.  See,  as  to  separate  sale  of  min- 
erals, Buckleys.  Howell,  29  Beav.  546;  Cadwalader's  Appeal,  64  Pa.  Si. 
293. 

«  Sykes  v.  Sheard,  33  Beav.  114;  Adams  v.  Broke,  1  Younge  &  C.  Ch. 
627;  Phillips  v.  Edwards,  33  Bt-av.  440;  Blackwood  v.  Burrowes,  2  Con. 
A  L.  459. 

'  Sprague  v.  Edwards,  48  Cal.  239,  and  cases  cited.  A  sale  directed 
to  be  made  by  two  executors  is  not  rendered  invalid  by  the  absence  of 
(jne  if  he  subsequently  ratifies  it:  Dunn's  Executors  t;.  JrCenick,  40  W.  Va. 
349.  Where  it  appears  that  a  testator  intended  that  a  power  of  sale 
should  be  exercised  jointly  l^y  the  executors  and  trustees,  the  intention 
must  be  given  lull  force  and  effect:  Poole  v.  Anderson,  80  Md.  454. 
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§  441.  Private  sale  or  auction. — Where  the  power  con- 
tains no  express  directions  as  to  the  manner  in  which  the 
sale  shall  be  conducted,  the  trustee  has  the  option  of  de- 
termining whether  a  private  sale  or  a  public  auction  will 
best  promote  the  interests  of  the  trust  estate.'  Where  land 
was  conveyed  to  the  defendant  in  trust  to  sell  it  "  at  auc- 
tion, or  otherwi.se,  in  whole  or  in  parcels,  on  giving  three 
weeks'  notice  thereof,"  it  was  held  that  the  direction  as 
to  the  notice  to  be  given  had  reference  only  to  a  sale  by 
])ublic  auction,  and  that  a  private  sale  without  notice  was 
vulid.2 

§  442.  Sale  to  the  hij^liest  bidder. — "  By  the  highest 
V.)idder  must  be  understood  a  person  who  makes  the  high- 
est bid  in  good  faith.  The  trustee  is  not  bound  to  accept 
every  bid.  He  is  necessarily  clothed  with  a  prudent  and 
sound  discretion,  and  the  court  will  always  sustain  him 
in  refusing  bids  which  would  manifestly  defeat  and  frus- 

1  Davey  v.  Diirant,  1  De  G.x  &  J.  535;  Ex  parte  Hurley,  1  D.  &.  Ch. 
631;  Harper  y.  Hayes,  2  Giff.  210;  Ex  parte  Dunman,  2  i:ose,  60;  Ex 
parte  Ladlroke,  1  Mont.  &  A.  o84;  Noble  v.  E  hvardes.  Law  R.  5  Cli.  D. 
378;  Jackson  v.  Williams,  50  Ga.  553:  Ex  parte  Goden,  1  D.  &  Ch.  323; 
Huger  V.  Huger,  9  Rich.  Eq.  217.  See  Maltox  v.  Eberhart,  38  Ga.  581  j 
Crane  v.  Reeder,  22  Mich.  339;  Burr  v.  McEwen,  Bald.  154;  Ashhurst  v. 
Ashhurst,  13  Ala.  781. 

*  Minuse  v.  Cox,  5  Johns.  Ch.  441;  9  Am.  Dec.  313.  The  chancellor 
said :  "  The  trustee  under  this  deed  as  well  as  under  the  will,  had  a  dis- 
cretion to  sell  at  pul)lio  or  ])rivate  sale,  and  the  direction  to  give  time 
weeks^  public  notice  in  the  daih/  papers,  evidently  alludetl  to  sales  at  auc- 
tion, and  not  private  sales.  The  direction  was  to  give  three  weeks'  no- 
tice thereof,  that  is,  of  the  auction.  To  give  thr^-e  weeks'  notice  of  a  private 
sale  would  be  absurd  ;  and  it  would  be  equally  so  to  suppose  the  testa- 
tor, when  he  gave  to  his  trustee  a  direction  to  sell  at  auction  or  other- 
wise, that  he  meant  to  debar  him  from  accepting  of  an  advantageous 
offer,  because  there  had  not  been  three  weeks'  notice  of  the  time  of  ac- 
cepting it.  These  woi-da  must  be  construed  according  to  the  reason  of 
the  thing,  and  the  usages  of  business  applicable  to  the  case;  andtiieie 
can  be  no  possible  doubt  of  the  intention  of  the  deed,  that  the  notice 
should  be  applied  to  the  auction  sales,  and  not  to  any  other.  But  if  that 
notice  did  apply  to  all  and  every  sale,  public  and  private,  I  should  con- 
cur in  opinion  with  the  master  that  the  sale  without  the  notice  would  be 
valid,  and  confer  a  good  title  on  the  purchaser;  and  that  the  only  con- 
sequence would  be  that  the  trustee  might  be  responsible  for  any  defi- 
ciency in  the  price  for  which  it  sold  below  the  real  value  of  the  land." 
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trate  the  very  object  and  purposes  of  a  sale."^  A  direction 
of  a  testator  to  have  his  property  sold  at  auction  is  sub- 
stantially complied  with  if  the  property  is  advertised  for 
sale,  and  a  price  is  offered  by  letter  which  is  not  increased 
when  the  sale  occurs.'^  A  sale  at  auction  is  usually  pre- 
ferred, because  no  question  can  be  raised  as  to  the  ade- 
quacy of  the  price.^ 

§  443.  What  notice  to  be  griven. — It  is  not  necessary 
that  the  sale  should  be  advertised,  where  the  trustee  has  a 
discretion  given  to  him  in  express  terms  as  to  the  man- 
ner of  the  sale.*  If  the  sale  is  to  be  made  at  auction,  it  is 
the  duty  of  the  trustee  to  have  the  proper  advertisements 
made  and  to  have  all  parties  duly  notified.^  The  adver- 
tisement should  give  correct  information  as  to  the  time 
and  place  of  sale,  and  the  description  of  the  land  should 
be  sufficiently  accurate  to  enable  it  to  be  identified.^ 

1  Brent,  J.,  in  Gray  v.  Viers,  33  Md.  18,  22. 

2  Tyree  v.  Williams,  3  Bibb,  365,  367 ;  6  Am.  Dec.  663.  A  direction 
to  sell  at  public  auction  should  be  followed  :  (^reenleaf  v.  Queen,  1  Peters, 
145.  But  wliere  there  was  a  direction  to  sell  at  public  auction,  and  the 
trustees  were  unable  to  consummate  a  sale,  though  they  made  vigorous 
efforts  to  do  so,  a  private  sale  made  in  good  faith,  though  for  less  than  a 
public  offer,  was  held  to  be  valid :  Tyson  v.  Mickle,  2  Gill.  383 ;  Gibson's 
case,  1  Bland.  138;  17  Am.  Dec.  257;  Beebe  v.  De  Baun,  3  Eng.  567; 
Gibbs  V.  Cunningham,  1  Md.  Ch.  44.  See  Farmers.  Dean,  32  Beav.  327; 
Boustield  v.  Hodges,  33  Beav.  90.  The  bid  and  sale  may  be  waived,  and 
property  sold  again  :  Dover  v.  Kennerly,  38  Mo.  469.  New  notices,  how- 
ever, should  be  given:  Judge  v.  Booge,  47 Mo.  545:  See  Barnard  v.  Dun- 
can, 38  Mo.  170;  90  Am.  Dec.  416.  Where  a  bid  is  made  under  a  misap- 
prehension, it  may  be  waived,  and  the  land  may  be  sold  at  a  lower  fig- 
ure :  Waterman  v.  Spaulding,  51  111.  425.. 

»  Shine  v.  Hill,  23  Iowa,  264 :  Waterman  v.  Sparkling,  51  111.  425.  As 
to  the  liability  of  the  trustee  where  the  price  at  private  sale  is  less  than 
the  value,  see  Connolly  v.  Parsons,  3  Ve.?.  628,  n;  Hentze  v.  Stingel,  1 
Md.  Ch.  283;  Ord  v.  Noel,  5  Madd.  440;  Taylor  v.  Tabrura,  6  Sim.  281; 
Mortl.  ck  V.  Buller,  10  Ves.  292,  309;  Johnson  v.  Dorsey,  7  Gill,  269; 
Penny  /;.  Cook,  19  Iowa,  538. 

*  McDermott  v.  Lorillard,  1  Edw.  Ch.  273. 

*  BlennerhasHctt  v.  Day,  2  Ball  &  B.  133.  Where  diligence  in  this 
matter  is  not  used,  the  court  may  enjoin  the  sale:  Jenkins  v.  Jone.<,  2 

Giff.  99. 

«  Newman  v.  Jackson,  12  Wheat.  570;  Stephenson  v.  January,  49  Mo. 
465;  Reeside  v.  Peter,  35  Md.  220. 
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§  444.  Compliance  with  tiTins  of  power.  —  If  a  par- 
ticular place  is  specifiod  where  notice  is  to  be  given,  a 
sale  without  a  notice  at  the  place  specified  is  void.  Thus, 
where  a  power  of  sale  provided  that  notice  should  he 
given  by  posting  the  same  on  the  front  door  of  a  certain 
hotel,  and  the  notice  was  posted  near  the  door,  but  not  on 
it,  it  was  held  that  the  direction  as  to  notice  had  not  been 
complied  with.^  The  ailvertisemont  must  be  made  every 
day,  where  it  is  required  by  the  power  or  a  statute  that 
notice  of  a  certain  number  of  days  before  the  sale  should 
be  given.'^  Compliance  witli  the  power  where  notice  is 
required  must  be  shown  by  parties  relying  upon  the  va- 
lidity of  the  sale.^ 

§  445.     Notice    from    recital    of    consideration. — The 

title  to  land  was  held  by  A  in  trust  under  a  deed  duly 
recorded  which  gave  him  power  to  sell,  provided  such 
sale  was  for  the  benefit  of  the  cestui  que  trust,  and  to  re- 
invest the  proceeds.  A  executed  a  deed  to  B  reciting  the 
consideration  to  be  one  dollar,  and  otlier  valuable  con- 
siderations. B  executed  a  mortgage  on  the  land  to  C,  and 
then  reconveyed  to  A,  the  trustee,  subject  to  the  mortgage. 
After  the  registration  of  these  deeds,  C  assigned  the  mort- 
gage lield  by  him  to  D.  The  recital  in  the  deed  executed 
by  A  to  B,  the  court  held,  was  not  sutficient  notice  to  D; 
that  A's  acts  were  not  in  compliance  with  the  power  con- 
ferred upon  him;  and  the  court  hehi  further  that  no  obli- 
gation rested  upon  D  to  ascertain  whether  the  trustee  had 
reinvested  the  proceeds  obtained  from  the  sale.* 

^  Sears  V.  Liverinore,  17  Iowa,  297;  85  Am.  Dec.  564.  In  that  case, 
•which  was  one  uniler  a  trust  deed,  the  court  said  tliat  the  fact  that  tlie 
proprietor  of  the  hotel  would  not  allow  the  notices  to  be  posted  on  the 
door,  did  not  affect  the  question.  The  creditor  might  bring  a  bill  of 
foreclosure. 

»  Stine  V.  Wilkson,  10  Mo.  75.  See  Campbell  v.  Tagge,  30  Iowa, 
305;  Lefler  v.  Armstrong,  4  Iowa,  482;  68  Am.  Dec.  672. 

'  Gibson  v.  Jones,  5  Leij:h,  ;570;  Ilahn  v.  Pendell,  1  Bush,  358.  If  the 
proi'cr  notice  has  in  reality  been  given,  the  sale  is  not  viii:ited  because 
there  is  a  clerical  error  in  the  statement  of  the  notice  in  the  deed: 
O'Xeil  V.  Vanilerburg,  25  Iowa,  104. 

*  i\oriuau  V.  Towue,  loO  Mass.  52. 
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§  446.  Construction  of  powers  of  sale. — The  con- 
ditions and  terms  prescribed  in  the  instrument  of  trust 
must  be  observed.^  A  power  to  executors  to  sell  at  a  par- 
ticular time,  as  when  the  cestui  que  trust  arrives  at  major- 
ity, cannot  be  executed  before  that  time.  A  sale  attempted 
to  be  made  before  the  time  arrives  is  void.'^  A  testator  in 
his  will  provided  that  his  executors,  after  the  decease  of 
his  wife,  should  rent  out  his  lands  and  support  one  of  his 
sons  out  of  the  proceeds.  He  also  provided  that  none  of 
his  estate  should  be  sold  during  the  life  of  such  son,  but 
at  his  death  all  his  real  estate  should  be  sold,  and  all  his 
children  should  receive  share  and  share  alike.  It  was 
held  that  even  an  act  of  the  legiskiture  could  not  direct  a 
sale  within  the  time  during  which  the  sale  was  forbidden 
by  the  testator.^  Where  a  power  is  given  to  sell,  after 
redemption  from  a  tax  sale,  a  sale  cannot  be  made  under 
the  power  before  redemption  is  made.^  Where  the  con- 
dition annexed  to  a  power  of  sale  is  that  it  shall  be 
exercised  only  when  the  income  from  the  property  is 
insufficient  to  support  the  testator's  wife  comfortably,  a 
valid  sale  can  be  made  only  in  that  event.^  Where  it  is 
provided  that  the  sale  shall  be  made  with  the  consent  of 
the  tenant  for  life,  his  consent  is  necessary  to  an  effectual 

1  Rodman  v.  Munson,  13  Barb.  63;  Alley  v.  Lawrence,  12  Gray,  373; 
Palmer  v.  Williams,  24  Mich.  328  ;  Caldwell  v.  Brown,  36  111.  103;  Cassell 
V.  Ross,  33  111.  244;  85  Am.  Dec.  270;  Carnes  v.  Polk,  4  Cold.  87;  Drasa- 
dow  V.  Wilde,  63  Pa.  St.  170;  Styer  v.  Freas,  15  Pa.  St.  339;  Jackson  v. 
Ligon,  3  Leigh,  191. 

*  Loomis  V.  McClintock,  10  Watts,  274.  This  is  true  even  if  made  by 
order  of  court :  Blacklow  v.  Laws,  2  Hare,  40. 

*  Ervine's  Appeal,  16  Pa.  St.  256;  55  Am.  Dec.  499.  And  see  Truell 
V.  Tyson,  21  Beav.  439;  Styer  v.  Freas,  15  Pa.  St.  339;  Cuff  v.  Hall,  19 
Jur.  973;  Smith  v.  Kinney,  33  Tex,  2h3.  See  De  Laurencel  v.  De  Boom, 
48  Cal.  581. 

*  Devinney  v.  Reynolds,  1  Watts  &  S.  332. 

*  Minot  V.  i^rescott,  14  Mass.  495.  See  Harlan  v.  Brown,  2  Gill,  47>; 
41  Am.  Dec.  436;  Ormsby  v.  Tarascon,  3  Litt.  4L1 ;  Champlin  v.  Champ- 
lin,  3  Edw.  Ch.  571;  Greer  v.  McBeth,  12  Rich.  Eq.  254;  Bunner  v. 
Storm,  1  Sand.  Ch.  357;  Slocum  v.  Slocum,  4  Edw.  Ch.  613;  Cressoii  v. 
Ferree,  70  Pa.  St.  446.  And  see,  generally,  Hill  v.  Den,  54  Cal.  6 ;  Ord 
V.  De  la  Guerra,  18  Cal.  67. 


5G7  DEKDS    BY    TRUSTEES    FOR    SALE.  §-llC 

execution  of  the  power.'  If  the  grantor  or  donor  aunox 
a  condition  to  the  trust  for  sale,  that  !iis  consent  in  writ- 
ing shall  first  be  obtained,  a  sale  is  inoperative  without 
this  consent,  and  the  power  is  destroyed  by  the  grantor's 
<lealh."  Where  the  power  is  to  sell  after  the  death  of  a 
tenant"  for  life,  a  sale  cannot  be  made  before.'  As  the 
limitation  placed  upon  the  power  of  sale,  that  it  shall  not 
be  exercised  until  the  death  oi'  the  tenant  for  life,  is  made 
generally  for  the  benefit  of  the  latter,  he  may  waive  this 
provision  in  his  favor  by  joining  in  the  conveyance.* 
But  where  this  limitation  is  not  imposed  for  the  benefit 
of  the  tenant  for  life,  but  is    nuide   for  the  benefit  of  the 

■^  Bateman  v.  Davis,  3  Madd.  98;  Rickett's  Trusts,  1  Johns.  &  II.  70. 
See  Tyson  v.  MickK",  3  Gill.  376;  Sprague  v.  Edwards,  48  Cal.  239. 

■'  kissam  v.  Dierkes,  49  N.  Y.  602. 

»  Blacklow  V.  Laws,  2  Hare,  40;  Davis  v.  Howcott,  1  Dev.  &  B.  Ch. 
460;  Jackson  v.  Ligiion,  3  Leigh,  Kil;  Styer  v.  Freas,  15  Pa.  St.  339. 

*  Styer  v.  Freas,  supra;  Gast  v.  Porter,  13  Pa.  St.  533;  Truell  v. 
Tysson,  21  Beav.  439,  See  Welton  v.  Palmer,  39  Cal.  456.  But  see 
Davis  V.  Howcote,  1  Dev.  &  B.  Oh.  460,  where  Gaston,  J.,  say?:  "  It  is  a 
doubtful  point  upon  the  authorities,  where  there  is  a  devise  to  one  for 
lile,  and  tiiat  alter  his  decease  the  land  shall  be  sold,  whether  a  sale  can 
be  niide  until  after  the  decease  of  the  tenant  for  life.  However  this  may 
be,  when  an  intent  may  be  collected,  that  the  testator  did  not  mean  by 
the  words,  after  the  decease  of  the  tenant  for  life,  to  limit  and  postpone 
the  time  of  the  sale,  but  only  to  make  the  dt^termination  of  his  estate 
(see  Har;_'rave's  note  to  Co.  Litt.  113,  and  Vrt-dale  r.  Vredale,  3  Atk.  117), 
we  think  that  in  this  case  such  an  intent  is  repelled  by  the  direction 
given  with  respect  to  the  appli.ation  of  the  procec'ls  of  the  sale.  The 
testator,  after  the  devise  for  life,  expresses  his  wish  that  the  land  should 
be  sold,  and  the  proceeds  divided  among  his  four  children,  or  the  surviv- 
ors of  them.  It  is  admitted  by  the  counsel  on  both  sides,  and  the  plead- 
ings proceed  upon  the  understanding,  that  such  is  the  legal  interpretation 
of  the  will  (therefore  it  is,  that  the  representatives  of  tiie  deceased  chil- 
dren are  not  brought  before  the  court),  that  the  survivors  are  meant 
those  living  at  the  death  of  the  tenant  for  life.  The  sale  directed  is  for 
the  purpose  of  dividing  among  these  children,  the  value  of  that  which  is 
itself  unsusceptible  of  partition.  If  all  these  children  had  died  before 
their  mother,  he  unquestionably  did  not  direct  that  a  sale  should  ttien 
be  made.  The  power  was  a  trust,  to  be  called  into  actiuu  only  for  tiie 
benefit  of  the  cestuis  que  trust.  If  but  one  child  had  survived  the  tenant 
for  life,  the  executors  might  well  have  hesitated  in  undertaking  a  sale." 
A  sale  cannot  be  hastened  where  the  tenant  for  life  is  a  widow  who  waives 
the  provisions  of  the  will,  but  claims  dower  :  Jackson  t-.  Lignon,  3  Leigh, 
161. 


§§446  a,  447     deeds  by  trustees  for  sale.  568 

remaiiiJernian  under  the  belief  that  the  value  of  the  prop- 
erty will  increase,  or  for  the  purpose  of  securing  any 
other  expected  advantage,  the  tenant  for  life  cannot  ac- 
celerate the  sale.* 

§  446  a.      Inteation    to    g-overn    in    construction.  —  A 

power  of  sale  in  a  will  is  to  be  construed  as  are  other  parts  of 
the  will,  in  that  the  intention  is  to  govern.^  A  power  to 
"  invest  or  use,"  all  the  property  authorizes  a  sale,^ 
Where  a  devisee  is  authorized  to  sell  if  he  "sees  cause 
to  send  ray  wife  to  the  asylum,"  and  lie  elects  to  send  her 
there,  having  obtained  an  adjudication  of  her  insanity, 
the  power  becomes  operative,  although  the  wife  was  not 
sent  to  the  asylum.*  If  a  will  gives  residuary  estate  for 
life  with  remainder  over,  and  confers  power  on  the  life 
tenant  if  he  should  deem  it  advisable  for  the  benefit  of 
the  life  estate  to  sell  any  portion  of  it,  and  appropriate 
the  proceeds  to  his  own  use,  the  life  tenant  may  sell  and 
convey  an  absolute  title  to  the  property.^  Tlie  execution 
of  a  power  will  not  be  defeated  because  of  a  provision  in 
excess  of  the  power,  but  it  will  be  executed  so  far  as  per- 
missible, and  the  excess  will  be  disregarded.®  If  a  will 
containing  a  power  of  sale  does  not  mention  the  donee 
of  the  power  it  is  to  be  exercised  by  the  executors.^ 

§  447.  Construction  ag-ainst  trustee. — Where  a  trustee 
has  no  beneficial  interest,  a  deed  conveying  land  to 
him  with  power  to  sell  and  lease,  will  be  construed  most 
strongly  against  the  trustee,  and  in  favor  of  the  bene- 
ficiary. "  In  general,  doubtful  clauses  in  a  deed,"  says 
Mr.  Justice  Crockett,  "are  construed  most  strongly  against 
the  grantor,  and  as  favorably  to  the  grantee  as  the  lan- 
guage will  permit.     The  same  rule  holds  good  as  between 

i  Gast  V.  Porter,  1.3  Pa.  St.  535 ;  Pearce  v.  Gardner,  10  Hare,  290. 
>  Cotton  V.  liurkelman,  142  N.  Y.  160;  40  Am.  St.  Rep.  584. 
»  Crawford  v.  Wearn,  115  N.  C.  540. 

*  Harp  V.  Walliu,  93  Ga.  811. 

*  Security  Co.  v.  Pratt,  65  Conn.  161. 
«  Hillen  v.  Iselin,  144  N.  Y.  365. 

^  Lesser  v.  Lesser,  32  N.  Y.  S.  167. 
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a  trustee  of  an  express  trust,  having  no  interest  in  the 
trust  fund,  and  tlie  cestui  que  trust.  In  such  cases  doubt- 
ful chiuses  in  the  instrument  creating  tlie  trust  are  con- 
strued strictly  as  against  the  trustee  acting  under  a  power, 
and  most  favorably  to  the   beneficiary  under  the  trust."* 

§  448  Sale  withiu  specifletl  time. — Where  a  power  to 
sell  lands,  the  title  to  which  is  vested  in  a  trustee  for 
the  payment  of  debts,  is  limited  to  a  specific  time,  as 
three  years,  the  lands  will  not  become  divested  of  the 
trust,  if  the  trustee  fails  to  make  a  sale  within  the 
limited  period.  Though  the  power  of  the  trustee  to  sell 
may  be  extinguished  by  lapse  of  time,  the  trust  survives 
and  will  be  enforced  in  a  court  of  equity  for  the  benefit 
of  the  beneficiaries.^  Where  an  executor  was  authorized 
by  a  will  to  sell  the  residue  of  the  testator's  estate  within 
two  years  from  his  decease,  a  sale  made  within  that 
period  is  valid,  though  the  deed  to  purchaser  was  not 
executed  until  afterward,  and  the  time  of  sale  may  be 
shown  by  parol  evidence.^  A  power  possessed  by  execu- 
tors by  virtue  of  their  office  ceases,  when  the  objects 
for  which  it  was  given  have  been  attained.*  A  power  of 
sale  which  is  to  be  exercised  with  the  consent  of  a  ma- 
jority of  the  children  living  at  the  time  of  its  execution, 
may  be  executed  without  such  consent  when  the  children 
are  all  dead  at  that  time." 

1  Sprague  v.  Edwards,  48  Cat.  239,  247. 

»  Smith  V.  Kinney's  Execators,  33  Tex.  283.  See,  Pearce  v.  Gardner, 
10  Hure,  287. 

»  Harlan  v.  Brown,  2  Gill,  475;  41  Am.  Dec.  436. 

*  Jackson  v.  Jansen,  6  Johns.  73;  AVard  v.  Barrows,  2  Ohio  St.  241; 
Stroughill  V.  Anstey,  1  De  Gex,  M.  &  G.  635;  Sharpsteen  v.  Tilluu,  3 
Cowen,  651.  Whore  a  sale  of  the  lile  estate  has  been  made  by  the 
tenant  for  life  to  a  third  person,  lie  must  consent  to  a  yale  by  the  trusteos : 
Ben  V.  Bulkeley,  Doug.  292;  Vincent  v.  Ennys,  3  Vin.  Abr.  433;  War- 
burton  V.  Farn,  16  Sim.  625;  Tyrrell  v.  Marsh,  3  Bing.  31.  But  see 
Alexander  v.  Mills,  3  Law  J.  Ch.  407.  Where  the  tenant  for  life  becomes 
insolvent,  his  assignee  should  join  with  him  in  assenting  to  the  sale: 
Jones  V.  Winwood,  10  Sim.  150;  Holdsworth  v.  Goose,  29  Beav.  Ill;  1 
Sugden  .m  Powers,  80;  Eisdell  v.  Hammersley,  31  Beav.  255. 

^  Leeds    y.  Wakelield,  10  Gray,  514.     Shaw,    C.  J.,     delivering    the 
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§  448  a.  Exei'cise  of  power  of  sale  after  accomplish- 
ment of  purpose  of  sale. — It  will  not  be  presumed  that  a 
testator  intended  that  a  power  of  sale  should  be  exercised 
after  the  accomplishment  of  its  purpose,  and  hence, 
though  expressed  in  the  most  general  terms  as  to  the  time 
for  its  exercise,  it  cannot  be  exercised  if  the  purpose  for 
its  creation  has  ceased/  Where  the  power  is  to  sell 
during  the  lifetime  of  a  person,  accompanied  by  a 
peremptory  direction  to  sell  immediately  alter  his  death, 


opinion  of  the  court,  said:  "  The  only  ground  on  which  any  doubt  would 
seeux  to  arise  in  ttiis  case  is,  that  a  power  of  sale  was  made  conditional 
on  the  consent  in  writing  by  the  children.  The  purpose  of  the  testator, 
we  think,  was  to  make  a  disposition  of  his  whole  estate;  and  the  mode 
was  by  ordering  his  executor  to  sell,  as  soon  as  all  the  children 
should  come  of  age  and  the  widow  decea'^e ;  should  whe  die  before  the 
youngest  child  was  of  ag.',  the  sale  might  then  be  postponed  till  the 
latter  contingency  should  happen  ;  it  was  then  to  be  made.  There  might 
therefore  be  a  case  in  which  the  sale  should  be  made,  when  all  or 
some  of  the  children  should  be  living  and  of  age,  and  then  it  was 
the  intent  of  the  testator  that  such  consent  should  be  obtained.  But 
if,  on  the  decease  of  the  widow,  there  were  no  children  surviving. 
no  children  tlien  living,  there  was  no  apparent  purpose  which  could 
have  affected  the  mind  of  the  testator  to  protiibit  a  sale,  when  such 
consent  of  children  had  become  alike  uimecessary  to  protect  their 
interests  and  impossible.  We  think  the  condition  was  annulled  by  the 
event  of  all  the  children  dying,  and  therefore  that  the  power  became 
thereby  unconditional.  Whether  this  would  be  the  case  with  respect  to 
a  mere  naked  power,  the  right  execution  of  which  depends  upon  a  strict 
compliance  with  all  the  terms  on  which  it  is  given,  ornot,  we  have  no 
doulit,  that  it  applies  to  a  trust  power,  where  the  execution  of  the  power 
is  obviously  a  means  only  of  carrying  into  effect  the  ultimate  object  of 
the  testator  in  providing  for  the  benefits  specially  designated  for  the 
declared  objects  of  his  bounty.  A  subsequent  clause  of  the  will  directs 
that  if  the  wife  shall  not  decease  until  all  the  children  have  come  of  age, 
then  it  shall  be  the  duty  of  the  executor,  immediately  on  the  decease 
of  the  wife,  to  enter  upon  and  sell  the  estates,  and  to  proceed  in  the 
same  way  and  under  the  same  limitations,  and  to  distribute  the  pro- 
ceeds in  the  same  manner.  This,  we  think,  applies  to  the  actual  state  of 
things  as  it  should  exist;  if  children  then  survive,  they  were  to  be  con- 
sulted, and  their  consent  in  writing  obtained;  otherwise  being  impos- 
sible, the  sale  was  not  to  be  made  without  such  consent."  A  power  to 
sell  for  the  purpose  of  paying  an  installment  then  due,  does  not  authorize 
a  sale  to  discharge  that  installment  and  one  not  due:  Ormsby  v.Tarascon, 
3  Litt.  411. 

'  Wilkinson  v.  Buist,  124  Pa.  St.  253 ;  10  Am.  St.  Rep.  580. 
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the  executor  cannot  grant  the  privilege  to  buy  at  any 
time  within   three  and  a  half  years.' 

§  449.      Provision   in  deed  roquirinsr  consent. — Where 

a  trastoft  was  onii)o\vore(l  to  sell  lands  for  the  purposes  of 
reinvestment  when  the  major  part  of  the  children  siiould 
recommend  and  advise  it,  the  consent  of  the  majority  of 
those  living  at  the  time  the  sale  was  made  was  held  to  be 
sulticient.^  Where  the  consent  of  a  person  is  necessary, 
he  will  not  be  allowed  to  refuse  it,  it  is  said,  for  sellish 
purposes.^  Where  a  testator  conferred  on  his  "  executors" 
the  power  to  sell  his  land,  but  provided  that  the  power 
should  be  exercised  only  with  the  consent  of  his  surviving 
wife,  and  in  a  clause  occurring  subsequently,  appointed 
his  wife  executrix  and  sole  representative,  the  power  to 
sell,  it  was  held,  was  vested  in  the  wife  alone,  and  she 
might  sell  without  the  advice  or  co-operation  of  any  otiier 
person.*  If  a  sale  is  authorized  by  the  provisions  of  the 
deed  only  on  the  written  consent  of  tiie  cestui  que  trust, 
such  consent  must  be  secured  before  the  power  can  be 
exercised.^  Where  the  power  to  sell  and  convey  is  con- 
ferred under  an  express  trust,  it  is  not  necessary  for  the 
trustee  to  apply  to  a  court  for  authorization  of  the  sale.'' 

§  450.  Deed  with  assent  of  cestui  que  trust. — Where 
the  trustees  are  empowered  by  the  trust  deed  to  sell  and 

»  Hickok  V.  Still,  168  Pa.  St.  155;  47  Am.  St.  Rep.  880, 

«  Sohier  r.  Williams,  1  Curt.  479.     See,  also,  Wilson  v.  Bennett.  5  F^ng. 

L.  &  Eq.  45;  Ilosvett  r.  H-wett.  2  E.len,  332;  I  Suu'tlen  on  Powers,  144. 
»  Norcum  v.  D'Oencli,  2  Ben,  (Mo.)  9s.     When  n-qnire.!  to  be  in  wril- 

in<_',  any  writing  giving  the  consent  is  sutficiont:  Moutetiore  v.  Browne, 

7  H.  L.  Oas,  241. 

*  Williams  v.  Williams,  1  Duval,  221 ;  Griswold  v.  Perry,  7  Lans,  98. 
Where  the  consent  of  a  person  oocuiJvinir  a  particular  office  is  necessary, 
the  consent  of  the  successors  in  office  of  such  person  is  generally  suffi- 
cient: Barl)er  v.  Gary,  1  Kern,  397.  Tiie  death  of  a  person  upon  whose 
consent  the  power  to  sell  is  to  be  exercised  will  generally  defeat  the 
power:  Sykes  v.  Sheard,  2  De  Gex,  J.  &  S.  6.  See  Alley  v.  Lawrence,  12 
Gray,  373, 

*  Berrien  r.  Thomas,  65  Ga,  31, 

8  lies  I',  Martin,  69  Ind.  114.  Tlie  grantee's  title  cannot  be  questioned 
for  want  of  consideration:  lies  v.  Martin,  supra. 
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dispose  of  all  the  trust  estate,  or  any  part  of  it  "with  the 
approbatiou  or  at  the  request"  of  the  cestui  que  trust,  the 
latter  gives  such  approbation  by  joining  in  the  execution 
and  acknowledgment  of  the  deed  made  by  the  trustees  for 
the  purpose  of  consummating  a  sale.  The  grantee  takes 
the  title  as  fully  as  if  it  was  held  by  the  grantor  in  the 
deed  of  trust. ^  "  It  is  impossible,"  said  Chief  Justice 
Rhodes,  "  to  conceive  of  any  mode  in  which  she  could 
more  clearly  and  positively  manifest  and  express  her 
approbation  of  a  sale  and  disposal  of  the  trust  estate,  than 
b}'^  joining  in  the  execution  and  acknowledgment  of  the 
deed  by  which  the  trustee  effected  the  sale  and  convey- 
ance of  the  estate.  She  held  the  beneficial  interest,  while 
the  trustee  held  the  legal  title."  ^ 

§  451.  Declaration  of  trust.  —  If  a  conveyance  is 
made  to  a  person  as  trustee,  and  the  trustee  at  the  time 
of  its  execution  delivers  to  the  grantor  a  written  declara- 
tion, which  in  unambiguous  terms  specifies  the  objects 
and  purposes  of  the  trust,  the  powers  of  the  trustee  and 
his  duties  are  to  be  ascertained  from  the  deed  and  the 
declaration.^ 

§  452.     Power    to  sell    upon  a  contingency.  —  When 

it  is  provided  that  the  execution  of  the  power  is  to  take 
place  only  upon  the  occurrence  of  some  event,  or  upon  a 
condition  of  any  character,  the  happening  of  the  event, 
or  tiie  performance  of  the  condition,  is  essential  to  the 
valid  exercise  of  the  power.^  A  distinction  is  to  be  drawn 
between  conditions  precedent  and  conditions  subsequent 

^  Wei  ton  V.  Palmer,  39  Cal.  456. 

*  Wel'on  V.  Palmer,  supra. 

»  Tyler  v.  Granger,  48  Cal.  259. 

*  2  Sugden  on  Powers,  497;  2  Perry  on  Trusts,  §  785;  Dike  v.  Ricks. 
Cro.  Car.  395;  Doe  v.  Martin,  4  Thomp.  &  R.  39;  Hougham  v.  Sandys,  2 
Sim.  95;  Culpepper  v.  Asiiton,  2  Ch.  Cas.  221;  Cox  v.  Chamberlain,  4 
Ves.  631 ;  Burgoyne  v.  Fox,  1  Atk.  475.  It  is  not  necessary  that  a  deed 
should  be  first  set  aside  in  equity  where  a  deed  is  executed  under  a  power 
by  a  donee,  having  only  a  lite  estate  with  power  to  dispose  of  the  fee  in 
case  of  necessity  or  actual  need.  The  deed  may  be  assailed  in  ejectment: 
Scheldt  V,  Crecelius,  94  :Mo.  3-:2;  4  Aii>,.  St.  Rep.  384. 
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placed  upou  puurrs.  Where  the  condition  is  precedent, 
it  must  be  performed,  else  no  sale  by  virtue  of  the  power 
can  be  upheld/  Where  the  condition  of  a  deficiency  of 
personal  assets  is  attached  to  a  power  to  sell  to  pay  debts, 
the  deficiency  must  exist  or  the  power  cannot  be  exer- 
cised." Where  the  executurs  are  to  soil  by  the  terms  of 
tlie  power,  if  in  their  opinion  it  shall  become  necessary  to 
accomplish  certain  ends,  the  conveyance  is  conclusive, 
and  the  necessity  for  tlie  execution  of  the  power  need  not 
be  shown/  A  testator,  after  directins^  his  executors  to 
sell  his  personal  estate,  empowered  them  to  sell  and  dis- 
pose of  his  real  estate;  he  directed  them,  after  they  had 
converted  his  estate  into  money,  to  invest  the  proceeds 
and  pay  the  interest  annually  to  his  wife,  and  "  at  and 
after  his  wife's  decease,  he  gives  and  bequeaths  to  his  son 
all  the  principal  sums  of  money  and  security  in  the  hands 
of  his  executors";  his  wife  and  two  others  were  named  as 
executors;  one  of  the  executors  renounced,  and  after  the 
death  of  the  widow,  the  surviving  executor  sold  tlie  real 
estate;  it  was  held  that  the  object  of  the  testator  in  creat- 
ing the  power  was  to  make  a  provision  for  his  wife,  and 
therefore  it  ceased  at  her  death,  and  the  heir  at  law  was 
entitled  to  the  lands/  A  power  in  a  will  to  sell  real  estate 
fails,  when  the  objects  for  which  it  was  given  cannot  be 
attained/     Where  the   condition  annexed  to  a  power  of 

1  Mason  v.  Martin,  4  Md.  125;  2  Sugden  on  Vend,  and  Pur.  48;  Hill 
on  Trustees,  178. 

'  Roseboom  t'.  Mosher,  2  Denio,  61 ;  Bloodgood  v.  Bruen,  2  Bradf.  8; 
Graham  v.  Little,  5  Ired.  Eq.  407. 

*  Roseboom  c  Mosher,  2  Denio,  61;  Rendies'.iam  v.  Meux,  14  Sim. 
249.  And  see  Minot  v.  Prescott,  14  Mass.  495;  Penniman  v.  Sanderson, 
lo  Allen,  193;  Coleman  v.  McKinney,  8  Marsh.  J.  J.  251;  Hamilton  v. 
Crosby,  32  Conn.  842;  Silverthorn  v.  MoKinster,  12  Pa.  St.  67;  Wil-on 
V.  South  Park  Commissioners,  70  111.  46;  Graham  v.  Fetts,  53  Miss. 
307. 

*  Jackson  v.  Jansen,  6  Johns.  73. 

*  Sharpsteen  v.  Tillou,  3  Cow,  651:  Penny  v.  Cook,  19  Iowa,  538; 
"Ward  V.  Barrows,  2  Ohio  St.  241.  Where  a  sale  is  matie  under  a  power 
to  pay  debts  after  a  great  lapse  of  time,  the  purchaser  should  see  to  the 
application  of  tlie  purchase  money:  Strougliill  v.  Anstey,  1  De  Gex,  M. 
&  G.  635.     But  see  Sabin  v.  Heape,  27  I'eav.  553. 
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sale  is  subsequent,  the  power  is  not  affected  by  a  nonper- 
formance of  the  condition.^ 

§  453.  Trust  deed  becomiag-  void  on  happening  of  con- 
tingency. —  If  a  deed  is  made  to  certain  persons  to  hold 
the  land  conveyed  in  trust  for  a  purpose  specified  in  the 
deed,  and  it  is  provided  that  in  case  the  trustees  shouM 
declare  by  resolution  that  the  objects  of  the  trust  were 
found  to  be  impracticable,  the  interest  held  by  the  trus- 
tees shall  end,  and  the  land  sliall  revert  to  the  grantor, 
the  trust  deed  on  the  happening  of  the  event  becomes 
void,  and  .the  riglit  of  the  grantor  to  the  land  becomes 
absolute.^  If  a  tract  of  land  and  the  buildings  tliereon 
are  so  conveyed  for  the  purpose  of  establishing  and  main- 
taining a  school,  and  if  the  building  is  destroyed  by  fire 
and  the  loss  paid  to  the  trustees,  and  the  trustees  after 
the  fire  declare  that  the  design  to  establish  and  main- 
tain a  school  has  proved  unsuccessful,  and  convey  the 
premises  to  the  grantor,  he  is  also  entitled  to  the  money 
received  by  virtue  of  the  policy  of  insurance.' 

^  Perry  on  Trusts,  §  785;  Hill  on  Trustees,  178. 

2  Hawes  v.  Lathrop,  38  Cal.  493. 

^  Hawes  V.  Lathrop,  38  Oal.  493.  "The  trustees,"  said  Mr.  Justice 
Rhodes  in  delivering  the  opinion  of  the  court,  "  held  the  fund  in  their 
fiduciary,  and  not  in  their  private,  capacity.  The  persons  to  whom  they 
paid  the  larger  part  of  the  money  had  made  donations  to  the  trustees 
for  the  benefit  of  the  school,  but  without  any  conditions,  and  they  had 
neither  a  legal  nor  equitable  claim  to  the  fund.  Nor  did  any  claim  exist 
in  favor  of  the  persons  to  wiiom  portions  of  the  fund  were  paid  on  ac- 
count of  a  loss  of  furniture  sustained  by  one,  or  a  personal  injury  sus- 
tained by  the  other.  Upon  the  passage  of  the  resolution  referred  to, 
the  title  to  the  real  estate  reverted  to  the  plaintiff,  and  the  trustees 
had  no  further  duties  to  perform  in  maintaining  the  school ;  and  clearly 
it  would  be  unnecessary,  and  not  within  the  scope  of  their  duties,  to  ex- 
pend any  further  sum  of  money  for  that  purpose.  The  duties  of  the 
defendants  as  trustees  having  terminated  upon  the  adoption  of  the  reso- 
lution, it  became  their  duty  to  pay  over  to  the  person  entitled  to  it,  the 
insurance  money  in  their  hands.  It  is  not  and  could  not  be  claimed 
that  the  defendants  are  entitled  to  it;  it  could  not  be  claimed  on  behalf 
of  the  school,  for  that  no  longer  existed ;  and  we  are  unable  to  see  how  any 
one  except  the  plaintiff  can  make  out  a  plausible  claim  to  it.  Had  the 
building,  with  the  addition,  remained  upon  the  lot  at  the  time  of  the 
adoption  of  the  resolution,  it  would  have  vested  in  the  plaintiff;  and 


575  DEEDS    BY    TRUSTEES    FOR    SALE.  §  454 

§  454:.  Conduct  of  the  sale.  —  If  assignees  for  the 
benefit  of  creditors  make  declarations  which  operate  as  a 
prevention  of  competition  at  a  sale  of  trust  prop'-rty,  and 
the  property  is  sacrificed  thereby,  the  sale  may  be  set 
aside  at  the  instance  of  the  beneficiary  who  has  sustained 
injury  from  this  cause.'  They  have  no  right  to  place 
unnecessary  conditions  and  restrictions  upon  the  sale, 
which  would  i)revent  the  fullest  price  being  obtained;^  but 
they  may  propose  conditions  that  are  reasonable.^  Where 
the  trustees  have  a  beneficial  interest  in  the  trust  property, 
they  may  execute  a  conveyance  with  full  covenants.*     But 

had  the  trustees  expended  the  insurance  money  in  rel)uilding,  before 
the  adoption  of  the  resolution,  the  new  building  would  have  reverted  to 
the  plaintiff  with  the  lot;  and  it  would  seem  just  and  equitable  tliatthe 
plaintiff  should  be  entitled  to  the  insurance  money  remaining  in  the 
hands  of  the  trustees  when  the  design  for  the  school  failed.  It  repre- 
sented in  their  hands  the  insured  building.  Had  the  deed  made 
it  the  duty  of  the  trustees  to  keep  the  building  insured,  and  in  case 
of  a  loss,  to  appropriate  the  insurance  money  to  the  erection  of  an- 
other building,  there  would  be  no  difficulty  in  holding  that,  as  between 
the  parties  to  the  deed,  the  money  would  inequity  be  treated  as  land. 
The  trustees  did  not  exceed  their  duty  in  effecting  the  insurance,  and  it 
would  have  been  their  duty,  had  not  the  project  for  the  maintenance  of 
the  scliool  failed,  to  have  rebuilt;  but  they  not  liaving  rebuilt,  and  liav- 
ing  determined  that  it  was  impracticable  to  maintain  the  school,  the 
money  stands  in  the  stead  of  the  building,  and  in  equity  vested  in  the 
plaintiff,  upon  the  termination  of  the  trust,  in  the  same  manner  as 
would  the  building,  had  they  expended  the  money  in  the  erection  of  a 
building.  The  plaintiff  has  not  waived  his  claim  to  the  money  by  the 
acceptance  of  the  deed  from  the  trustees  with  knowledge  of  the  insur- 
ance, the  loss  and  the  i)ayment  of  the  insurance  money.  That  instru- 
ment, considered  as  a  conveyance,  had  no  effect  uj)on  the  title,  but  the 
operative  portion  ot  the  instrument  was  the  resolution  of  the  trustees 
that  the  design  to  maintain  a  school  had  proved  unsuccessful,  for  upoa 
the  adoption  of  the  resolution  the  trust  deed  became  void,  and  the 
title  reverted  to  the  jilaintiff.  Until  the  resolution  was  ad  pted  (and 
there  is  no  evidence  of  its  adoption,  except  that  afforded  by  the  deed), 
the  plaintiff  was  entitled  neither  to  the  land  nor  the  money." 

^  Goodwin  v.  ^lix,  38  111.  115.  And  see  Barnard  v.  Duncan,  38  Mo. 
170;  90  Am.  Dec.  416;  Dance  v.  Goldingham,  8  Law  R.  Ch.  App.  902. 

*  Wilkins  v.  Frye,  2  Rose,  375;  Downs  v.  Grazebrook,  3  Mer.  208; 
Dance  r.% Goldingham,  8  Law  R.  Ch.  App.  902;  l>alkner  v.  Equitable 
Society,  4  Drew.  352. 

»  Hobson  V.  Bell,  2  Beav.  17. 

*  Staines  v.  Morris,  1  Ves.  cS:  B.  12 ;  Stephens  v.  Hotham,  1  Kay  &  J. 
580. 
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otherwise  any  covenants  except  against  their  own  acts  are 
unwarranted.'  Formerly,  the  practice  was  to  insert  in  the 
granting  clause  of  a  trustee's  deed  the  words  "  bargained 
and  sold,"  merely;  the  word  "grant"  was  supposed  to 
impl}'  a  covenant  and  hence  was  omitted,  but  the  caution 
seems  unnecessary.^ 

§  455.  Who  should  execute  the  deed. — Where  the 
legal  title  is  in  the  trustees,  they  have  the  sole  power  to 
contract.^  Therefore  a  trustee  cannot  transfer  his  legal 
estate  by  the  execution  of  a  deed  that  purports  to  convey 
only  the  right,  title,  and  interest  of  the  cestui  que  trust  in 
the  trust  property.*     Where  a  full  power  to  sell  real  estate 

^  Page  V.  Broom,  3  Beav.  36;  White  v.  Foljambe,  11  Ves.  345;  Copper 
Mininof  Co.  v.  Beacli,  13  Beav.  478;  Onslow  v.  Londesliorough,  10  Hare, 
74;  Hodges  v.  Blagrave,  18  Beav.  405;  Worley  v.  Frampton,  5  Hare,  560; 
Barnard  v.  Duncan,  38  Mo.  170;  95  Am.  Dec.  416;  Phillips  v.  Everard,  5 
Sim.  102;  2  Perry  on  Trusts,  sec.  786;  Sugden  on  Vend,  and  Pur.  61. 

=>  Co.  Litt.  384  a,  n.  1. 

^  Sowarsby  v.  Lacy,  4  Madd.  79;  Keon  v.  Magawly,  1  Dru.  &  War. 
401. 

*  Titcomb  v.  Currier,  4  Cash.  591.  Wilde,  J.,  delivering  the  opinion 
of  the  court,  said:  "  By  the  will,  the  testator  devised  one-eighth  part  of 
all  his  estate,  real  and  personal,  to  Solomon  H.  Currier  and  George  Dav- 
enport, in  trust  for  his  daughter  Mary  Coffin.  The  question  is,  what 
title,  if  any,  passed  by  the  deed  of  Currier  and  Davenport  to  Haskell. 
By  that  deed  the  grantors  conveyed,  or  undertook  to  convey,  'all  the 
right,  title,  and  intenst  that  the  said  Mary  Coffin  had  to  one-eighth 
part  of  all  the  real  estate  belonging  to  Anthony  Davenport,  late  of  JN'ew- 
buryport,  deceased,  as  devised  to  said  Mary  Coffin  by  his  List  will  and 
testament.'  Now,  as  Mary  Coffin  took  only  an  equital>le  estate  as  cestui 
que  trust,  under  the  will  of  her  father,  we  think  the  legal  estate  of  the 
trustees  did  not  pass  to  Haskell  by  thlB  deed.  Nothing  was  conveyed  but 
the  right  and  title  of  Mary  Coflin.  It  the  words  had  been  used  as  words 
of  descrijjtion  or  designation  of  the  land  conveyed,  referring  for  that 
Ijurpose  to  the  estate  of  Mary  Coffin,  or  had  there  been  any  words  which 
could  be  so  construed  as  to  convey  the  title  of  the  trustees,  the  legal  as 
well  as  the  equitable  estates  would  have  passed;  but  there  are  no  such 
words,  and  tlie  recital  in  the  deed  cannot  enlarge  or  control  the  words  of 
the  grant.  If  these  words  were  doubtful,  the  recital  might  aid  in  the 
construction  ;  but  they  are  not;  they  expressly  grant  the  right  and  title 
of  ^lary  Coffin,  and  nothing  more.  It  may  be  that  such  was  not  the  in- 
tention of  the  parties,  but  the  supposed  intention  of  the  parties  cannot 
BUppiv  a  defect,  or  correct  a  nii.stake  in  the  conveyance.  Wiiaiever  may 
have  been  the  intention  of  the  parties,  we  think  it  clear,  that  the  deed 
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is  contained  in  u  will,  and  the  executor  sells  in  pursuance 
of  the  power,  the  executor  or  a  third  person  cannot  raise 
the  question  that  the  sale  was  made  in  fraud  of  the  rights 
of  the  cciitui  que  trust.  An  executor  reciting  in  his  deed 
that  he  was  executor,  and  had  received  letters  testamen- 
tary from  the  probate  court,  is  estopped  by  such  recitals.* 
A  will  contained  this  provision:  "I  hereby  appoint  my 
brother,  Francisco  Casaneuava,  ray  executor  of  this,  my 
last  will,  with  power  to  sell,  dispose  of,  and  convey  all 
my  said  property,  both  real  and  personal,  for  the  benefit 
of  my  said  sister,  without  obtaining  any  order  of  any 
court  therefor.  And  I  hereby  dispense  with  the  necessity 
of  his  giving  the  bonds  required  by  law  for  the  faithful 
execution  of  the  trust  hereby  created."  Concerning  the 
proper  construction  of  this  clause,  the  court  said:  "This 
language  is  broad  and  general,  and  clearly  shows  that  the 
intent  of  the  testator  was  to  withdraw  his  estate  from  the 
operation  of  the  probate  act,  and  vest  in  his  executor  full 
power  to  convert  in  his  own  way  the  estate  into  cash  for 
the  benefit  of  his  sister.  Under  this  will  no  action  was 
necessary  on  the  part  of  the  probate  court  in  any  respect, 
to  render  a  sale  by  the  executor  valid.  It  not  being  essen- 
tial to  the  validity  of  the  sale  that  it  should  be  conducted 
in  the  statutory  mode,  the  deed  to  Llaguna  is  clearly  suf- 

to  Haskell  cannot  be  construed  as  to  convey  to  him  the  le^jal  title  to  the 
demanded  premises."  A  deed  made  under  a  power  in  a  will,  will  be  con- 
sidered to  have  been  made  in  execution  of  the  power,  although  it  does 
not  refer  in  terms  to  the  will:  Scheidt  v.  Crecelius,  94  Mo.  322;  4  Am. 
St.  Rep.  384.  Where  a  deed  is  in  proper  form  and  sufficient  to  convey 
the  grantor's  title,  if  he  possessed  any,  it  will,  in  case  he  has  no  title,  be 
considered  as  an  execution  of  a  power  of  sale  vested  in  him  as  executor 
and  trustee :  Terry  v.  Rodahan,  79  Ga.  278 ;  11  Am.  St.  Rep.  420. 
Althougli  the  grantor  supposed  himself  to  be  the  owner,  and  the  deed 
to  be  a  transfer  of  his  title,  it  may  operate  as  an  execution  of  a  power  of 
sale:  Terry  r.  Rodahan.  79  Ga.  278;  11  Am.  St.  Rep.  420. 

^  Larco  v.  Casaneuava,  30  Cal.  560.  "In  the  deed,  Francisco  Casa- 
neuava recites  that  he  is  the  executor  of  his  brother,  and  that  he  has 
letters  testamentary  from  the  probate  court.  If,  therefore,  as  claimed, 
his  taking  the  oath  of  office  and  letters  was  essential  to  the  validity  of 
his  acts  under  the  circumstances  of  this  case  (a  point  we  do  not  decide) 
as  against  him,  those  facts  are  sufficiently  shown  by  the  recitals  of  his 
deed,  which  at  least  he  cannot  be  heard  to  deny." 
Deeds,  Vol.  I.  —  37 
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ficient  to  pass  the  testator's  title.  It  shows  upon  its  face 
that  Francisco  Casancuava  acted,  in  making  it,  under  the 
will  of  Louis  Casaneuava.  He  does  not  pretend  to  be  act- 
ing under  the  orders  of  the  probate  court,  and  hence  the 
validity  of  the  deed  is  not  to  be  determined  by  the  law  of 
that  court.  Undoubtedly,  where  an  executor  or  any  other 
person  undertakes  to  pass  title  by  statutory  modes,  it  must 
appear  that  those  modes  have  been  followed,  or  the  act 
will  be  a  nullity;  but  such  is  not  the  case.  The  party 
here  acts  under  a  will,  and  the  will  authorizes  the  act,  and 
like  a  power  of  attorney,  is  to  be  looked  to  and  consulted 
on  the  question  of  power,  and  if  found  sufficient,  the  act 
must  be  declared  valid."  ^  Courts  will  enforce  the  specific 
performance  of  a  contract  for  sale  made  by  trustees  where 
they  had  power  to  make  the  contract,  although  the  power 
may  have  terminated  before  the  conveyance.^ 

1  Sanderson,  J.,  in  Larco  v.  Casaneuava,  30  Cal.  560,  568.  See,  how- 
ever, Cal.  Code  of  Civil  Procedure,  §  1561. 

'^  Mortlock  V.  BuUer,  10  Ves.  315.  It  is  not  necessary  to  join  the  ces- 
tuis  que  trust  in  the  suit:  Wakeman  v.  Rutland,  3  Ves.  233,  504;  Duffy  r. 
Calvert,  5  Gill,  487;  Binks  v.  Rokely,  2  Madd.  227;  Re  Williams'  E..tate, 
5  De  Gex  &  S.  515;  Keon  v.  Ma,i,'awley,  1  Dru.  &  War.  401  ;  Drayson  v. 
Pocock,  4  Sim.  283;  Cottrell  v.  Cottrell,  Law  R.  2  Eq,  330;  Lloyd  v.  Grif- 
fiths, 3  Atk.  264.  But  courts  will  not  enforce  a  contract  of  sale  where 
there  has  been  a  breach  of  trust:  Thompson  v.  Bhickstone,  6  Beav.  470; 
Johnston  v.  Eason,  3  Ired.  Eq.  334;  Ord  v.  Noel,  5  Madd.  438;  Dawes  r. 
Betts,  12  Jur.  709;  Wood  v.  Richardson,  4  Beav.  174.  Where  an  agree- 
ment has  been  made  that  the  purchaser  may  retain  a  private  debt,  a  sale 
will  not  be  enforced :  Miltenberger  v.  Morrison,  46  Mo.  251 ;  Thompson  v. 
Blackstone,  6  Beav.  470.     See  Wedgewood  v.  Evans,  6  Beav.  600. 
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§  4.'>0.  Filling-  up  blanks. — All  blanks  which,  when 
filled  up,  affect  the  deed  in  a  material  way,  must  be  filled 
up  before  execution.  The  name  of  the  grantee  must  be 
inserted  in  the  deed  before  it  becomes  the  operative  deed 
of  the  grantor.  The  general  rule  is,  that  an  agent  has  no 
power  to  insert  the  grantee's  name  in  the  absence  of  the 
grantor,  unless    he   has  written   authority  to   do   so.'     A 

»  Upton  V.  Archer,  41  Cal.  85;  10  Am.  Rep.  26(3;  People  v.  Organ,  27 
111.27;  79  Am.  Dec.  391;  Adamson  r.  Ilartman,  40  Ark.  58;  Wilson  v. 
South  Park  Commissioners,  70  III.  46;  Wunderlin  v.  Cadogan,  50  Cal. 
613;  McNab  v.  Young,  81  111.  11;  Hord  v.  Taubman,  79  Mo.  101;  Chase 
V.  Palmer,  29  111.  :!06;  Whitaker  v.  Miller,  83  111.  381;  Ayres  v.  Harness, 
1  Ohio,  368;  13  Am.  Dec.  629;  Byers  v.  McClanahan,  6  Gill  &  J.  25(); 
Preston  v.  Hull,  23  Gratt.  600;  14  Am.  Rep.  153;  Williams  v.  Crutcher,  5 
How.  (Miss.)  71;  35  Am.  Dec.  422;  Cummins  v.  Cassily,  5  Mon,  B.  74; 
Richmond  Mfg.  Co.  v.  Davis,  7  Blackf.  412;  Burns  v.  Lynde,  6  Allen. 
305;  Avres  v.  I'robasco,  14  Kan.  175;  Cro.<s  v.  State  Bank,  5  Ark.  525; 
South  Berwick  v.  Huntress,  53  Me.  89;  87  Am.  Dec.  535;  Graham  v. 
Holt,  3  Ired.  300;  40  Am.  Dec.  403;  Gilbert  v.  Anthony,  1  Yerii.  69; 
24  Am.  Dec.  439;  Mosby  v.  State  of  Ark.,  4  Sneed,  324;  Ingram  v.  Little, 
14  Ga.  173;  58  Am.  Dec.  549;  Stebbins  v.  Watson,  71  Mich.  467;  Ar- 
guello  V.  Bours,  67  Cal.  447;  State  v.  Matthews,  44  Kan.  596.  But  see 
Chicago  t'.  Gage.  95  111.  ^93;  35  Am.  Uvp.  182;  State  v.  Pepper,  31  Ind.  76. 
In  Burna  v.  Lynde,  6  Allen,  305,  this  question  is  very  fully  discussed. 

(679) 
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striinger  to  the  grantor's  title  cannot  object  that  the  name 
of  the  grantee  was  inserted  after  delivery.  Proof  that  the 
ollicer  who  took  the  acknowledgment  of  the  deed,  acting 

Chapman,  J.,  in  delivering  the  opinion  of  the  court,  says:  "The  ancient 
doctrine  of  the  common  law,  as  stated  in  the  authorities  cited  by  the 
plaintiff 's  counsel,  is  not  denied.  It  is  stated  in  Sheppard's  Touchstone, 
'A,  as  follows:  'Every  deed  well  made  must  be  written;  i.  e.,  the  agree- 
ment must  be  all  written  before  the  sealing  and  delivery  of  it;  for  if  a  man 
seal  and  deliver  an  empty  piece  of  paper  or  parchment,  albeit  he  do  there 
withal  give  commandment  that  an  obligation  or  other  matter  shall  be 
written  in  it,  and  this  be  done  accordingly,  yet  this  is  no  good  deed.' 
This  doctrine  still  prevails  in  England.  The  case  of  Texira  v.  Evans, 
which  was  tried  at  nisi  prius,  is  cited  in  Master  v.  Miller,  1  Anstr.  228, 
in  which  Lord  Mansfield  held  a  contrary  doctrine.  In  that  case  the  de- 
fendant, wishing  to  raise  money,  had  signed  and  sealed  a  bond,  and 
placed  it  in  the  hands  of  an  agent,  witii  blanks  for  the  sum  and  the 
name  of  the  obligee.  The  agent  borrowed  the  money  of  the  plaintiff, 
and  filled  up  the  blanks  with  the  sum  borrovved  and  the  name  of  the 
plaintiff.  Tlie  deed  was  held  good.  But  in  Hibblewhite  v.  M'Morine,  6 
^lees.  &  W.  200,  the  qut-stion  arose  in  respect  to  a  conveyance  of  railway 
shares  which  was  required  by  statute  to  be  by  deed.  The  name  of  the 
purchaser  had  been  left  blank,  and  was  written  by  him  after  the  delivery 
of  the  conveyance  to  him.  The  point  was  thoroughly  argued,  and  most 
of  the  English  cases  which  had  any  bearing  upon  it  were  cited.  Upon 
full  consideration,  the  conveyance  was  held  to  be  void.  The  case  of 
Texira  v.  Evans  was  overruled.  Parke,  B.,  remarked  that  it  had  been 
justly  questioned  by  Mr.  Preston  in  his  edition  of  Sheppard's  Touch- 
stone, '  as  it  assumes  there  could  be  an  attorney  without  deed.'  And  he 
says  of  the  defense  in  that  case,  that  it  is  an  attempt  to  make  a  deed 
transferable  and  negotiable  like  a  bill  of  exchange  or  an  equitable  bill, 
which  the  law  does  not  permit.  In  Davidson  v.  Cooper,  11  Mees.  &  W. 
793,  the  case  of  Texira  v.  Evans  is  again  referred  to,  and  is  declared  to 
be  overruled.  But  the  defendant's  counsel  contend  that  the  English 
doctrine  does  not  prevail  in  Massachusetts,  New  York,  and  Pennsyl- 
vania. It  is  true  that  in  the  latter  state  the  authoiity  of  Texira  v^ 
Evans  is  adopted,  and  the  case  is  said  to  have  overruled  the  authority 
of  Sheppard's  Touchstone,  Perkins  and  Coke  upon  Littleton:  Wiley  u. 
Moor,  17  Serg.  &  R.  438;  17  Am.  Dec.  696.  It  has  also  been  adopted  in 
New  York  in  Wooley  v.  Constant,  4  Johns.  54;  4  Am.  Dec.  246.  In  that 
case  a  bill  of  sale  of  a  ship  had  been  executed,  leaving  blanks  for  the 
recital  of  the  register;  and  these  were  filled  up  after  the  delivery,  by 
consent  of  parties.  It  was  held  to  be  valid,  on  the  authority  of  Texira 
V.  Evans.  But  the  action  was  trover  for  the  ship;  and  the  court  re- 
marked that  the  bill  of  sale  was  perfectly  competent  with  the  blank  in 
it  to  pass  the  property.  The  same  case  was  again  cited  as  authority  in 
Ex  parte  Kerwin,  8  Cowen,  118,  where  the  l;ond  would  not  have  been 
valid  witiiout  filling  the  blanks.  None  of  the  cases  decided  by  this  court 
adopt  tiie  authority  of  Texira  v.  Evans,  though  some  of  them  give  some 
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as  the  grantor's  agent,  inserted  the  name  of  the  grantee  in 
the  deed,  and  then  delivered  it  to  the  grantee,  obviates  the 
objection   that  at  the   time   it  came   from   the  grantor's 

countenance  to  its  ^loctrines.  In  Smitli  v.  Crocker,  5  Mass.  538,  a  treas- 
urer had  made  a  bond  in  which  the  name  of  a  surety  iiad  been  left 
blank,  and  after  delivery  it  was  filled  up.  The  bond  was  held  good  on 
the  authority  of  several  ancient  cases,  the  fact  being  specially  noticed 
that  the  alteration  was  immaterial.  In  Hunt  v.  Adams,  5  Mass.  358,  4 
Am.  Dec.  68,  the  instrument  in  question  was  a  promissory  note,  not 
under  seal,  and  therefore  the  question  did  not  arise.  The  immaterial 
word  'year'  had  aL  first  been  omitted,  and  was  afterward  inserted. 
But  Parsons,  C.  J.,  in  giving  the  opinion,  cited  the  authorities  relating 
to  deeds,  which  he  had  before  cited  in  Smith  v.  Crooker,  and  also  said 
that  in  customhouse  bonds  it  was  the  practice  to  leave  a  blank  for  the 
amount  of  the  duties  when  ascertained,  to  be  filled  after  delivery,  the 
obligors  being  considered  as  consenting  that  the  blanks  shall  be  thus  tilled 
up.  The  case  of  Warring  v.  Williams,  S  Pick.  322,  decides  that  where  an 
instrument  was  signed  by  several  parties,  and  afterward  altered  by  the 
addition  of  a  seal,  and  the  interlineation  of  the  words  '  jointly  ami  sever- 
ally,' a  party  to  the  instrument  who  was  present,  and  consontinL;  to  the 
alteration,  would  be  bound  by  it,  thou^ih  the  others  were  not  hound. 
But  in  the  very  next  case  of  Warring  r.  Williams,  8  Pick.  32'5,  which  was 
an  action  brought  against  another  party  to  the  same  instrument,  it  was 
held  that  a  signature  in  blank  does  not  authorize  anything  to  be  written 
over  it  beyond  a  simple  contract,  and  that  autliority  to  affix  a  seal  re- 
quires a  power  of  attorney  under  seal.  Parker  v.  Hill,  8  Met.  447,  merely 
decides  that  a  ratification  of  the  delivery  of  a  deed  may  be  proved  by  the 
acts  and  declarations  of  the  grantor,  and  that  his  declarations  made  to  a 
person  who  is  not  a  party  to  the  instrument  are  admissible  in  evidence. 
The  edito.  s  of  the  American  edition  of  the  Exchequer  Reports,  in  a  note 
to  Hibhlewliite  v.  M'Morine,  cite  some  of  the  above  cases,  and  also  the 
case  of  Adams  v.  Frye,  3  Met.  103,  as  adopting  the  doctrine  that  blanks 
left  in  a  deed  may  be  filled  by  consent  of  parties  after  delivery.  But 
the  case  of  Adams  v.  Frye  relates  altogether  to  a  different  point.  The 
alteration  there  considered  was  not  the  filling  of  a  blank  by  consent,  but 
procuring  a  person  to  subscribe  his  name  as  a  witness  after  delivery,  and 
without  c  nsent.  The  court  held  that  it  would  not  avoid  the  deed  unless 
fraudulently  done When  the  paper  was  delivered  it  had  no  val- 
idity or  meaning.  The  filling  of  the  blanks  created  the  substantial  parts 
of  the  instrument  itself,  as  much  so  as  the  signing  or  sealing.  If  such 
an  act  can  be  done  under  a  parol  agreement,  in  the  absence  of  the  grantur, 
its  effecc  must  be  to  overthrow  the  doctrine  that  an  authority  to  make  a 
deed  must  be  given  by  deed.  We  do  not  think  such  a  change  of  the 
ancient  common  law  has  been  made  in  this  commonwealth,  or  that  the 
policy  of  our  legislation  favors  it,  or  that  sound  policy  would  dictate  such 
a  change.  Our  statutes  which  provide  for  the  conveyance  of  real  estate 
by  deed,  acknowledged  and  recorded,  and  for  the  acknowleJgment  and 
recording  of  powers  of  attorney  for  making  deeds,  are  evidently  based  on 
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hands  no  person  was  named  in  it  as  grantee.^  AVhere  a 
married  woman  is  unable  to  delegate  a  power,  she  cannot 
authorize  another  to  fill  up  blanks  and  deliver  the  deed.^ 

§  456  a.  When  deed  is  void  and  when  not. — Where 
the  signature  of  the  president  of  a  corporation,  together 
with  the  attachment  of  the  corporate  seal,  was  procured 
to  a  blank  deed  by  false  representations,  and  subsequently 
a  description  of  lands  not  sold,  nor  authorized  to  be  sold, 
was  inserted  in  the  deed,  the  deed  was  held  to  be  void, 
and  it  was  also  held  that  the  mortgagee  of  the  grantee, 
who  took  without  notice,  acquired  no  interest,  and  no 
estoppel  rested  on  the  company  preventing  it  from  show- 
ing the  facts/  Where  a  deed  with  place  for  the  insertion 
of  the  name  of  the  grantee  left  unfilled,  is  executed  and 
acknowledged,  and  subsequently  the  bhmk  is  filled  con- 
trary to  the  instructions  of  the  grantor,  and  to  his  injury, 
with  the  name  of  a  person  whom  the  grantor  did  not  in- 
tend should  be  the  grantee,  with  full  knowledge  on  the 

the  ancient  doctrines  of  the  common  law  respecting  the  execution  of 
deeds;  and  a  valuable  and  impcrtant  purpose  which  these  doctrines 
still  serve  is,  to  guard  against  mistakes  which  are  likely  to  arise  out  of 
verbal  arrangements,  from  misunderstanding  and  defect  of  memory, 
even  where  there  is  no  fraud.  The  present  case  shows  how  dangerous 
the  contrary  doctrine  would  be.  Mary  Burns  states  in  her  bill  that  the 
verbal  agreement  made  between  her  and  the  defendant  was,  that  her 
interest  in  her  husband's  land  should  be  held  to  indemnify  the  pers  na 
who  should  become  bail  for  his  appearance  at  court,  and  for  no  other 
purpose,  and  that  the  deed  was  filled  up  as  an  absolute  conveyance,  con- 
trary to  this  agreement.  She  makes  oath  to  the  truth  of  these  aileira- 
tions,  and  it  is  to  be  presumed  that  she  believes  them  to  be  true.  The 
defendart  offered  to  prove  the  contrary ;  and  prol)ably  he  wouM  have 
been  a  witness  to  prove  his  statement.  It  is  to  be  presumed  that  lie  so 
understood  the  agreement.  If  this  method  of  executing  deeds  is  sanc- 
tioned, it  will  follow  that  though  the  defendant  has  a  regularly  executed 
deed,  yet  it  remains  to  be  settled  by  parol  evidence  whether  he  ought  to 
have  V)een  the  grantee,  what  land  should  have  been  described,  whether 
the  deed  should  have  been  absolute  or  conditional,  and  if  conditional, 
what  the  terms  of  the  condition  should  have  been.  To  leave  titles  to 
real  estate  subject  to  such  disputes  would  subject  them  to  great  and 
needless  insecurity." 

1  McNab  V.  Young,  81  111.  11. 

'  Drury  v.   Foster,   2  Wall.    24;  P.urnside  v.  Wayman,    49   Mo.   356. 

»  Vaca  Valley  etc.  R.  Pw  Co.  v.  Mansheld,  84  Cal.  560. 


583  FILLING    UP    BLANKS.  §  457 

part  of  tlie  latter,  the  deed  is  void  both  as  to  such  sub- 
stituted grantee  and  to  those  having  notice  of  the  fraud.* 
But  a  grantor  who  has  conferred  authority  cannot  ques- 
tion the  title  of  one  wliose  name  is  inserted  before  revoca- 
tion of  the  authority,  and  who  became  a  purchaser  for 
value  without  notice.^  So,  if  the  name  of  the  grantee  is 
inserted  after  execution  and  acknowledgment,  but  before 
delivery,  and  the  grantor  delivers  the  deed  or  directs  its 
delivery,  he  adopts  the  deed  and  it  becomes  effectual.^ 

§  457.  Parol  authority  to  insert  name. — Tt  is  held  in 
some  cases  that  where  a  deed  is  regularly  executed  in  all 
other  particulars,  but  a  blank  is  left  for  the  insertion  of 
the  name  of  the  grantee,  and  in  this  condition  is  put  in 
the  hands  of  a  third  person,  with  authority  by  parol 
merely,  from  the  grantor  to  fill  up  the  blank  in  his  ab- 
sence, and  deliver  the  deed  to  the  person  whose  name  is 
inserted  in  the  deed  as  grantee,  the  deed,  when  filled  out 
and  delivered,  is  a  valid  deed.'*  In  Wisconsin,  it  is  held 
that  where  a  grantor  has  fully  executed  and  acknowledged 
a  deed,  except  that  the  name  of  the  grantee  is  not  in- 
serted, but  has  left  the  deed  with  A  for  delivery  to  B,  who 
has  agreed  to  buy  the  land,  upon  the  payment  of  the 
purcluise  price,  the  grantor  may  authorize  A  to  insert  the 

*  State  V.  Matthews,  44  Kan.  596. 

»  McCleery  v.  Wakefield,  76  Iowa,  529. 

*  Lockwood  V.  Bassett,  49  Mich.  546.  See,  also,  Duncan  v.  Hodges, 
4  McCord,  2:)9;  17  Am.  Dec.  784. 

*  Field  V.  Stagg,  52  Mo.  534;  14  Am,  Rep.  435;  Swartz  v.  Ballou,  47 
Iowa,  188;  29  Am.  Rep.  470;  Clark  v.  Allen,  34  Iowa,  190;  Voiight's 
Executors  v.  Vought,  SON.  J.  Eq.  177;  Jennings?'.  Jennings,  24  Or.  447; 
Crihben  c.  Deal,  21  Or.  211 ;  28  Am.  St.  Rep.  74i);  Shirley  r.  Burch,  16  Or. 
88;  8  Am.  St.  Rep.  273;  Mct^uie  r.  Teay,  58  Mo.  56;  Otis  ;-.  Browning,  59 
Mo.  App.  326;  Allen  v.  Withrow,  110  U.  S.  119 ;  Devin  v.  Himer,  29  Iowa, 
297  ;  McClain  v.  McClain,  52  Iowa,  272;  McCleery  v.  Wakefield,  76  Iowa, 
529;  Ellis  i-.  Wait,  4  S.  D.  454;  Ragsdaler.  Robinson,  48  Tex.  379;  Nel- 
son «.  McDonald,  80  Wis.  605;  27  Am.  St.  Rep.  71;  Bridgeport  Bank  v. 
New  York  &  N.  H.  R.  R,  Co.,  30  Conn.  231;  Cox  v.  Manvel,  50  Minn. 
87;  State  v.  Young,  23  Minn.  551.  And  see  Burnside  v.  Wayman,  49 
Mo.  356;  McDonald  v.  Eggieston,  26  Vt.  161;  60  Am.  Dec.  803;  Inhab- 
itants of  South  Berwick  v.  Huntress,  53  Me.  90;  87  Am.  Dec.  535;  Speako 
V.  United  States,  9  Cranch,  28. 
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name  of  B  in  the  deed  as  grantee.  But  wben  the  pur- 
chase price  is  paid,  A  cannot,  at  the  request  of  B,  insert 
the  name  of  C  as  grantee  and  deliver  the  deed  to  him, 
especially  where,  before  such  payment,  A  has  been  di-  • 
reeled  by  the  grantor  not  to  deliver  the  deed  to  any  per- 
son.* In  Iowa,  the  court  said  the  doctrine  that  authority 
cannot  be  conferred  by  parol  rests  largely,  if  not  entirely, 
on  the  common-law  doctrine  in  relation  to  instruments 
under  seal;  and  that  as  the  rules  of  law  as  to  seals  had 
been  abolished  in  that  State,  and  a  seal  was  unnecessary 
to  the  validity  of  a  deed,  it  would  seem  that  as  the  reason 
for  the  rule  had  ceased  the  rule  itself  should  no  longer 
prevail.'^ 

§  458.  Grantor  may  be  estopped. — The  grantor  may 
by  his  acts  be  estopped  from  asserting  that  the  deed  was 
not  properly  executed.^  For  instance,  where  the  owners 
of  land  execute  an  instrument,  with  the  intent  that  the 
blanks  which  it  contains  shall  be  filled  up  so  that  it  shall 
appear  on  its  face  to  be  a  valid  deed  of  such  land,  and  by 
their  authority,  and  in  compliance  with  their  directions, 
the  blanks  are  filled  up  by  a  person  who  delivers  the  deed 
in  its  perfected  form  to  the  grantee,  who  is  unaware  that 
the  execution  of  the  deed  is  irregular  in  any  respect,  and 
receives  from  the  grantee  the  purchase  money,  and  the 
grantors,  after  having  full  knowledge  of  the  delivery  of 
the  deed,  and  the  payment  of  the  purchase  money,  allow 
the  grantee  to  enter  into  possession,  and  make  valuable 
improvements,  and  lease  the  premises  from  the  grantee, 

^  Bchintz  v.  McManamy,  33  Wis.  299.  See  Van  Etta  v.  Evenson,  28 
Wis.  83;  9  Am.  Rep.  486;  Vliet  v.  Camp,  13  Wis.  198.  Authority  to  a 
grantee  in  a  deed  delivered  in  blank  to  fill  up  the  blank  with  his  name 
may  be  conferred  by  parol :  Otis  v.  Browning,  59  Mo.  App.  326 ;  Cribben 
V.  Deal,  21  Or.  211;  28  Am.  St.  Rep.  746. 

^  Swartz  i;.  Ballon,  47  Iowa,  188;  29  Am.  Rep.  470;  Wade  v.  Bunn, 
81  111.  17.  And  see  Sinims  v.  Hervey,  19  Iowa,  297;  Owen  v.  Perry,  25 
Iowa,  412;  96  Am.  Dec.  49;  Clark  v.  Allen,  34  Iowa,  190.  But  see  Ar- 
guello  V.  Bours,  67  Cul.  447;  Upton  >'.  Archer,  41  Cal.  85;  10  Am.  Rep. 
266;  McClung  v.  Steen,  32  Fed.  Rep.  373. 

^  Ragsdale  v.  Robinson,  48  Tex.  379.  And  see  Fisher  v.  BeckwiLh,  30 
Wis.  55;  11  Am.  Rep.  546;  Pence  v.  Arbuckle,  22  Mian.  417. 
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paying  him  rent  for  a  term  of  years,  and  during  all  of 
the  time  treat  the  deed  as  valid  and  the  grantee  as  owner, 
they,  the  grantors,  are  estopped  from  claiming  that  the 
deed  is  inoperative,  or  should  be  set  aside  on  account  of 
this  irregularity  in  its  execution.'  A  grantee  or  mort- 
gagee, who  thus  claims  that  the  grantor  or  mortgagor  is 
estopped,  must  himself  have  been  careful  in  the  protection 
of  his  rights.' 

§  459.  Party  executing-  deed  bound. — The  deed  may 
be  valid  for  some  purposes  against  one  grantor  who  has 
fully  executed  it,  and  inoperative  as  to  others.  An  action 
was  brought  against  a  grantor  for  a  breach  of  a  covenant 
of  warranty  in  a  deed.  The  deed  also  contained  a  release 
by  the  grantor's  wife  of  her  right  of  dower  and  home- 
stead. It  was  held  that  the  deed  was  not  invalidated  as 
against  the  grantor,  by  evidence  that  the  signature  of  the 
wife  to  the  deed  was  obtained  before  the  description  of 
the  land  was  inserted,  or  any  writing  made  on  the  deed, 
and  that  she  never  saw  it  afterward,  and  did  not  redeliver 
the  deed  after  the  description  and  the  other  matter  had 
been  written  in  it.^  So  where  the  grantee  fraudulently 
adds  the  name  of  the  grantor's  wife  as  a  party  signing  the 
same  for  the  purpose  of  releasing  dower,  the  deed  is  not 
rendere'l  invali<l  thereby.* 

§  460.  Alteration  of  deeds. — It  has  always  been  a 
difhcult  matter  to  say  exactly  what  effect  an  alteration 
has  upon  the  effect  of  a  deed.  The  true  rule  seems  to  be 
that  if  the  deed  is  altered  after  execution  by  a  party 
claiming  some  benefit  under  it,  or  by  his  privity,  its  oper- 
ation as  an  executed  contract  is  not  affected.  Titles 
vested  by  it  are  not  disturbed,  but  the  party  making  the 

1  Knatr^s  v.  Miistin,  9  Kan.  532.     And  see,  also,  sec.  465  a. 

*  Ayres  i'.  Probasco,  14  Kan.  175,  190.  A  party  claiming;  through  the 
grantor  cannot  object  that  the  name  of  the  grantee  was  inserted  in  the 
deed  after  delivery.  McNab  v.  Yonng,  81  111.  11. 

3  Furnaa  v.  Durgin,  119  Mass.  501 ;  20  Am.  Rep.  341. 

*  Kendall  v.  Kendall,  12  Allen,  92. 
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alteration  13  deprived  of  a\\  future  benefits  that  he  might 
have  derived  from  it,  and  cannot  enforce  any  executory 
obligation  contained  in  it.^  Thus,  if,  after  the  execution 
of  a  lease,  the  lessee  fraudulently  alters  it  in  some  mate- 
rial respect,  his  future  rights  under  the  lease,  either  to 
retain  possession  of  the  premises  or  to  prevent  the  entry 
of  the  lessor,  are  lost.^  The  princii^le  is,  that  it  is  the  in- 
strument and  not  the  estate  which  is  rendered  void. 
When  the  title  has  passed  by  the  delivery  of  the  deed,  it 
is  immaterial  what  becomes  of  the  deed  afterward,  so  far 
as  the  title  itself  is  concerned.  But  if  the  deed  is  al- 
tered by  the  party  in  a  material  respect,  he  loses  all 
remedy  on  any  covenants  which  it  may  contain,^  It 
requires,  confessedly,  a  new  deed  to  reconvey  the  title 
to  the  grantor.  Its  alteration  or  complete  destruction, 
even  with  intent  to  transfer  the  title,  cannot  have  that 
effect.^  This  particular  point  is  discussed  at  greater 
length  in  the  chapter  on  delivery  of  deeds.^     A  married 

'  Bliss  V.  Mclntyre,  18  Vt.  466;  46  Am.  Dec.  165;  Herrick  v.  Malin, 
22  Wend.  388;  People  v.  Muzzy,  1  Denio,  240;  Barrett  v.  Thorndike,  1 
Greenl.  1 ;  Briggs  v.  Glenn,  7  Mo.  572;  Waring  v.  Smith,  2  Barb.  Ch.  U3; 
47  Am.  Dec.  299 ;  Hatch  v.  Hatch,  9  Mass.  a07 ;  6  Am.  Dec.  67  ;  Withers 
V.  Atkins,  1  Watts,  237;  Lewis  v.  Payn,  8  Oowen,  71;  18  Am.  Dec.  427. 
And  see,  also,  Heffellinger  v.  Shiitz,  16  Serg.  &  R.  44;  Nunnery  v.  Cot- 
ton. 1  Hawks,  222;  Bank  of  Limestone  v.  Penick,  2  Mon.  B.  31  ;  Wright 
V.  Wright,  2  Halst.  175;  11  Am.  Dec.  546;  Hunt  v.  Adams,  6  Mass.  519. 
But  a  contract  or  deed  may  be  altered  in  a  material  part  if  done  by  con- 
sent of  all  interested:  Speake  v.  United  Stites,  9  Cranch,  28;  Wooley  v. 
Constant,  4  Johns.  54;  4  Am.  Dec.  246;  Hills  v.  Barnes,  11  N.  H.  395; 
Banington  v.  Bank  of  Washington,  14  Serg.  &  R.  405;  Stiles  v.  Proljst, 
69  111.  382;  Smith  v.  Weed,  2  Barb.  54;  Berry  v.  Haines,  4  Wheat.  17; 
Stephens  v.  Graham,  7  Serg.  &  R.  505;  10  Am.  Dec.  485. 

»  Bliss  V.  Mclntyre,  18  Vt.  466;  46  Am.  Dec.  165. 

*  Withers  v.  Atkinson,  1  Watts,  337.  The  question  whether  an  alter- 
ation is  material  or  not,  is  one  of  law  for  tlie  court  and  not  of  fact  for  the 
jury:  Keen  v.  Monroe,  75  Va.  4'-'4;  Burnham  v.  Ayer,  35  N.  H.  351 ; 
Stephens  v.  Graham,  7  S.  &  R.  505;  10  Am.  Dec.  485.  It  is  presumed, 
if  the  deed  was  altered  while  the  grantee  had  possession  of  it,  that  it  was 
done  by  him :  Bowser  v.  Cole,  74  Tex.  222. 

*  Stanley  v.  Epperson,  45  Tex.  644.  And  see  Woods  v.  Hilderbrand, 
46  Mo.  284;  2  Am.  Rep.  513;  Flinn  v.  Brown,  6  S.  C.  209;  Wilke  v. 
Wilke,  28  Wis.  296;  Parker  v,  Kane,  4  Wis.  1;  65  Am.  Dec.  283. 

'  See  §§  300-305,  ayite. 
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woman  was  the  owner  of  a  house  and  lot  in  her  own 
right  known  as  lot  H.,  wljich  had  been  conveyed  to  her 
by  M.  In  consideration  of  the  extension  of  the  time  of 
payment  of  an  indebtedness  of  her  husband,  she  executed 
a  mortgage  on  this  property  as  collateral  security  to  he 
husband's  bond.  In  the  mortgage  her  property  was  not 
described  properly,  but  was  described  as  lo'  No.  26.  Tlie 
mistake  was  discovered  shortly  after  the  delivery  of  the 
deed,  and  the  attorney  for  the  mortgagees  took  the  in- 
strument to  the  husband  and  his  attorney  for  correction. 
The  husband's  attorney,  in  the  presence  and  at  tlie  re- 
quest of  the  attorney  for  the  mortgagees,  without  consult- 
ing the  wife,  and  without  her  consent  or  knowldlge,  added 
to  the  description  contained  in  the  mortgage  the  words, 
"being  the  same  property  conveyed  to  party  of  first  part 
by  M.,  by  deed  recorded  in  Niagara  county  clerk's  office, 
in  book  of  deeds,  number  117,  at  page  458,"  which  lan- 
guage was  an  accurate  reference  to  the  record  of  her  deed 
to  lot  H.  An  action  was  brought  to  reform  the  mortgage 
by  altering  the  description  from  lot  26  to  lot  H.,  and  for 
^foreclosure.  But  the  court  held  that  as  a  material  altera- 
tion had  been  made  in  the  conveyance  after  its  execution 
and  deliver}',  without  the  knowledge  or  consent  of  the 
mortgagor,  for  the  benefit  of  the  mortgagees,  the  action 
could  not  be  sustained.  By  this  alteration  the  effect  of  the 
mortgage  was  vitiated  and  destroyed  so  as  to  render  it  in- 
capable of  being  enforced/  If,  after  the  delivery  of  a  deed, 
an  alteration  is  made  in  the  description  of  one  tract,  this 

^  Marcy  v.  Diinlap,  5  Lans.  365,  and  cases  cited.  "  Tlie  modern  cases 
all  hold,"  said  Johnson,  J.  (p.  369),  "  that  if  the  alteration  is  the  act  of 
a  mere  stranger,  while  the  deed  is  out  of  the  possession  of  the  grantee  or 
mortgagee,  and  without  his  knowledge  or  consent,  it  does  not  work  a  de- 
struction of  it.  But  if  an  alteration  has  been  made  without  the  consent 
of  the  party  against  whom  the  instrument  is  sought  to  be  enforced, 
either  by  the  plaintiff  who  brings  his  action  upon  it,  or  by  some  other 
person  while  the  instrument  was  in  the  possession  or  custody  of  the 
plaintiffs,  such  alteration  will  discharge  the  original  instrument,  without 
8uV)stituting  any  new  contract  or  obligation  in  its  place.  This  is  the  rule 
as  it  is  now  settled  by  many  adjudged  cases,  and  the  mortgage  in  ques- 
tion falls  clearly  within  it." 
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will  not  affect  the  validity  of  the  deed  as  to  the  other 
tracts  described  in  the  deed.^  But  after  the  execution  of 
a  mortgage  the  officer  taking  the  acknowledgment  cannot 
alter  the  description  of  the  property  without  the  assent  of 
the  uiortgagor,  even  if  the  alteration  causes  the  descrip- 
tion to  conforui  to  the  contract  between  the  parties,  as  it 
was  understood  by  the  officer.'^  Although  in  the  case  last 
cited,  it  appeared  that  a  purchaser  had  bought  the  note 
and  mortgage  at  a  large  discount,  and  with  full  notice  to 
his  agent  of  the  character  of  the  transaction,  and  hence 
could  not  claim  to  be  a  bona  fide  purchaser,  yet  the  court 
expressed  the  opinion  that  even  a  bona  fide  purchaser 
could  not  enforce  the  mortgage,  because,  in  fact,  the  mort- 
gagor had  never  executed  it.''  If,  after  the  execution  and 
delivery  of  a  mortgage,  the  mortgagee  alters  it  by  increas- 
ing the  amount  secured,  and  by  inserting  an  additional 
obligation  without  the  knowledge  or  consent  of  the  mort- 
gagor, the  mortgage  is  rendered  void  as  between  the  par- 
ties. It  cannot  be  enforced  as  security  for  the  payment 
of  any  part  of  the  indebiedness.'*  If  the  mortgage  has 
been  executed  to  secure  money  advanced  to  pay  off  a  prior 
mortgage  upon  the  same  land,  and  if  an  alteration  has 
been  accidentally  or  innocently  made  by  the  mortgagee, 
he  may  be  subrogated  to  the  rights  of  the  prior  mortgagee. 
But  if,  after  execution  and  delivery,  he  makes  a  material 
alteration,  injuriously  affecting  the  rights  of  the  mortga- 
gor, he  cannot  have  the  benefit  of  the  application  of  this 
equitable  doctrine  of  subrogation.®  A  deed  was  executed 
to  a  son  of  a  person  and  to  a  grandson  of  the  same  name 

1  Burnett  v.  McCluey,  78  Mo.  676. 

*  Pereau  v.  Frederick,  17  Neb.  117. 
'  Pereau  v.  Frederick,  17  Neb.  117. 

*  Johnson  v.  Moore,  33  Kan.  9J.  But  where  all  parties  consent,  see 
Collins  V.  Collins.  51  Mis.s.  311:  24  Am.  Rep.  G3J. 

*  Johnson  v.  Moore,  33  Kan.  90;  Bowser  ij.  Cole,  74  Tex.  222;  Lemay 
V.  Johnson,  35  Ark.  225;  Russell  v.  Reed,  33  Kan,  90;  Pereau  v.  Freder- 
ick, 17  Neb.  117;  Anderson  v.  Bellen;,'er,  87  Ala.  334;  13  Am.  St.  Rep.  46; 
Cutler  V.  Rose,  35  Iowa,  456;  Mclntyre  v.  Velt,  153  Pa.  St.  350;  McRa- 
ven  V.  Crisler,  53  Miss.  542;  Meyer  v.  Huneke,  55  N.  Y.  412;  Elbert  v. 
McClelland,  8  Bush,  577 ;  Marcy  v.  Dunlap,  5  Lans.  365. 
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as  his  own,  excepting  the  addition  of  a  middle  initial  let- 
ter. Both  of  the  grantees  were  minors.  The  father,  who 
held  the  custody  of  the  deed,  erased  after  his  son's  death 
the  hitter's  name  from  the  deed;  he  also  erased  the  mid- 
dle initial  letter  in  the  name  of  his  grandson,  and  placed 
the  deed  on  record.  By  this  alteration  the  deed  would 
show  a  conveyance  to  himself.  The  erasure  was  held  to 
be  a  foroery.  Hence,  neither  the  legal  nor  the  equitable 
title  of  the  real  grantees  was  affected  by  such  altered  deed.^ 

§  461.  Alteration  by  a  stranger.  —  The  rule  just 
staled  is  founded  on  the  reason  that  it  would  be  highly 
imprudent  to  allow  one  of  the  parties  the  privilege  of 
making  a  material  change  in  the  deed  or  executory  con- 
tract without  the  other's  permission.  But  when  the 
alteration  is  made  by  a  stranger  without  the  procurance 
of  one  of  the  parties,  the  reason  for  the  rule  ceasing,  the 
rule  itself  ceases.  Hence,  no  injury  results  if  the  altera- 
tion in  the  deed  or  contract  is  made  not  by  the  party  or 
by  his  privity,  but  by  a  stranger.-  But  in  England,  it 
seems  that  although  the  material  alteration  is  made  by  a 
stranger,  the  legal  effect  is  the  same  as  when  made  by  a 
party.^     If,  without  the  grantee's  consent,   and  through 

»  Pry  r.  Pry,  109  111.  466. 

»  Rhoads  V.  Frederick,  8  Watts,  448;  Nichols  v.  Johnson,  10  Conn. 
193;  Robertson  v.  Hay,  91  Pa.  St.  242;  Rees  w.  Overbaugh,  6  Co\ven,746; 
Lee  V.  Alexander,  9  Mon.  B.  25;  48  Am.  Dec.  412;  Bigelow  r.  Stilphen, 
35  Vt.  521;  John  v.  Hatfield,  84  Ind.  75;  Winter  v.  Pool,  100  Ala.  503- 
Orlando  v.  Gooding,  34  Fla.  244;  Anderson  v.  Bellenger,  87  Ala.  334;  13 
Am.  St.  Rep.  46;  Martin  v.  Tradesmen's  Ins.  Co.,  101  N.  Y.  498;  ]\Ioore 
V.  Ivers,  83  Mo.  29.  An  alteration  in  the  middle  initial  of  the  name  of 
the  grantor  is  immaterial:  Banks  v.  Lee,  73  Ga.  25.  Changing  the 
amount  of  the  consideration  la  immaterial :  Vose  v.  Dolan,  lOS  Mass. 
155;  11  Am.  Rep.  331;  Murray  v.  Klinzing,  64  Conn.  78;  Cheek  v.  2Nall, 
112  N.  C.  370;  Belden  v.  Seymour,  8  Conn.  304;  21  Am.  Dec.  661.  But 
alteiing  the  description  so  as  to  include  more  land  is  a  material  alter- 
ation: Johnson  v.  Moore,  33  Kan.  90.  And  see  Williams  v.  Moselev,  2 
Fla.  304;  Medlin  v.  Platte  Co.,  8  Mo.  235;  40  Am.  Dec.  135;  Barrington 
V.  Bank  of  Washington,  14  Serg.  ife  R.  40");  Cutts  v.  United  States,  1 
Gall.  69. 

'  Davidson  »•.  Cooper,  11  Mees.  &  W.  778,  800;  13  Mees.  &  W.  343;  The 
Bank  of  Hindostan  v.  Smith,  36  Law  J.  ii.  S.  C.  P.  241.  But  see  Hutch- 
ins  V.  Scott,  2  Mees.  &  W.  809. 
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110  fraud  or  negligence  attributable  to  liim,  an  additional 
name  is  inserted  after  that  of  the  grantee,  subsequently 
to  the  execution  of  the  deed,  the  grantee  does  not  lose 
•any  rights,  and  no  title  is  conferred  on  the  person  whose 
name  was  so  inserted,  or  his  grantees.' 

§  401a.  Grantee's  title  not  divested.  —  While  the 
language  used  in  many  of  the  decisions,  taken  in  its 
broadest  sense,  would  indicate  that  a  material  alteration 
by  the  grantee  of  a  deed  destroys  it,  yet  it  should  be  borne 
in  mind  that  it  is  the  deed,  and  not  the  title,  that  is  de- 
stroyed. The  deed  may  be  rendered  invalid  by  such 
alteration,  so  that  no  right  may  be  founded  on  it  as  such; 
but  when  the  deed  has  become  effective  as  a  conveyance, 
the  title  can  only  be  transferred  by  him  by  a  reconvey- 
ance, or  in  some  other  mode  required  by  law.  When 
title  has  once  vested,  a  material  alteration  in  the  deed, 
made  by  the  grantee,  will  not  deprive  him  of  his  title, 
and  revest  it  in  the  grantor.^  The  rule  is  clearly  stated 
by  Mr.  .Justice  Sewall:  "In  executory  contracts,  provable 
by  written  instruments,  the  remedy  is  sometimes  lost  by 
the  loss  of  the  evidence,  and  bonds  and  notes  which  have 
been  altered  in  a  material  part  by  the  obligee  or  payee  are 
no  longer  proof  of  an  obligation  or  promise  which,  when 
given  by  the  party  charged,  was  expressed  in  other  words 
than  the  instrument  adduced  against  him.  This  rule 
might  possibly,  though  I  doubt  it,  be  extended  in  strict- 
ness, even  at  the  present  day,  to  alterations,  wholly  im- 

1  John  V.  Hatfield,  84  Ind.  75. 

2  Bliss  V.  Mclntyre,  18  Vt.  466;  46  Am.  Dec.  165;  Lewis  ;;.  Payn,  8 
Cow.  71;  18  Am.  Dec.  427;  Hatcli  v.  Hatch,  9  Mass.  307  ;  6  Am.  Dec.  67; 
Woods  V.  Hildurbrand,  46  Mo.  284;  2  Am.  Rep.  513;  Ransier  v.  Vanors- 
dol,  50  Iowa,  130;  Dana  v.  ^'ewhalI,  13  Mass.  498;  Wallace  v.  Harnistead, 
44  Pa.  St.  492;  Fletcher  v.  Mansiir,  5  Ind.  267;  Alexander  v.  Hickox,  34 
Mo.  496;  86  Am.  Dec.  118;  Chessman  /;,  VVhittemore,  23  Pick.  231;  P>ur- 
iiett  V.  McCluey,  78  Mo.  676;  Coit  v.  Starkweather,  8  Conn.  289;  Barrutt 
v.Thorndike,  1  Me.  73;  Jackson  v.  Jacoliy,  9  Cow.  125 ;  Jackson  v.  Gould, 
7  Wend.  364;  Miller  z;.  Gilleland,  19  Pa.  St.  119;  Herrick  v.  Malin,  22 
Wend.  388;  Smiths.  McGowan,  3  Barb.  404;  Rifener  v.  Bowman,  53 
Pa.  St.  313;  Withers  v.  Atkinson,  1  Watts,  236;  Kendall  v.  Kendall,  12 
Allen,  92;  Mclnt>re  v.  Velte,  153  I'a.  St.  350. 
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material,  if  made  at  the  instigation  of  the   party  entitled 
by  the  instrument,  although  it  was  done  innocently,  and 
to  no  injurious   pur[)Osc.     But  these  rules   have  not  the 
same  operation  where  a  title  in  real  estate  is  in  question. 
The  canceling  of  a  deed  will   not  divest   property  wh.cii 
has   once  vested    by  a  transmutation   of    possession.     A 
man's  title  to  his  estate  is  not  destroyed  by  the  destruc- 
tion of  his  deeds."  ^    An  alteration  in  the  name  of  the 
grantee,  so  that  it  ap[)ears  the  deed  was  made  to  another 
than  the  true  grantee,  is  a  forgery,  and  such  deed  cannot 
ailect  the  title  of  the  true  grantee.^  But  if  tlie  grantee  fraud- 
ulently alters  his  deed  in  a  material  respect,  he  cannot  use 
it  for  the  purpose  of  enforcing  its  covenants.'^     Where  a 
deed  is  fully  executed  and  acknowledged,  butcontaining  the 
name  of  no  grantee,  is  left  with  a  person  to  be  delivered  to 
another,  who  has  contracted  for  the  purchase  of  the  land, 
it  is  competent  for  the  grantor  to  auihorize  the  depositary 
to   insert    the   name  of  such   purchaser;   but    he  has  no 
power,  upon  payment  to  him  of  the  price,  and  at  the  re- 
quest of  the  purchaser,  to  insert  the  name  of  another  as 
grantee,  and  deliver  the  deed  to  him,  especially  so  where 
the   grantor    has    given    instructions   not   to  deliver   the 
deed  to  any  person. ■* 

1  In  Hatch  V.  Hatch,  9  Mass.  307 ;  6  Am.  Dec.  67. 

»  Pry  V.  Pry,  109  III.  466. 

»  Wallace  v.  Harmstead,  15  Pa.  St.  462;  53  Am.  Dec.  603;  SlierwooJ 
r.  Merrltt,  83  Wis.  233;  Woods  v.  Hilderbraml,  46  Mo.  284;  2  Am.  Rep. 
513:  Herrick  v.  Malin,  22  Wend.  388;  Hollinjrsworth  v.  Holbrook,  8) 
Iowa,  151;  20  Am.  St.  Kep.  411;  Basford  v.  Pearson.  9  AlU-n,  387;  8") 
Am.  Dec.  7(14;  Arrison  v.  Armstead,  2  Pa.  St.  191;  Blihs  v.  Mclntyre,  18 
Vt.  466;  46  Am.  Dec.  165;  Brig.u;3  v.  Glenn.  7  IMo.  572;  Mclntyre  v.  Velte, 
153  Pa.  St.  350;  Withers  v.  Atkinson,  1  Watts,  L'36. 

*  Scbentz  v.  McManamy,  23  Wis.  299.  Said  Lyon,  J. :  "  It  may  be  said 
that  it  is  quite  immaterial  to  the  plaintiff  whether  he  conveys  the  lot  to 
the  defendant  or  to  his  sister,  so  long  as  he  receives  the  agreed  price  there- 
for. This  may  be  true,  and  yet  the  plaintiff  has  an  undoubted  right  to 
d'terniine  for  himself  to  whom  he  will  convey  his  land.  He  may  be 
willing  to  convey  to  one  person  for  a  giveti  price,  but  his  right  to  refuse 
to  convey  to  another  person  for  the  same  price  is  undoubted.  He  may 
contract  to  convey  to  A,  and  yet  be  under  no  lejal  obligation  to  convey 
to  B,  in  the  same  terms,  even  though  A  may  desire  that  he  should  do 
so."     The  rule  announced  in  some  States  is  that  an  alteration  in  a  deed, 
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§  4G2.  Material  alteration. — To  have  the  effect  of 
rendering  the  deed  nugatory,  the  alteration  must  be  in 
some  material  respect.^  Thus,  a  deed  of  trust  had  been 
made  by  Wilson  Lindley,  and  a  sale  had  under  the  trust 
deed.  In  copying  the  deed  of  trust  into  the  deed  made 
by  the  trustee  in  pursuance  of  the  sale,  it  appeared  that 
the  name  James  Wilson  had  been  written  in  that  part  of 
the  trust  deed  so  copied,  granting  the  power  of  sale,  but 
the  name  James  had  been  erased,  and  the  proper  name 
Wilson  had  been  inserted  in  a  different  handwriting  from 
that  in  the  rest  of  the  deed.  The  court  held  that  it  was 
apparent  that  there  had  only  been  a  clerical  error  in  copy- 
ing, and  that  the  alteration  did  not  vitiate  the  deed.''  A 
deed,  after  describing  a  tract  of  land  as  consisting  of 
eighty  acres,  proceeded  that  ''so  soon  as  the  numbers  of 

even  if  it  be  immaterial,  will  nullify  it:  Vanauken  v.  Hornbeck,  14 
N.  J.  L.  178 ;  25  Am.  Dec.  509 ;  Hunt  v.  Gray,  35  N.  J.  L.  227  ;  10  Am.  Rep. 
232;  Den  v.  Wright,  7  N.  J.  L.  175;  11  Am.  Dec.  546.  See  Plyler  v.  El- 
liott, 19  S.  C.  257;  Vaughan  v.  Fowler,  14  S.  C.  355;  37  Am.  Rep.  731; 
Powell  V.  PearLstine,  43  S.  C.  403.  A  deed  materially  altered  by  the 
grantee  cannot  be  used  by  him  lor  any  affirmative  advantaj^e:  Stoner  v. 
Ellis,  6  Ind.  152;  Wallace  v.  Harmstead,  15  Pa.  St,  462;  53  Am.  Dec.  603; 
Burnham  v.  Ayer,  35  N.  H.  351;  Robbins  d.  Magee,  76  Ind.  381.  And 
eee  Xewell  v.  Mayberry,  3  Leigh,  250 ;  23  Am.  Dec.  261 ;  Chesley  v.  Frost, 

I  N.  H.  145;  Batchelder  v.  White,  80  Va.  103;  Babb  v.  Clemson,  10  S.  & 
R.  419:  13  Am.  Dec.  684;  Alexander  t;.  Hickox,  34  Mo.  496;  86  Am. 
Dec.  118. 

1  Pardee  v.  Lindley,  31  111.  174;  83  Am.  Dec.  219.  And  see  Smith  r;. 
Grooker,  5  Mass.  538;  Langdon  v.  Paul,  20  Vt.  217;  Coit  v.  Starkweather, 
8  Conn.  289;  Goodenow  v.  Curtis,  33  JNlich.  505.  An  immaterial  altera- 
tion will  not  vitiate  the  deed:  Stanley  v.  Epperson,  45  Tex.  644;  Woods 
V.  Hilderhrani,  46  Mo.  2.^:4;  2  Am.  Kep.  513;  Robertson  v.  Hay,  91  Pa. 
St.  242;  Winter  v.  Pool,  100  Ala.  503;  Burnham  v.  Ayer,  35  N.  H.  351; 
Krouskop  V.  Shontz,  51  Wis.  204;  37  Am.  Rep.  817;  Murray  v.  Klinzing, 
64  Conn.  78;  Gordon  v.  Sizer,  39  Miss.  805;  Vose  v.  Dolan,  108  Mass.  155; 

II  Am.  Rep.  331;  Commonwealth  v.  Emigrant  Sav.  Bank,  98  Mass.  12; 
93  Am.  Dec.  126;  Bigelow  v.  Stilphen,  35  Vt.  521;  Solon  D.Williams- 
burgh  Sav.  Bank,  144  N.  Y.  119;  Brooks  v.  Allen,  62  Ind.  401 ;  State  v. 
Dean,  40  Mo.  464;  Western  Building  Assn.  v.  Fitzmaurice,  7  Mo.  App. 
283;  McKerson  v.  Swett,  135  Mass.  514;  Chessman  v.  Whittemore,  23 
Pick.  231;  Moote  v.  Scriven,  33  Mich.  500;  Smith  v.  Kidd,  68  N.  Y.  130; 
23  Am.  Kep.  157;  Martin  v.  Tradesmen's  Ins.  Co.,  101  N.  Y.  498;  Gleason 
V.  Hamilton.  138  N.  Y.  353. 

»  Pardee  v.  Lindley,  31  111.  174;  83  Am.  Dec.  219. 
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the  above  \an<\  are  obtained,  we  agree  tbat  tliey  shall  be 
inserted  in  the  deed  as  our  own  voluntary  act,  and  the 
recorder  of  Marshall  county  is  instructed  to  do  the  same 
for  us."  The  description  was  subsequently  inserted  and 
signed  by  tlie  recorder,  and  it  was  held  that  the  deed  had 
the  same  effect  as  a  written  power  of  attorney  to  the  re- 
corder to  make  the  alteration  in  the  description.^ 

§  402  a.  Redelivery  of  altered  deed. — Where  there 
has  been  a  material  alteration  in  a  deed,  the  deed  to  the 
extent  of  such  alteration  has  become  a  new  deed,  and  the 
alteration  may  be  of  such  a  character  as  entirely  to 
change  the  original  deed.  It  should,  therefore,  to  give 
effect  to  the  alteration,  be  redelivered,  and  if  it  has  been 
acknowledged  before  alteration  should  be  again  acknowl- 
edged.^ It  may  be  presumed  from  circumstances  that  a 
deed  or  instrument  that  has  been  altered  was  redelivered.' 
The  grantor  may  establish  the  invalidity  of  the  deed 
by  showing  tliat  the  name  of  another  was  inserted  as 
grantee  without  his  consent."* 

§  463.  Burden  of  proof. — The  decisions  are  not  uni- 
form as  to  the  presumption  to  be  indulged  concerning 
the  time  at  wliich  the  alterations  were  made,  whether 
before  or  after  execution.  It  has  been  said  that  the  party 
who  produces  the  instrument  must  prove  that  it  is 
genuine,  as  the  alterations,  if  any,  will  be  presumed  to 
have  been  made  after  the  delivery.*     As  this  is  purely  a 

1  Harshey  v.  Blackmarr,  20  Iowa,  171 ;  89  Am.  Dec.  520. 

»  Moell  r.  Sherwood,  148  U.  S.  21;  Bassett  v.  Basst-tt,  55  Me.  127; 
Booker  v.  Stivender,  13  Rich.  85;  Sharpe  v.  Orme,  61  Ala.  263;  AVebb  v. 
MuUins,  78  Ala.  Ill;  Houston  v.  Jordan,  82  Tex.  352. 

*  Barringlon  v.  Bank,  14  S.  &  R.  405;  Speake  v.  United  States,  9 
Cranch,  28;  Wooley  v.  Constant,  4  Johns.  54;  4  Am.  Dec.  246. 

*  Hollia  V.  Harris,  96  Ala.  288. 

*  Ely  V.  Ely,  6  Gray,  439;  U.  S.  v.  Linn,  1  How.  104;  Montag  v.  Linn, 
23  111.  551.  And  see  Van  Horn  r.  Bell,  11  Iowa,  465  ;  79  Am.  Dec.  506; 
Acker  v.  Lodyard,  8  Barb.  514.  See  Havens  v.  Osborn,  36  N.  J.  Eq.  426; 
Cox  V.  Palmer,  1  ^IcCrary  C.  C.  431;  Solon  v.  Williamsburgh  Sar. 
Bank,  114  N.  Y.  122;  McAllister  v.  Avery,  17  111.  App.  568;  Galland  v. 
Jaeknian,  26  111.  79;  Wilson   v.  Hayes,  40  Minn.  531;  12  Am.  St.   Rep. 
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question  of  evidence,  we  will  not  discuss  this  topic  at 
length,  but  call  tiie  reader's  attention  to  the  su])ject  in 
treatises  on  evidence.  Mr.  Greenleaf  says:  "  If  on  the 
production  of  the  instrument,  it  appears  to  have  been 
altered,  it  is  incumhent  on  the  party  offering  it  in  evidence 
to  explain  this  appearance.  Every  alteration  on  the  face 
of  a  written  insirument  detracts  from  its  credit,  and  ren- 
ders it  suspicious;  and  this  suspicion  the  party  claiming 
under  it  is  ordinarily  held  bound  to  remove.  If  the  alter- 
ation is  noted  in  the  attestation  clause  as  having  been 
made  before  the  execution  of  the  instrument,  it  is  suffi- 
ciently accounted  for,  and  the  instrument  is  relieved 
from  that  suspicion.  And  if  it  appears  in  the  same 
handwriting  and  ink  with  the  body  of  the  instrument, 
it  may  suffice.  So,  if  the  alteration  is  against  the  in- 
terest of  the  party  deriving  title  under  the  instrument, 
as  if  it  be  a  bond  or  note,  altered  to  a  less  sum,  the 
law  does  not  so  far  presume  that  it  was  improperly  made 
as  to  throw  on  him  the  burden  of  accounting  for  it. 
And,  generally  speaking,  if  nothing  appears  to  the 
contrary,  the  alteration  will  be  presumed  to  be  con- 
temporaneous with  the  execution  of  the  instrument.  But 
if  any  ground  of  suspicion  is  apparent  upon  the  face  of 
the  instrument,  the  law  presumes  nothing,  but  leaves  the 
question  of  the  time  when  it  was  done,  as  well  as  that 
of  the  person  by  whom,  and  the  intent  with  which  the 
alteration  was  made,  as  matters  of  fact,  to  be  ultimately 
found  by  the  jury  upon  proofs  to  be  adduced  by  the  party 
offering  the  instrument  in  evidence."  ^  But  it  is  said  by 
Mr.  Wharton:  "A  party  offers  in  evidence  a  written  in- 
strument in  which  there  is  a  manifest  alteration;  was  such 
an  alteration  made  before  or  after  execution  ?  If.  after 
execution,  on  the  principle  heretofore  stated,  it  avoids  the 
instrument.     But  on  whom  rests  the  burden  in  this  respect 

754;  Hill  v.  Nelms,  86  Ala.  442 ;  Winter  t).  Pool,  100  Ala.  503;  Burgwin  v. 
Bishop,  91  Pa.  St.  336;  Sisson  v.  Pearson,  44  111.  App.  81 ;  Ho'lge  v.  Gil- 
man,  20  111.  437;  Jordan  v.  Stewart,  23  Pa.  St.  244;  Morris  v.  Vanderen, 
1  Dallas,  64;  Henman  v.  Dickinson,  5  Bing.  183. 

1  1  Greenleaf  on  Evidence  (14th  ed.),  §  564,  and  cases  cited. 
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to  prove  the  periotl  of  alteration  ?  If  there  is  nothing  sus- 
picious on  the  face  of  the  instrument,  but  the  aUoration 
is  one  whicli  appears  to  accord  with  the  object  of  the  in- 
strument, then  we  shonld  say  that  the  burden  of  proving 
bad  faith  in  this  respect  is  on  the  party  asserting  bad 
faith.  In  Enghmd,  the  conclusion  was  once  based  upon 
the  assumption  that  forgery  is  a  crime,  and  as  a  crime  is 
not  to  be  presumed,  therefore  spoliation  amounting  to 
forgery  is  not  to  be  presumed.  We  need  not,  however, 
invoke  this  principle,  which  can  only  have  occasional 
application,  to  sustain  tlie  conclusion  here  reached.  It  is 
sulHcient  for  us  to  say  that  when  in  a  written  contract 
inter  vivos,  alterations  or  interlineations  appear,  about 
which  alterations  or  interlineations  there  is  nothing  sus- 
picious, the  presumption  is  that  they  were  made  before 
the  execution  of  the  instrument;  and  hence  the  burden 
of  proving  that  they  were  made  after  execution  falls  on 
the  assailant  of  the  instrument.  The  question  of  spolia- 
tiou  then  goes  to  the  jury  as  a  question  of  fact."^ 

*  1  Wharton  on  Evidence,  §  629,  and  cases  cited. 
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^  512.     Omission  of  the  word  "personally." 

§  513.     Surplusage  does  not  vitiate  certificate. 

^  514.     Clerical  mistakes  in  certificate. 

§  515.     Other  illustrations. 

§  516.     Omission  to  state  immaterial  facts. 

§  517.     Comments. 

§  518.    Fact  must  appear  that  grantor  was  known  to  officer  or  his  iden- 
tity established. 

§  519.     Statement  that  officer  is  satisfied  with  identity  insufficient. 

^  520.     In  some  States,  officer  not  required  to  certify  to  personal  identity. 

§  521.     Fact  of  acknowledgment  must  appear. 

^  522.     Equivalent  words  indicating  acknowledgment. 

§  523.     Omission  of  the  word  "voluntary." 

§  r>24.     Omission  of  certain  words  under  particular  statutes. 

§  525.     Presuming  an  acknowledgment. 

§  526.     Comments. 

§  527.     Certifying  an  acknowledgment  on  same  paper  on  which  deed  is 
printed  or  written. 

§  528.     Officer  cannot  impeach  his  own  certificate. 

()  529.     Between  the  parties  the  acknowledgment  may  be  impeached  for 
fraud. 

§  529  a.  Taking  acknowledgment  through  telephone. 

^  530.    Grantee  must  have  knowledge  of  fraud  or  of  facts  sufficient  to 

put  him  on  inquiry. 
§  531.    To  overcome  the  certificate  the  evidence  must  be  clear  and  con- 
vincing. 

§  532.     Evidence. 

§  533.     Illustrations. 

§  533  a.  Further  consideration  of  this  subject. 

§  533  b.  In  some  cases  considered  prima  facie  evidence  only. 

§  534.     Comments. 

§  r35.     Innocent  grantee  protected. 
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§  536.  Omission  of  essential  word  not  cured  by  insertion  in  record. 

^  537.  Acknowledgment  through  interpreter. 

§  538.  Comments. 

^  539.  Amendment  of  certificate — Decisions  that  such  power  exists. 

§  540.  In  ^Missi.-^sippi. 

§  541.  In  Missouri. 

§  541  a.  In  Texas. 

§  542.  Decisions  that  such  power  does  not  exist. 

§  548.  In  Illinois. 

§  544,  In  Virginia. 

^  545.  In  the  Supreme  Court  of  the  United  States, 

§  546.  Comments. 

§  547.  Proof  by  subscribing  witness. 

§  464.      Acknowledg-iiient    of    deeds.  —  In    all    of   the 

States,  statutes  exist  which  provide  for  the  acknowledg- 
ment of  deeds.  Generally,  the  statute  proscribes  a  partic- 
ular form  with  which  substantial  compliance  is  necessary. 
The  object  of  these  statutes  is  to  prove  the  execution  of 
the  conveyance,  so  as  to  insure  its  authenticity  when  pre- 
sented for  registration,  and  to  enable  it  to  be  used  in 
evidence  without  further  proof  of  its  execution  by  the 
grantor.  The  certificate  of  acknowledgment  is  not  essen- 
tial to  the  validity  of  the  deed,  which  is  operative,  with- 
out acknowledgment  between  the  parlies.  Tlie  certificate 
is  simply  evidence  of  the  execution  of  the  deed  supplying 
the  place  of  direct  proof,  and,  like  all  other  evidence, 
should  receive  a  reasonable  construction.^ 

»  Harrington  v.  Fish,  10  Mich.  415,  421;  Gray  v.  Ulrich,  8  Kan.  112. 
In  the  former  case  a  deed  was  executed  and  acliaowledged  in  the  year 
1842,  in  New  York,  conveying  lands  in  Michigan.  The  certificate  of  the 
proper  clerk  was  made  and  attached  several  years  afterward,  stating  that 
the  deed  was  executed  and  acknowledged  according  to  the  "existing" 
law  of  that  State.  Objection  was  made  to  the  admission  of  the  deed  in 
evidence  because  the  clerk's  certificate  did  not  state  that  the  deed  was 
acknowledged  in  compliance  with  the  laws  in  force  at  that  time.  Upon 
this  point,  the  court,  per  Martin,  C.  J.,  remark;  "The  second  objection 
relates  to  the  admission  of  the  deed  as  evidence,  without  actual  proof  of 
its  execution.  The  clerk's  certificate,  without  which — as  the  deed  was 
executed  in  another  State — it  would  not  be  'authorized  to  be  recorded,' 
would  unquestionably  be  good  were  it  not  for  the  word  '  existing'  con- 
tained in  it;  but  from  the  interval  of  time  between  the  execution  of  the 
deed  and  the  date  of  the  certificate — which  is  December,  1859 — it  is  in- 
sisted that  the  word  limits  the  certificate  to  the  time  of  such  date.  Had 
the  certificate  been  made  at  or  near  the  time  of  the  deed,  no  question 
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§  4f>r».  Acknovvh'dg-uicnt  not  necessary  Ix'tween  the 
parties. — The  rule  which  obtains  in  most  of  the  States  is, 
tliat  as  between  the  parties,  no  acknowledgment  is  neces- 
sary. The  provisions  relating  to  the  acknowledgment  of 
deeds  are  made  for  the  protection  and  security  of  creditors 
aTid  purchasers.  But  so  far  as  the  grantor  is  concerned, 
the  title  vested  in  him  passes  by  the  deed  to  the  grantee 
as  completely  as  it  would  if  the  conveyance  had  been  ac- 
knowledged and  recorded.'     "The  want  of  the  acknowledg- 

would  arise,  nor  would  one  were  tlieword  '  existing'  stricken  out;  as,  in 
either  case,  it  would  be  construed  as  a  certificate  of  the  due  and  legal 
execution  of  the  deed  according  to  the  laws  of  the  State  of  New  York  as 
they  existed  at  the  time  of  such  execution.  In  my  opinion,  the  occur- 
rence of  the  word  '  existing'  does  not  invalidate  the  certificate,  or  qualify 
its  construction.  I  cannot  presume  that  it  was  inserted  as  a  word  of 
limitation,  especially  as  the  clerk  could  not  legally  execute  any  except 
such  as  would  establish  the  lawful  execution  of  the  deed  ;  but  rather  that 
he  attempted  to  comply  with  the  law,  and  that  the  word  was  inadver- 
tently used,  or  perhaps  inadvertently  retained  in  the  certificate  if  a 
blank  form  was  used,  or  regarded  by  the  clerk  as  referring  to  the  time 
when  the  deed  was  executed.  The  certificate  is  not  an  essential  part  of 
the  deed,  nor  necessary  to  its  validity.  It  is  only  required  to  autliorize 
its  being  recorded,  and  I  think  it  more  reasonable,  inst''ad  of  avoiding 
the  registry  for  the  ignorance  or  inadvertence  of  the  certilying  ofiicer,  to 
hold  the  word  'existing' as  immaterial,  or  understand  it  as  though  the 
word  '  then'  ])receded  it.  The  certificate  being  no  part  of  the  deed,  or 
of  its  execution,  and  not  the  act  of  the  parties  to  the  deed,  should  not 
be  construed  with  technical  nicety  unless  upon  imperative  necessity.  It 
is  evidejice  of  the  execution  of  the  deed,  and  like  all  other  evidence  should 
be  reasonably  construed.  I  therefore  think  the  deed  was  properly  ad- 
mitted." 

^  Hastings  v.  Vaughn,  5  Cal.  315;  Stewart  r.  Matthews,  19  Fla.  752; 
Gibbs  V.  Swift,  12  Cush.  393;  Raines  v.  Walker,  77  Va.  92;  Strong  v. 
Smith,  3  McLean,  362;  Harrison  *•.  McWhirter,  12  Neb.  152;  Goodenough 
r.  Warren,  5  Saw.  494;  Brown  v.  Manter,  22  N.  H.  4(18;  53  Am.  Dec. 
223 ;  Stevenson  v.  Cloud,  5  Blackf.  92;  Lessee  of  Sicard  v.  Davis,  6  Peters, 
124,  135;  Simpson  v.  Mundee,  3  Kan.  172;  Hill  t;.  Samuel,  21  Miss.  307; 
McMahon  v.  McGraw,  26  Wis.  614;  Jackson  v.  Allen,  30  Ark.  110;  Wark 
V.  Willard.  22  N.  H.  468;  Westhafen  v.  Patterson,  120  Ind.  459;  16  Am. 
St.  Rep.  330;  Gordon  v.  City  of  San  Diego,  108  Cal.  2t)4;  Grant  v.  Oliver, 
91  Cal.  158 ;  Kimniarle  v.  Houston  ot  T.  C.  Ry.  Co.,  76  Tex.  086 ;  IMunger  v. 
Baldridge,  41  Kan.  236;  13  Am.  St.  Rep.  273;  Missouri  Pac.  Ry.  Co.  r. 
Hou-^eman,  41  Kan.  300;  Manaudas  v.  ."Mann,  14  Or.  450;  Morse  v.  Beale, 
68  Iowa,  463;  Stephens  v.  Williams,  46  Icwa, 'i40;  Webb  >:  Chisholm,  24 
S.  C.  487;  Klein  v.  Richardson,  64  Miss.  41;  Williums  /■.  Jones,  95  N.  C. 
504;  Hogans  v.  Carruth,  18  Fla.  587;  Robinson  v.  Robinson,  116  111.  250; 
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ment,  or  of  the  proof  which  may  authorize  the  admission 
of  the  (Iced  to  record,  does  not  invalidate  the  deed  as  be- 
tween the  grantor  and  grantee;  and  it  is  good  as  to  all 
persons  who  are  charged  with  such  notice.  The  acknowl- 
edgment and  recording  of  the  deed  are  provisions  wliich 
the  law  makes  for  the  security  of  creditors  and  purchasers. 
They  are  not  essential  to  the  validity  of  the  deed  as  to  the 
grantor."^  *'An  unacknowledged  deed  passes  title  equally 
with  one  duly  acknowledged  and  certified.  Acknowledg- 
ment has  reference  simply  to  the  proof  of  execution,  not 
to  the  force  of  the  instr'ument."^ 

Lydiard  v.  Chute,  45  Minn.  277;  Do1)bin  v.  Cordiner,  41  Minn.  165;  16 
Am.  St.  Rep.  t58.S;  Tidd  v.  Rines,  26  Minn.  201;  Saunders  v.  Blythe,  112 
Mo.  ]  ;  Hannah  v.  Davis,  112  Mo.  o99;  Bennett  v.  Sliipley,  82  Mo.  448; 
Chandler  v.  Bailey,  89  Mo.  641;  Strickland  v.  McCormick,  14  Mo.  166; 
Harrington  v.  Fortner,  58  Mo.  468;  Stevens  v.  Hampton,  46  Mo.  404; 
Wilson  V.  Kimmel,  109  Mo.  260;  Bail  v.  Moore,  51  Mo.  589;  Knight  v. 
Leary,  54  Wis.  459;  Myrick  v.  McMillan,  13  Wis.  188;  Musgrove  ?•.  Bonser, 
5  Or.  313;  20  Am.  Rep.  737;  Moore  i;.  Thomas,  1  Or.  201;  Chamberlain 
V.  Spargur,  86  N.  Y.  603 ;  Edson  v.  Knox,  8  Wash.  St.  642;  Landers  v.  Bol- 
ton, 26  Cal.  393;  Banbury  v.  Sherin,  4  S.  D.  88;  Ricks  v.  Reed,  19  Cal. 
551  ;  Keeling  v.  Hoyt,  31  Neb.  453;  Connell  v.  Galligher,  36  Neb.  749; 
Cable  V.  Cable,  146  Pa.  St.  451.  Wliere  a  deed  provides  that  tlie  grantor 
possesses  the  power  to  revoke  it  by  an  instrument  under  seal,  executed 
and  recorded  in  the  manner  prescribed  for  deeds  of  land,  the  fact  that 
the  statute  does  not  confer  express  authority  on  the  county  clerk  before 
whom  the  revocation  was  acknowledged  to  take  the  acknowledgment  of 
and  record  such  an  instrument  will  not  render  it  invalid :  Ricketts  v. 
Louisville,  St.  L.  and  D.  Ry.  Co.,  91  Ky.  221;  34  Am.  St.  Rep.  176. 

1  Blain  v.  Stewart,  2  Iowa  (Clarke),  378,  383,  per  Stockton,  J.  But 
Bee  as  to  the  law  in  New  York,  Chamberlain  v.  Spargur,  86  N.  Y.  603; 
22  Hun,  437. 

*  Gray  v.  Ulrich,  8  Kan.  112,  122,  per  Brewer,  J.  In  Ricks  v.  Reed, 
19  Cal.  551,  576.  Field,  C.  J.,  delivering  the  opinion  of  the  court,  said: 
"Whether  the  deeds  from  Wilson  to  Crosier,  and  from  Crosier  to  the 
plaintiffs,  were  properly  acknowledged  and  recorded  or  not,  is  of  no  con- 
sequence. The  defendants  did  not  claim  under  Wilson,  and  could  not 
invoke  the  want  of  such  acknowledgment  or  record  for  their  protection. 
Tliere  is  no  question  as  to  the  due  execution  of  these  deedn,  and  this  is 
all  that  was  necessary  to  pass  the  grantor's  interest,  except  as  to  subse- 
quent purchasers  from  him  in  good  faith  and  for  a  valuable  considera- 
tion" :  See,  also,  Dole  v.  Thurlow,  12  Met.  164;  Hepburn  v.  Dubois,  12 
Peters,  375.  In  Moore  v.  Thomas,  1  Or.  201,  it  is  said,  per  Williams,  C.  J : 
"Assuming,  as  we  mu3t,  that  these  mortgages  are  unacknowledged  and 
unrecorded  in  law,  we  think  they  are  valid  as  between  the  parties  thereto, 
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§  4C5  a.  Estopijcl  to  deny  signature. — If  the  name  of 
tlie  grantor  is  signed  to  the  deed  by  another,  the  acknowl- 
edgment of  the  deed  by  the  grantor  is  an  adoption  of  the 
signature  as  his  own,  and  the  deed  is  as  valid  as  if  signed 
originally  by  the  grantor  himself.'  The  acknowledgment 
is  tantamount  to  a  public  declaration  that  the  signature 
is  that  of  the  grantor,  which  ho  is  estopped  from  denying 
as  against  an  innocent  purchaser  without  notice.^  Even 
when  the  name  of  the  grantor  has  been  signed  to  the  deed 
by  the  grantee,  the  deed  becomes  valid  by  its  subsequent 
acknowledgment  and  delivery  by  the  grantor.'  Its  validity 
is  not  founded  on  the  ground  of  agency  or  ratification, 
but  on  that  of  adoption.  In  many  cases  the  distinction 
would  lie  unimportant,  but  its  importance  is  seen  when  it 
is  asserted  that  the  adoption  is  ineffectual,  because  an 
agent  cannot  contract  with  himself.  Its  validity  does  not 
rest  on  the  ground  of  agency  at  all.* 

§  406.  Statutory  provisions. — In  some  of  the  States 
the  acknowledgment  is  an  essential  part  of  the  execution 

and  may  be  enforced  by  this  proceeding  against  Thomas.  True,  the  in- 
validity of  said  mortgages  seems  to  be  a  legitimate  deduction  from  some 
of  the  provisions  of  the  Act  of  1849,  under  which  they  were  made;  but 
when  we  consider  the  whole  of  said  act,  we  think  our  conclusion  is  well 
founded  and  fully  effectuates  the  object  of  such  legislation.  When  said 
mortgages  were  signed,  sealed,  and  delivered  by  Thomas  to  Moore,  they 
were  certainly  good  at  common  law,  and  there  is  no  reason  to  suppose 
that  the  design  of  the  registry  act  was  to  prevent  the  operation  of  a  deed 
60  made,  or  to  protect  the  parties  thereto  as  against  each  other;  but  the 
manifest  and  exclusive  object  of  such  act  was  to  protect  third  persons 
from  fraud  or  injury  by  means  of  prior  secret  conveyances.  This  view 
corresponds  with  the  judicial  construction  of  the  same  statute  in  Iowa 
from  which  this  was  taken,  and  is  amply  sustained  by  other  authorities" : 
And  see  Musgrove  v.  Bonser,  5  Or.  313;  20  Am.  Rep.  737. 

^  Lewis  V.  Watson,  98  Ala.  479;  39  Am.  St.  Rep.  82;  Blaisdell  r. 
Leach,  101  Cal.  405;  40  Am.  St.  Rep.  65;  White  v.  Graves,  107  :\Ia?s. 
328;  7  Am.  Rep.  38.  See,  also,  §  263,  aide;  Bartlett  v.  Prake,  100 
Mass.  174;  1  Am.  Rep.  101 ;  Clough  v.  Clongh,  73  I\Ie.  487;  40  Am.  Rep. 
386. 

»  P.laisdell  v.  Leach,  101  Cal.  405;  40  Am.  St.  Rep.  65. 

'  Clough  r.  Clough,  73 Me.  487;  40  Am.  Rep.  386. 

*  Clough  V.  Clough,  73  Me.  487 ;  40  Am,  Rep.  386.  As  to  acknowledg- 
ment of  forged  deed,  see  Cliivington  v.  Colorado  Co.,  9  Col.  597. 
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of  the  (Iced,  and  a  deed  is  defective  without  acknowledg- 
ment/ In  Alabama,  the  code  deehires  a  deed  must  be 
attested  before  witnesses,  but  an  acknowledgment  of  exe- 
cution before  an  officer  authorized  to  take  it  dispenses 
with  necessity  of  attestation.^  Under  this  provision, 
it  is  held  that  a  deed  without  any  subscribing  witness, 
and  without  acknowledgment  before  a  proper  officer,  is 
ineffectual  as  a  transfer  of  land.^ 

§  467.  Admissibility  of  acknowledg^ed  deed  in  evi- 
dence.— In  most  of  the  States  the  rule  is  that  a  deed  duly 
acknowledged    and    recorded  is    admissible   in    evidence 

»  Smith  V.  Hunt,  13  Ohio,  260,  268;  42  Am.  Dec.  201.  See,  also,  Nel- 
lis  V.  Munson,  108  N.  Y.  453;  Chamberlain  v.  Spargur,  86  N.  Y.  603; 
Black  V.  Vaughan,  70  Tex.  47;  Thomas  v.  Thomas,  10  Ired.  123;  Phifer 
V.  Barnhart,  88  N.  0.  333. 

»  Rev.  Code  Ala.  §§  1535,  153B;  Code  of  1876,  §§  2145,  2146. 

»  Lord  V.  Folmar,  57  Ala.  615;  Bank  of  Kentucky  v.  Jones,  59  Ala. 
123;  Hendon  v.  White,  52  Ala.  597,  603.  In  the  case  last  cited  the  court 
said  :  "  The  sections  under  consideration  can  have  but  one  office  to  per- 
form in  this  view.  They  operate  an  abrogation  of  the  common-law  rule, 
and  substitute  in  its  stead  the  essentials  of  an  alienation  of  lands.  These 
essentials  must  be  observed,  or  the  alienation  is  unauthorized  and  inef- 
fectual. They  cannot  be  esteemed  as  providing  a  mere  cumulative 
mode  of  conveyance,  for  at  common  law  the  mode  of  conveyance  pre- 
scribed would  be  valid  and  operative,  and  would  have  been  generally 
observed.  As  no  conveyances  are  now  in  use  here  which  livery  of  seisin 
ever  attended,  the  purpose  was  to  require,  as  indispensable  to  an  aliena- 
tion of  lands,  an  authentication  of  the  act  partaking  of  the  character  of 
'the  conveyance  by  which  it  was  done;  as  the  title  could  pass  only  by 
■writing,  that  there  must  be  witnesses  to  its  execution  subscribing  in 
■writing,  or  an  acknowledgment  before  an  officer  of  the  law  authorized  to 
take  and  certify  it.  A  safeguard  against  fraud,  perjury,  and  clandestine 
conveyances  is  thus  provided.  Such  safeguard  is  a  necessity  to  the 
security  of  titles."  See,  also,  Stults  v.  Kohn,  64  Ala.  186,  But  such  a 
deed  may  be  treated  as  an  agreement  to  sell:  Evans  ».  Ilichardson,  76 
Ala.  329;  Carpenter  v.  Hall,  83  Ala.  171.  As  to  the  effect  of  unacknowl- 
edged certificates  for  lots  in  a  burial  ground,  where  a  statute  provides 
that  no  estate  in  land  of  above  seven  years'  duration  could  pass  unless  the 
deed  was  acknowledged,  see  Trustees  Catholic  Cathedral  Church  v.  Man- 
ning, 72  Md.  116.  In  some  states  the  statute  provides  that  the  deeds  of 
sheriffs  and  similar  officers  are  not  complete  until  they  have  been 
acknowledged:  Adams  w.  Buchanan,  49  Mo.  64;  Ryan  v.  Carr,  46  Mo. 
483 ;  De  Haven's  Appeal,  38  Pa.  St.  373 ;  Clarke  v.  Tucker,  6  Vt.  81 ; 
Roads  V.  Symmes,  1  Ohio,  315;  13  Am.  Dec.  621. 
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witlinut  furtlier  proof  of  execution.^  The  law  will  pre- 
sume that  the  ucknowledgment  was  made  at  the  place  and 
time  appearing  in  the  certificate.^  In  Massachusetts, 
however,  the  rule  seems  to  be  that  a  party  relying  upon  a 
deed  made  immediately  to  himself  or  to  the  other  party, 
must  produce  the  original  deed,  or  lava  foundation  for 
the  admission  of  secondary  evidence;  but  a  certified  copy 
of  other  deeds  from  tiie  registry  properly  acknowledged 
and  recorded,  is  original  evidence  in  phice  of  the  deed  it- 
self.*    A  deed  that  is  properly  acknowledged  is  entitled 

1  Carpenter  v.  Dextor,  8  Wall.  532;  Clark  v.  Troy,  20  Cal.  219;  Hinch- 
liffe  V.  Hinman,  18  Wis.  IS');  Samuels  v.  Borrowscale.  104  Mass.  l07- 
Young  V.  Ringo,  1  Mon.  30;  Landers  v.  Bolton,  26  Cal.  405;  Hutchison 
V.  Rust,  2  Gratt.  894;  Hougluon  i'.  Jones,  1  Wall.  702;  ^iiiipsim  v.  Mun- 
dei',  3  Kan.  181;  Doe  v.  Trettynian,  1  Houst.  339;  Reed  v.  Kemp,  16  III. 
445;  Ward  v.  Fuller,  15  Pick.  185;  Keichline  v.  Keichline,  54  Pa.  St.  75; 
8  Wash.  Real  Prop.  (4th  ed.)  322;  Martindale's  Conveyancing,  212;  2 
Greenleaf  on  Evidence,  §  299,  n.;  Mixer  v.  Bennett,  70  Iowa,  329;  Sim- 
mons V.  Havens,  101  N.  Y.  427.  A  deed  may  be  acknowledged  at  any 
time :  Fisher  v.  Butcher,  19  Ohio,  406 ;  53  Am.  Dec.  436 ;  Secrest  v.  Jones, 
30  Tex.  596;  Lanning  v.  Dolph,  4  Wash.  C.  C.  624;  Shelden  v.  Stryker* 
42  Barb.  284;  27  How.  Pr.  387.  In  Hinchliffe  v.  Hinman,  .snpra,  it  was 
contended  that  the  provision  of  the  statute  permittint:  deeds  witnessed 
and  acknowledged  to  be  read  in  evidence  without  further  proof,  only  ap- 
plied to  a  case  where  the  grantor  was  dead.  But  the  court  held  tliat  the 
statute  applied  to  every  case. 
*  Granniss  v.  Irvin,  39  Ga.  22. 

»  Stetson  V.  Gulliver,  2  Cush.  498;  Ward  v.  Fuller,  15  Pick.  185 ;  Com- 
monwealth t;.  Emery,  2  Gray,  80;  Thatcher  i-.  Phinney,  7  Allen,  146;  Sam- 
uels V.  Borrowscale,  104  Mass.  207.  In  Commonwealth  v.  Emery,  stipra, 
the  grounds  on  which  these  decisions  are  based  are  thus  stated  by  Shaw 
C.  J. :  "  The  rule  as  to  the  use  of  deeds  as  evidence  in  this  common- 
wealth is  founded  partly  on  the  rules  of  the  common  law,  but  modified 
to  some  extent  by  the  registry  system  established  here  by  statute.  The 
theory  is  this  :  That  an  original  deed  is  in  its  nature  more  authentic,  and 
better  evidence  than  any  copy  can  be ;  that  a  copy  is  in  its  nature  sec- 
ondary; and,  therefore,  in  all  cases  original  deeds  should  be  required  if 
they  can  be  had.  But  as  this  would  be  burdensome  and  expensive,  if 
not  impossible  in  many  cases,  some  relaxation  of  the  rule  was  necessary 
for  pra».tical  purposes.  The  law  assumes  that  the  grantee  is  the  keeper 
of  deeds  made  directlyto  himself;  when,  then, he  luisoccasion  to  jirove 
any  fact  by  sucii  deed,  he  cannot  use  a  copy,  because  it  would  be  offer- 
ing inferior  evidence,  when  in  theory  of  law,  the  superior  is  in  his  own 
possession  or  power.  Jt  is  only  on  proof  of  the  lo'^s  of  tiie  original  in 
Buch  case,  tliat  any  secondary  evidence  can  be  received.    Our  system  of 
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to  admission  in  evidence  without  proof  of  the  handwriting 
of  the  magistrate  or  officer  taking  the  acknowledgment 
The  certificate  of  the  officer  is  prima  facie  evidence  of  his 
authority  to  take  the  acknowledgment,  and  of  the  genu- 
ineness of  his  signature,  subject  to  rebuttal,  by  evidence 
showing  his  want  of  authority,  or  the  fact  that  the  signa- 
ture attached  w^as  not  made  by  him.^ 

conveyancina;,  modified  by  the  registry  law,  is  that  each  grantee  re- 
tains the  deed  made  inmiediiitely  to  liimself,  toena'ole  him  to  make  good 
his  warranties.  Succeeding  grantees  do  not,  as  a  matter  of  course,  take 
possessivm  of  dee  is  made  to  preceding  parties,  so  as  to  be  able  to  prove  a 
cliain  of  title,  by  a  series  of  original  deeds.  Every  grantee,  therefore,  is 
the  keeper  of  his  own  deed,  and  of  his  own  deed  only.  But  there  is 
another  rule  of  practice  arising  from  the  registry  law,  and  the  usage 
under  it,  which  is,  that  all  deeds  before  being  offered  in  evidence  as 
proof  of  title  mus-  be  registered.  The  register  of  deeds,  therefore,  is 
an  othcer  of  the  law,  with  competent  authority  to  receive,  compare,  and 
record  deeds;  his  certificate  verifies  the  copy  as  a  true  transcript  of  tlie 
original,  and  the  next  best  evidence  to  prove  the  existence  of  the  deed; 
though  it  follows  as  a  consi'quence  that  such  copy  is  legal  and  competent 
evidence,  and  dispenses  with  original  proof  of  its  execution  by  attesting 
witnesses.  In  cases,  therefore,  in  which  the  original  in  theory  of  law  is 
not  in  the  custody  or  power  of  the  party  having  occasion  to  use  it,  the  cer- 
tified office  copy  m  prima  facie  evidence  of  the  original  and  its  execution, 
subject  to  be  controlled  by  rebutting  evidence.  But  as  this  arises  from 
the  consideration,  that  the  original  is  not  in  the  power  of  the  party  relying 
on  it,  tlie  rule  does  not  apply,  when  sucli  original  is  in  theory  of  law  in 
possession  of  the  adverse  party;  because  upon  notice  the  adverse  party 
(18  bound  to  produce  it,  or  put  himself  in  such  position  that  any  secondary 
I  evidence  may  be  given.  Should  it  be  objected  that  upon  notice  to  the 
;  adverse  party  to  produce  an  original,  and  a  tender  of  the  paper  in  an- 
swer to  the  notice,  the  party  calling  for  the  deed  might  deny  that  the 
paper  tendered  was  the  true  paper  called  for;  it  would  be  easy  to  ascer- 
tain the  identity  of  the  paper  by  a  comparison  of  the  contents  of  the 
paper  tendered  with  the  ccpy  offered,  and  by  the  official  certificate 
•which  the  register  of  deeds  is  required  to  make  on  the  original  when  it 
is  recorded.  This  construction  of  the  rule  will  carry  out  the  principle 
on  which  it  is  founded,  to  insist  on  the  better  evidence  when  it  can 
practically  be  had,  and  allow  the  secondary  only  when  it  is  neces- 
sary." See,  also,  Olark  v.  Troy,  20  Cal.  219;  Belcher  r.  Fox,  60  Tex. 
527;  Hollands.  Carter,  79  Ga.  139;  Paynes.  McKinney,  30  Ga.  83; 
Ferris  v.  Boxell,  34  Minn.  392;  Eichelberger  v.  Siiford,  27  Md.  320; 
Brook  V.  Headen,  13  Ala.  370;  Strong u.  Smith,  3  McLean,  362. 

'  Keichline  v.  Keichline,  54  Pa.  St.  75;  Goddard  v.  Glonninger,  5 
"Watts,  219.  It  has  been  held  that  a  deed  should  not  be  rejected  as  evi- 
dence for  a  defect  in  the  acknowledgment,  but  should  be  received  with 
instructions  t j  the  jury  as  to  its  effect  in  giving  notice  to  third  persons : 
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§  408.  By  whom  the  acknowledf^jnont  shonhl  he 
nijidc. — Where  a  party  executes  a  deed  in  liis  own  right, 
he  is  the  proper  person  to  acknowledge  its  execution. 
The  only  question  as  to  the  person  by  whom  the  deed 
should  be  acknowledged  that  can  arise,  is  where  the  deed 
is  executed  by  a  corporation,  or  by  a  person  acting  in  the 
character  of  agent  or  trustee.  Wlien  a  conveyance  is 
executed  by  a  bank  and  is  signed  by  the  president  and 
cashier,  it  is  not  necessary  that  it  should  be  acknowledged 
by  both,  but  the  acknowledgment  by  the  cashier  is  suffi- 
cient, unless  it  should  appear  that  he  had  no  right  to  act 
by  himself.'  And  where  no  statutory  provision  exists  as 
to  the  execution  or  acknowledgment  of  deeds  by  a  cor- 
poration, the  officer  who  affixes  the  corporate  seal  is 
the  party  executing  the  deed,  within  the  meaning  of  the 
statutes  requiring  acknowledgment  of  the  deed  by  the 
grantor.^     In  most  of  the  States,  forms  are  prescribed  for 

Hastings  v.  Vaughn,  5  Cal.  315.  See  Jackson  v.  Shepard,  2  Johns.  77; 
Strong  V.  Smith,  3  McLean,  362.  If  an  instrument  is  not  admissible  to 
show  a  conveyance  of  the  interest  of  one  of  the  grantors,  because  of  its 
failure  to  show  a  proper  acknowledgment  on  her  part,  this  fact  will  not 
exclude  it  as  a  conveyance  of  the  interest  of  another  grantor,  whose 
acknowledgment  is  proper  in  iarm:  Edens  v.  Simpson  (Tex.  Dec.  8, 
1891),  17  S.  W.  Rep.  788. 

'  Merrill  v.  Montgomery,  25  Mich.  73.  Says  Campbell,  J.,  delivering 
the  opinion  of  the  court:  "The  mortgage  purported  to  be  sealed  with 
the  corporate  seal,  and  signed  by  the  president  and  cashier;  but  ac- 
knowledged by  the  cashier  only.  It  was  held  in  Benedict  v.  Denton, 
Walk.  Ch.  336,  that  the  corporate  seal  is  presumptive  evidence  of  valid 
corporate  authority.  It  is  the  seal  which  completes  the  corporate  con- 
tract, and  the  acknowledgment  is  to  be  made  by  the  person  representing 
the  corporation  in  that  act.  Presumptively,  if  the  seal  is  evidence  of 
authority,  the  cashier,  who  is  usually  keeper  of  the  seal,  must  be  the 
proper  person  to  affix  it,  and  the  act  or  acknowledgment  of  any  other 
person  would  be  superfluous.  The  object  of  acknowledjun^nt  is  to  ob- 
tain an  official  recognition  of  the  person  whose  act  gives  the  deed  its 
corporate  character  as  an  act  of  the  bank.  And  we  think  no  other  ac- 
knowledgment was  necessary  until  it  should  appear  he  had  no  right  to 
act  by  himself." 

^  Kelly  V.  Calhoun,  95  U.  S.  710.  As  to  the  sufficiency  of  a  certificate 
of  acknowledgment  of  an  assignment  for  benefit  of  creditors  by  a  cor- 
poration, see  Eppright  v.  Nickerson,  78  Mo.  482.  See  Lovett  v.  The 
Steam  Saw  Mill  Co.,  6  Paige,  54;  Merrill  v.  Montgomery,  25  Mich.  73; 
Hopper  V.  Lovejoy,  47  >'.  J.  Eq.  573;  Bowers  i'.  Hechtman,  45  Minn.  238. 
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the  acknowledgment  of  deeds  by  attorne3^s  in  fact.  It 
should  appear  as  a  general  proposition  that  the  attorney 
executed  the  deed  as  the  act  of  his  principal.^  The  ac- 
knowledgment of  an  attorney  in  fact  is  properly  certified 
when  the  certificate  states,  "personally  appeared  before 
me,  a  notary  public  of  said  county,  A  B,  by  his  attorney 
in  fact,  C  D,  known  to  me  to  be  the  person  who  executed," 
etc.-  Where  a  sheriff's  deed  is  executed  by  a  deputy 
sheriff,  the  latter  is  the  proper  person  to  acknowledge  the 
execution  of  the  deed.^  Concerning  the  acknowledgment 
of  a  tax  deed,  it  is  said  by  Mr.  Justice  Cole  of  Wisconsin: 
"Our  statute  prescribes  no  particular  form  of  acknowl- 
edgment, and  one  by  the  deputy  for  and  in  the  name  of 
his  principal  appears  to  us  valid  and  sufficient."* 

As  to  the  sufficiency  of  a  certificate  of  acknowledgment  made  by  an  at- 
torney for  a  corpuration,  see  Basshor  v.  Stewart,  54  Md.  376.  A  certificate 
of  acknowledgment  of  a  deed  of  assignment  executed  by  a  corporation  was 
held  insufficient,  which  recited  that  a  person  named  appeared  before  the 
officer  and  "acknowledged  that  he  is  president  of  the  within  corporation, 
and  that  he  signed  the  foregoing  deed  as  its  president,  and  that  he  has 
been  duly  authorized  to  sign  the  same  by  the  board  of  directors  of  said 
corporation,  to  me  known  to  be  the  person  described  in  and  who  exe- 
cuted the  foregoing  instrument,  and  acknowledged  that  he  executed  the 
same  as  his  free  act  and  deed"  :  Bennett  v.  Knowles  (Mmn.),  68  N.  W. 
Rep.  111. 

'  E'.well  V.  Shaw,  16  Mass.  42;  8  Am.  Dec,  126;  Fowler  v.  Shearer,  7 
Mass.  19.  See  McDaniels  v.  Flower  Brook,  22  Vt.  274;  Bigelow  v.  Liv- 
ingston, 28  Minn.  57;  North,  v.  Henneberry,  44  Wis.  o06;  Talbert  v. 
Stewart,  39  Minn.  602;  Frostbury  Mut.  Bldg.  Assn.  v.  Brace,  51  Md. 
408;  Huey  v.  Van  Wie,  23  Wis.  613;  McAdow  v.  Black,  6  Mont.  601; 
Terrell  v.  Martin,  64  Tex.  121. 

*  Talbert  v.  Stewart,  39  Cal.  602.  And  a  certificate  of  acknowledg- 
ment in  substantially  the  same  form  by  an  attorney  in  fact  was  held 
sufficient  as  an  acknowledgment  of  the  grantor's  deed,  in  Bizelow  v. 
Livingston,  28  Minn.  57.  A  certificate  of  acknowledgment  reciting  that 
"  personally  appeared  before  me,  ....  B,  by  A,  one  of  his  attorneys  in 
fact,  and  who  is  personally  known  to  me  to  be  the  person,"  etc.,  is  in 
proper  form:  McAdow  v.  Black,  6  Mont.  601. 

*  Terrell  v.  Martin,  64  Tex.  121.  The  certificate  of  acknowledgment 
in  this  case  was :  "  Before  the  undersigned  authority  personally  appeared 
J.  M.  Henderson,  sheriff  of  Tarrant  county,  by  W.  T.  Steele,  deputy,  to 
me  well  known,  and  acknowledged  that  he  executed  the  foregoing  deed 
for  the  purposes  and  corisideraLion  and  in  the  capacity  therein  set  forth 
and  expressed,"  and  the  certificate  was  signed  and  sealed  by  the  officer. 
This  certificate  was  held  to  be  in  substantial  compliance  with  the  law. 

*  Huey  V.  Van  Wie,  23  Wis.  613,  618. 
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§  400.  Time  within  wliieli  deed  may  be  arknowl- 
edged. — Unless  tliere  is  some  particular  time  specified  by 
statute  within  which  a  deed  is  required  to  be  acknowl- 
edged, acknowledgment  ma}'^  be  made  at  any  time.  It  is 
immaterial  so  far  as  concerns  its  admissibility  in  evi- 
dence, whether  it  is  acknowledged  before  or  after  suit 
brought.'  And  the  deed  may  be  read  in  evidence,  if  ac- 
knowledgment is  made  when  it  is  offered.^  In  Alabama, 
a  statute  provided  that  a  deed  should  be  of  no  etfect 
against  a  subsequent  bona  fide  purchaser  or  mortgagor  for 
u  valuable  consideration  without  notice,  if  not  acknowl- 
edged and  recorded  within  six  months  after  its  execution, 
but  otherwise  prescribed  no  period  within  which  an  ac- 
knowledgment should  be  made.  It  was  held  that  the 
deed  might  be  acknowledged  at  any  time,  and  that  the 
statute  was  confined  to  cases  where  the  rights  of  such 
purchaser  or  mortgagor  were  involved,'  It  is  not  neces- 
sary to  the  validity  of  a  deed,  made  by  husband  and  wife, 
that  it  should  be  acknowledged  before  the  same  officer, 
or  at  the  same  time  and  place,  or  that  their  acknowledg- 
ments should  be  certified   by  a  single  certificate.'*     Wiieu 

'  Kelly  V.  Dunlap,  3  Pa.  136.  Says  Huston,  J:  "Our  acts  of  assem- 
bly for  recording  deeds  prescribe  the  mode  in  which  a  deed  shall  be 
acknowledged  or  proved,  in  order  that  it  may  be  legally  recorded;  if  not 
so  acknowledged  or  proved,  the  recording  is  of  no  effect;  if  duly  ac- 
knowledged or  proved,  and  recorded,  'the  copy,  certified  under  the  seal 
of  the  proper  office,  which  the  recorder  is  required  to  affix  thereto,  shall 
be  received  in  all  courts  where  produced,  and  are  hereby  declared  and 
enactetl  to  be  as  good  evidence,  and  as  valid  and  effectual  in  law,  as  the 
original  deeds  themselves,'  etc.  A  deed  being  generally  necessary  to 
show  title  to  laiid,  passes  with  it,  and  may  be  required,  when  theurantor 
and  witnesses  are  dead  ;  it  is  generally  necessary  to  exhibit  it  in  all  suits 
respecting  that  land;  and  these  suits  may  be  with  different  people  and 
in  different  courts;  it  was  wise,  then,  to  provide  a  mode  by  which  the 
deed  could  be  authenticated,  so  that  it  could  be  read  in  all  suits,  in  all 
courts,  against  all  people.  Our  act  of  assembly  has  done  so,  and  as  the 
act  makes  no  difference  whether  the  deed  has  been  acknowledged  or 
proved  before  or  after  a  particular  suit  was  instituted,  so  the  courts 
have  made  none;  it  is  to  be  'allowed  and  read  in  all  courts  where  pro- 
duced.' "     And  see  Fisher  r.  Butciier,  19  Ohio,  406;  53  Am.  Dec.  4.%. 

^  Tierce  i>.  Brown,  24  Vt.  165.     iSee,  also,  Harr.ngton  r.  liage,  (1  Vt.  532. 

'  Johnson  >:  MKieliee    1  Ala.  186. 

*  Ludlow  V.  O'Neil,  29  Ohio  St.  ISl.     Speaking  of  the  statute,  Welch, 
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there  is  a  defective  acknowledgment  and  certificate  of  a 
wife's  signature  and  assent  to  the  conveyance  of  a  home- 
stead, it  is  hehl  that  she  may  make  a  new  acknowledg- 
ment with  intent  to  cure  the  defect;  and  where  the 
acknowledgment  is  properly  made  and  certified,  it  will,  in 
the  absence  of  intervening  rights  of  third  persons,  relate 
back  to  the  time  at  which  the  deed  was  originally  deliv- 
ered,  and   no   new  delivery  is    required/      And    as    the 

O.  J.,  in  delivering  the  opinion  of  the  court,  observes:  "It  nowhere  re- 
quires that  the  acknowledgment  of  a  deed  bj'  husband  and  wife  shall  be 
made  in  the  presence  of  each  other,  or  be  made  at  the  same  time  or 
place.  The  first  section  requires  all  grantors,  other  than  married 
women,  to  acknowledge  the  '  signing  and  sealing  '  of  the  deed.  The  sec- 
ond section,  as  we  understand  it,  simply  requires  that  the  wife,  *in  ad- 
dition thereto' — that  is,  in  addition  to  what  is  required  of  other  grantors, 
— shall  'declare'  on  separate  exan)in;ition,  and  the  contents  of  the  deed 
being  irade  known  to  her,  that  she  voluntarily  signed,  sealed,  and  ac- 
knowledged it,  and  that  she  is  still  content  therewith.  It  no  more  re- 
quires a  simultaneous  acknowledgment  by  husband  and  wife  than  by  any 
two  or  more  grantors.  The  provision  requiring  her  separate  examina- 
tion is  express  and  explicit.  Had  it  been  the  legislative  intent  that  the 
husband  should  be  present  at  the  time  of  her  acknowledgment,  it  is  but 
reasonable  to  suppose  that  tliere  would  have  been  a  provision  equally 
express  and  explicit  to  that  effect.  Nothing  but  a  far-fetched  implica- 
tion can  ingraft  any  such  meaning  upon  the  statute,  and  there  is  no  rea- 
son or  necessity  for  it  to  rest  upon.  The  husband  can  render  the  wife 
every  needed  protection  by  himself  refusing  to  sign  and  acknowledge  the 
deed.  If  she  acknowledges  it  before  the  husband,  it  is  presented  to  him 
■with  the  wife's  signature  and  acknowledgment,  and  he  has  only  to  re- 
fuse to  acknowledge.  If  he  acknowledges  it  lirst,  he  acknowledges  it  as 
a  deed,  to  be  executed  by  them  both.  Of  course,  the  deed  is  not  bind- 
ing on  her  till  executed  by  both,  and  of  course,  the  certificate  must  show 
both  that  she  acknowledged  the  'signing  and  sealing,'  and  also  that 
she  was  separately  examined  and  made  the  declaration  required  by  the 
statute. 

^  Cahall  V.  Citizens'  Mutual  Building  Assn.,  61  Ala.  232.  The  court, 
after  speaking  of  other  conveyances,  says :  '"  The  same  rule  should  be 
applied  to  the  homesteads.  Neither  the  constitution  nor  the  statutes 
appoint  any  particular  time  within  which  the  wife  shall  give  her  assent 
and  signature  to  the  conveyance  uf  the  husband,  nor  does  the  statute 
appoint  any  particular  time  in  which  her  privy  examination  and 
acknowledgment  shall  be  taken  and  certified.  The  delivery  of  the  con- 
veyance by  the  husband  may  precede  or  may  be  subsequent  or  contempo- 
raneous with  the  signature  and  assent  of  the  wife,  and  her  examination 
and  acknowledgment.  If  it  precedes,  it  is  necessarily  in  its  nature, 
whether  so  expressed  or  not,  conditional,  dependent  for  its  effect  and 
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true  date  of  a  deed  may  always  be  shown,  the  fact  tliat  the 
acknowlodgineiit  bears  date  before  the  deed  itself  is  not  u 
substantial  objection  to  the  deed.' 

§  470.  Qualification  of  oflBcers. — The  statutes  of  the 
various  States  designate  certain  persons  by  whom  ac- 
knowledgments may  be  taken.  It  is  not  intended  to  give 
these  statutes  in  detail,  as  it  would  subserve  no  useful  pur- 
pose. But  it  may  be  worth  tlie  while  to  refer  to  a  few 
decisions  in  which  statutes  of  this  kind  have  been  con- 
strued. In  Illinois,  a  statute  provided  that  acknowledg- 
ments might  be  made  before  certain  othcers,  among  them 
a  "ma3'or  of  a  city  or  notary  public."  It  was  held  that 
an  acknowledgment  before  a  mayor  of  a  toiviiy  no  such 
officer  being  named  in  the  statute,  was  insufficient.^  In 
Massachusetts,  the  statute  then  in  force  required  a  deed  to 
be  "acknowledged  by  the  grantor  before  a  justice  of  the 
peace  in  this  State,  or  before  a  justice  of  the  peace  or 
magistrate  of  some  other  of  the  United  States,  or  in  any 
other  State  or  kingdom  wherein  the  grantor  or  vendor 
may  reside  at  the  time  of  making  and  executing  the  deed." 
An  American  consul  at  a  foreign  port  was  held  to  be  a 
magistrate,  within  the  meaning  of  the  statute,  and  author- 
ized  as  sucli    to   take    acknowledgments.'     In   Vermont, 

operation  on  the  subsequent  signature  and  assent  of  the  wife,  the  privy 
examination,  acknowledgment,  and  certificate  by  the  proper  officer. 
When  these  are  obtained,  the  delivery  becomes  absolute,  the  convey- 
ance is  perfect,  and  has  relation,  the  rights  of  third  persons  not  having 
intervened,  to  the  delivery  by  the  husband:  Johnson  v.  McGehee,  1 
Ala.  186;  Nelson  v.  Holly,  50  Ala.  3;  Hendon  v.  White,  52  Ala.  97." 

'  Gest  V.  Flock,  2  N.  J.  Eq.  (1  Green),  108. 

^  Dundy  v.  Cluimbers,  23  111.  369.  See,  also,  Choteau  v.  Jones,  11  111. 
300;  50  Am.  Dec.  460.  An  acknowledgment  is  invalid  if  not  made  before 
an  ofhcer  authorized  to  take  acknowledgments  :  Simpson  v.  Montgomery, 
25  Ark.  365;  99  Am.  Dec.  228 ;  Baze  v.  Arper,  6  Minn.  220. 

3  Scanlan  r.  Wright,  13  Pick.  523;  25  Am,  Dec.  344.  Chief  Justice 
Shaw  delivered  the  opinion  of  the  court,  and  remarked  :  "It  is  difficult 
to  fix  any  definite  meaning  to  the  word  'magistrate,'  a  generic  term  im- 
porting a  public  officer,  exercising  a  public  authority;  it  was  intended, 
we  think,  to  use  a  term  sufliciently  hroad  to  indicate  a  class  of  officers, 
exercising  an  authority  similar  to  that  of  justices  of  the  peace  in  our  own 
State,  or  as  nearly  so  as  the  difference  in  the  forms  of  their  governments 
Deeds,  Vol.  I.  — 39 
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under  a  provision  of  the  constitution  making  every  judge 
of  the  su})reme  court  ex  officio  justice  of  the  peace,  through- 
out the  State,  it  was  held  that  he  niiglit  take  an  acknowl- 
edgment under  a  statute  conferring  this  authority  upon 
justices  of  the  peace,  and  it  was  not  necessary  for  him  in 
signing  the  certificate  to  call  himself  a  justice  of  the 
peace.'  In  California,  the  general  designation  of  any 
notary  public,  or  any  consul  of  the  United  States,  was 
held  to  embrace    notaries    and    consuls   of   every  grade, 

and  institutions  would  permit.  It  was  to  provide  for  the  execution  and 
acknowledgments  of  deeds  in  all  foreign  countries.  It  may  be  remarked, 
as  a  circumstance  of  some  consideration,  that  the  acknowledgment  is  to 
be  before  some  justice  of  the  peace  or  magistrate  m  any  other  State  or 
kingdom,  not  of  an)--  other  State.  There  is  nothing  to  indicate  what 
kind  of  magistrate  was  intended,  except  the  nature  of  the  act  to  be  done, 
and  the  connection  in  which  the  term  is  used.  The  act  is  a  ministerial 
one ;  it  is  to  be  before  a  justice  of  peace  or  magistrate.  The  maxim 
noscitur  a  sociiff  applies.  It  must,  then,  be  a  ministerial  officer,  exer- 
cising like  powers  with  those  of  a  justice  of  peace  in  this  commonwealth 
when  acting  in  fiis  ministerial  capacity.  Such  an  officer,  we  think,  is  a 
consul  in  a  foreign  country,  at  least  in  res;>ect  to  the  persons  and  inter- 
ests of  tlie  country  from  which  he  is  sent.  An  American  consul  in  France 
derives  his  authority,  in  effect,  from  both  governments;  he  has  his  com- 
mis-ion  from  the  United  States,  but  his  exequatur  from  France;  an  1  it  is, 
in  truth,  in  virtue  of  the  authority  vested  in  him  by  the  latter,  that  he 
exercises  any  otiicial  authority  within  the  territorial  limits  of  the  latter: 
The  Belle  Corrunes,  6  Wheat.  156,  n. ;  1  Ohitty's  Common  Law,  48. 
This  view  is  somewhat  confirmi.^d  by  the  statute  law  of  the  United 
States  (Act  of  Congress,  1792,  ch.  24,  §  £),  which  provides  that  consuls 
Bhall  have  right,  in  the  posts  or  places  to  which  they  are  appointed,  of 
(receiving  the  protests  and  declarations  which  masters,  etc.,  who  are 
/'citizens  of  the  United  States,  may  choose  to  make  there,  and  also  such  as 
j  any  foreigner  may  choose  to  make  before  them  relative  to  the  personal 
'  interest  of  any  citizen  of  the  United  States.  The  same  statute,  section  9, 
provides  that  the  specific  enumeration  of  powers  therein  expressed  shall 
not  be  deemed  to  exclude  such  olliers  as  result  from  ttie  nature  of  the 
office.  An  olficer  authorized  by  the  concurrence  of  both  governments  to 
exercise  such  powers  in  France  is,  we  think,  a  magistrate  competent  to 
take  in  France,  and  authenticate  by  his  official  act  the  declaration  of  the 
grantor  of  a  deed,  that  he  has  executed  the  same  freely  as  his  act  and 
deed,  and  that  such  acknowledgment  so  authenticated  is  sufficient  to 
warrant  the  register  of  deeds  in  this  commonwealth  to  record  it."  See, 
also,  Palmer  i;.  Stevens,  11  Gush.  152;  Learned  v.  Riley,  14  Allen,  113. 
In  the  latter  case  it  was  held  that  a  justice  of  the  peace  might  take  an 
acknowledgment  out  of  his  county. 

>  Middlebury  College  v.  Cheney,  1  Vt.  336,  350. 
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whether  tlieir  office  was  known  as  principal  or  inferior 
notary,  or  consul-general  or  vice-consul/ 

§  471.      Acknowledffincnt  before  an  ofTioor  de  facto. — 

An  ackiiowledguient  taken  before  an  ollicer  de  facto  is 
valid  and  cannot  be  attacked.  Tlius,  where  an  aeknowl- 
edement  was  taken  before  a  maGfistrate  whose  commission 
had  expired  before  the  acknowledgment  was  made,  it  was 
held  that  it  was  suflicient.  "  Though  at  the  exj)iration  of 
his  commission,  an  officer  may  be  disqualified  from  act- 
ing officially,  yet  it  may  not  be  so  plain  and  obvious  as  to 
deprive  him  of  an  apparent  right  to  exercise  the  office. 
Others  are  not  required  to  ascertain  at  their  peril,  whether 
he  is  legally  qualitied,  before  yielding  to  his  autliority.  or 
calling  upon  him  to  perform  official  acts,  proper  and  nec- 
essary to  be  done.  They  are  not  obliged  to  demand  or 
test  his  authority,  or  to  ascertain  the  date  or  duration  of 
his  commission;  nor  is  there  a  necessity  upon  him,  ordi- 
narily, to  proclaim  or  exhibit  tlie  tenure  or  character  of 

his    official     authority His    office    and    autliority 

may  be  valid  as  to  others,  though  invalid  as  to  himself. 
These  doctrines  are  held  to  be  founded  in  public  policy 
and  convenience,  and  necessary  to  the  maintenance  of 
the  supremacy  and  execution  of  the  laws,  and  for  the 
protection  and  security  of  individual  rights.  Hence,  the 
law  favors  the  official  acts  of  those  in  reputed  authority,  atifl 
the  rights  of  those  claiming  title  or  interest  through  these 

1  Mott  V.  Smith,  16  Cal.  533.  But  see  McMinn  v.  O'Connor,  27  Cal. 
238;  Ingoldsby  v.  Juan,  12  Cal.  564;  Hopkins  v.  Delaney,  8  Cal.  85;  Mul- 
ler  V.  Bo;.'i;s.  -5  Cal.  175;  Lord  v.  Sherman,  2  Cal.  498;  Eramal  v.  Webb, 
36  Cal.  197;  Kiml)all  v.  Semple,  23  Cal.  440;  Co'.ton  v.  Seavey,  22  Cal. 
496.  And  for  tue  cotistruction  of  other  special  statutes  as  to  the  jiower 
of  certain  ollicers  to  take  acknowledgments,  see  Shanks  v.  Lancaster,  5 
Gratt.  110;  50  Am.  Dec.  108;  James  v.  Fisk,  9  Smedes  &  M.  144;  47  Am. 
Dec.  HI.  Under  a  statute  of  Texas  providing  that  "the  acknowledg- 
ment or  proof  of  an  instrument  in  writing  for  record  may  be  made  with- 
out this  State,  but  within  the  United  States,  before  either  (1)  a  clerk  of 
a  court  of  record  liaving  a  seal;  (2)  a  commissioner  of  deeds  duly  ap- 
pointed under  the  laws  of  this  State;  (3)  a  notary  public,"  it  was  lu-ld 
that  a  judze  of  a  court  of  record  without  tlie  State  wan  nut  aathurizod 
to  take  an  acknowledgment:  Talbert  v.  Dull,  70  Tex.  675. 
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proceedings.'"  The  rule  is  that  when  a  j)erson  assumes  to 
act  in  an  otficial  position,  and  he  has  a  color  of  title  to  the 
oflQce  he  claims  to  hold,  his  acts,  when  they  are  questioned 

'  Brown  v.  Lunt,  37  Me.  423,  431,  433.     The  court  entered  into  an  ex- 
tensive discussion  concerning  the  acts  of  officers  de  facto,  and  after  stating 
that  the  officer  was  not  one  de  jure,  said:  "  'An  officer  de  facto  is  one 
who  has  the  reputation  of  being  the  officer  he  assumes  to  be,  and  yet  is 
not  a  good  officer  in  point  of  law'  (Parker  v.  Kett,  1  Raym.  Ld.  658;  The 
King  V.  The  Corporation  of  Bedford  Level,  6  East,  368) ;  or  one  who 
actually  performs  the  duties  of  an  office  witli  apparent  right,  and  under 
claim  and  color  of  an  appointmeut  or  election.     He  is  not   an  officer 
de  jure,  because  not  in  ah  respects  qualilied  and  authorized  ti  exercise 
the  office;  nor  an  usurper  who  presumes  to  act  officially,  without  any 
just  pretense  or  color  of  right.     A  mere  claim  to  be  a  public  officer,  and 
exercising  the  office,  will  not  constitute  one  an  officer  de  facto;  there 
must  be,  at  least,  a  fair  color  of  right;  or  an  acquiescence  by  the  public 
in  his  official  acts  so  long  that  he  may  be  presumed  to  act  as  an  officer 
by  right  of  appointment  or  election :  The  King  v.  Lisle,  '2,  Strange,  1090; 
Wilcox  V.  Smith,  5  Wend.  231 ;  21  Am.  Dec.  213;  Plym(juth  v.  Painter, 
17  Conn.  588;  44  Am.  Dec.  574;  Balrd  v.  The  Bank  of  Washington,  11 
Serg.  &  R.,  411.     The  distinction  between  officers  ce  facto,  acting  colore 
officii,  and  officers  de  jure,  has  been  recognized  in  England  from  an  early 
period,  and  seems  to  have  been  applied  to  officers  of  every  grade,  from 
the  king  to  the  lowest  incumbent  of  office.     In  statute  of  Edw.  IV., 
ch.   1,  Henry  IV.,  V.,  and  VI.  were  styled  '  late  kings  of  England  suc- 
cessively in  dede  and  not  of  right.'     And  in  charters  granted  by   King 
Edw.  iV.  he  describes  the  line  of  Lancaster  as  nuper  de  facto,  et  non  de 
jure,  reges  Anglix.     Henry  VI.  was  regarded  as  king  de  facto,  although 
he  had  been  declared  an  usurper  by  act  of  Parliament;  and  treasons 
against  him  were  punishable  as  capital  offenses,  during  tiie  reign  of  his 
successor:  1  Blackst.  Com.  204,  371;  1   Hale  P.  C.  60,  61;  Foster,  397, 
SirJS.     The  same  distinction  has  been  made  in  the  courts  of  England,  in 
rfjspect  to  the  office  of  an  abbott  (L'Abbe   De  Fontein's  Year  Book,  9 
lienry  VI.,  33);  of  a   bishop  and  of  a  steward  of  a  manor  (Harris  v. 
iHays,  Cro.  Eliz.  699;  Parker  v.   Kett,  1  Raym.  Ld.  660);  of  a  mayor 
/Knight  w.  The  Corporation  of  Wells,  Lutw.  580;  The  King  «.  Lisle,  2 
fetrangr",  1090);   of  a  deputy  collector  of    customs  (Leach  v.    Howell, 
/Cro.  Eliz.  533) ;  of  a  registrar  of  a  corporation  (The  King  v.  The  Corpo- 
ration of  Bedford  Level,  6  East,  368) ;  and  of  a  justice  of  the  peace  who 
had  not  taken  the  oath  of  office  before  assuming  its  duties  (Proprietors 
'    of  Pier  V.  Haunaui,  3  Barn.  &  Adol.  266),  and  his  acts  were  held  valid, 
although  he  had    not  complied  with  the  requirements  of  the  statute 
(Geo.  II.,  ch.  20)  in  taking  the  oath  of  qualification,  on  the  ground  that 
the  interest  of  the  public  at  large  required  that  the  acts  done  should  be 
sustained;  Abbott,  C.  J.,  remarking  that  many  persons  acting  as  justices 
of  the  peace  in  virtue  of  offices  in  corporations,  have  been  ousted  oi  their 
offices  from  some  defect  in  their  election  or  appointment;  and  although  all 
acts  properly  corporate  and  official,  done  by  such  persons  are  void,  yet  acts 
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in  a  proceeding  to  wliicli  he  is  not  a  party,  are  eOectiial. 
He  may  be  liable  to  punishment  for  his  assumption  of 
official  power,  yet  third  persons  cannot  be  adected  by  his 

dono  by  tliem  as  justices,  or  in  a  judicial  charac'er,  have  in  no  instance 
been  tlioiii^ht  invalid.  Tliis  distinction  is  well_linowii.  The  same  dis- 
tinction is  equally  well  known  in  this  country,  and  has  been  applied  in 
numerous  cases,  and  to  a  ;,'reat  variety  of  ollices,  where  persons  have 
claimed  to  act  colore  officii,  thouj^h  not  qualified  accordinj^to  the  require- 
nieiils  of  law,  and  where  their  acts  as  officers  de/ac^o  have  been  upheld. 
Ic  is  familiar  doctrine  in  the  courts  of  our  own  State,  and  is  sustained 
by  the  cases  following:  Fowler  v.  Be  bee,  9  Mass.  231  j  6  Am.  Dec.  62; 
Nason  v.  Dillin^'ham,  15  Mass.  170;  Bucknam  v.  Ruggles,  15  Mass.  180; 

8  Am.  Dec.  98;  Uoramonwealth  v.  Kirby,  2  Cash.  577;  Plymouth  v. 
Painter,  17  Conn.  585;  44  Am.  Dec.  574,  where  it  was  held  that  a  grand 
juror,  though  legally  disqualified  by  a  refusal  to  take  IIil'  requisite  oath, 
might  be  regardeil  as  an  officer  de/acio;  Smith  v.  State,  19  Conn.  4!»3; 
The  People  v.  Collins,  7  Johns.  549;  Mclnstry  v.  Tanner,  9  Johns.  135; 
Trustees  of  Vermont  Society  v.  Hilh,  6  Cow.  23;  16  Am.  Dec.  429;  Wil- 
cox I'.  Smith,  5  Wend.  231;  21  Am.  Dec.  213;  The  People  v.  Bartlett  et 
al.,  6  Wend.  422,  in  which  case  it  was  held  that  the  trustees  of  a  village 
holding  over  beyond  the  term  for  which  they  were  elected  by  their  own 
neglect,  were  liable  to  be  ousted  on  quo  warranto;  but  that  they  were 
officers  de  facto;  that  their  acts  for  certain  purposes  were  valid,  andtliat 
their  title  to  the  olfice  could  not  be  inquired  into  cjllaterally:  The  Peo- 
ple V.  Wnite,  24  Wend.  527;  The  People  v.  Covert,  1  Hill,  674;  The  Peo- 
ple V.  Stevens,  5  Hill,  61G,  630,  631 ;  The  People  v.  Hopson,  1  Denio,  574 ; 
Greenleaf  v.  Low,  4  Denio,  168;  McGregor  v.  Balch,  14  Vt.  428;  39  Am. 
Dec.  231;  Moore  v.  Graves,  3  N.  H.  408;  Tucker  v.  Aiken,  7  N.  H.  113, 
where  the  rule  was  held  to  be  applicable  to  town  officers:  Cocke  v.  Hal- 

sey,  16  Peters,  81 ;  Allen  v.  McKeen,  1  Sum.  312 In  this  case,  as 

it  appears  by  the  report,  the  magistrate  whose  official  character  and  au- 
thority is  in  question,  had  been  an  acting  justice  of  the  peace,  '  con- 
stantly and  frequently,'  for  forty  years  successively  under  commission, 
and  ciualilied  as  we  must  understand;  and  was  well  known  as  such  ofiicer 
to  the  parties  to  the  deed,  and  consequently,  from  the  nature  of  his  offi- 
cial acta  and  duties,  was  well  known  to  the  public.  He  was  not  an  in- 
truder, and  did  not  usurp  the  office;  but  was  in  by  appointment,  and 
acting  with  color  of  title,  though  holding  over  the  time,  limited  by  his) 
commission,  and  without  legal  authority.  He  had  been  admitted  to  the 
legal  possession  and  enjoyment  of  the  olfice  by  taking  the  requisite  oath, 
of  qualification,  as  seems  to  be  conceded:  1  Strange,  538;  liex  v.  Ellis, 

9  East,  252,  n.  The  acts  in  question  were  within  the  jurisdiction  of  a  ' 
justice  of  the  peace,  and  among  the  ordinary  duiics  of  such  olficers.  It 
does  not  appear  that  his  ofiicial  character  had  ever  been  questioned. 
And  while  it  must  be  admitted  that  there  may  be  cases  in  which  it 
might  be  difficult  to  determine  whether  a  person  exercised  a  particular 
office  by  color  of  right,  or  as  a  mere  usurper,  yet  tiiis  in  our  opinion  is 
not  one  of  that  character.    Here  the  evidence  justifies  and  requires  the 


§  471         ACKNOWLEDGMENT  OF  DEEDS.     '       614 

want  of  power  when  there  exists  a  color  of  title  to  the 
office.  A  duly  appointed,  commissioned,  and  qualified 
justice  of  the  peace  for  a  certain  county  had  acted  in  that 
capacity  for  a  number  of  years,  but  subsequently,  during 
the  term  for  which  he  had  been  appointed,  removed  to 
another  State.  lie,  however,  had  an  otiice  and  continued 
in  business  in  the  county  for  which  he  was  originally  ap- 
pointed, and  continued  to  act  as  a  justice  of  the  peace  for 
that  county,  and  as  one  of  such  acts  took  an  acknowledg- 
ment of  a  deed.  It  was  held  that  he  was  an  officer  de 
facto,  and  that  as  to  third  persons  having  an  interest  in 
his  acts,  they  were  valid  and  could  not  in  a  collateral 
action  be  inquired  into.^ 

conclusion  that  the  magistrate  appear,  d  to  have  had  a  right  and  color- 
able title  to  the  oliice  which  he  assumed  to  exercise  when  he  took  the 
acknowledgment,  and  made  upon  the  deed  tlie  certificate  in  question. 
He  being  in  reputed  authority  as  a  magistrate  of  long  standing,  third 
persons  requiring  his  official  services  were  not  bound  to  ascertam  whether 
or  not  he  had  a  commission  in  force ;  nor  are  they  chargeable  with  notice 
of  the  date  or  termination  of  his  commission.  It  is  not  reasonable  to 
suppose  that  he  would  put  the  parties  or  the  public  on  the  inquiry  into 
his  official  autli(  rity,  so  long  as  he  was  exercising  the  office,  '  believing 
that  he  was  a  justice  of  the  peace,'  as  he  testified.  The  case  shows  that 
neither  the  magistraie,  nor  the  parlies  to  the  deed,  nor  the  public,  by 
fair  presumption,  knew  or  supposed  that  his  commisdon  had  expired. 
He  had  been  duly  accredited  by  the  government,  and  was  assuming  to 
act  in  his  official  capacity,  as  of  right,  and  with  at  least  a  colorable  right; 
atid  the  pul  lie  and  third  persons  might  well  regard  him  as  continuing 
iii  authority,  until  it  became  apparent  that  his  official  character  was  lost 
or  changed.  He  must  be  regarded,  therefore,  as  a  justice  of  the  peace 
defa--to  when  he  took  and  certified  the  acknowledgment  of  the  deed  to 
Mrs-.  Lunt."  That  an  acknowledgment  before  a  de  facto  offi'ier  is  valid, 
^ee  further,  Hamlin  v.  Kasafer,  15  Or.  456;  3  Am.  St.  Kep.  17(5;  Bullene 
V.  Garrison,  1  Wash.  587;  Woodriiff  v.  McHarry,  56  III.  218;  Hamilton 
V.  Pitcher,  53  Mo.  334;  ]\Iacey  v.  Stark,  116  Mo.  481  ;  Prescott  v.  Hayes, 
'  42  N.  H.  56;  Wilson  v.  Kimmel,  109  Mo.  260;  People  v.  Collins,  7  Johns. 
549;  State  v.  Dou'jlass,  50  Mo.  593;  State  v.  Dierberger,  90  Mo.  369. 

1  Prescott  V.  Hayes,  42  N.  H.  56.  Sargent,  J.,  said  :  "Such  an  ofR.er 
may  act  under  those  who  have  a  legal  right  to  appoint,  but  by  an  irreg- 
ular or  informal  appointment;  or  he  may  have  a  regular  and  sufllcient 
appointment,  but  may  not  have  been  duly  qualified  to  perform  his  dni  ies 
under  it;  or  he  may  have  removed,  as  in  tliis  case,  and  became,  perhaps, 
disqualified  to  act,  if  his  authority  was  being  inquired  into  by  the  State, 
who  gave  him  his  commission,  in  a  proceeding  directly  against  him  ;  yet 
80  long  as  he  has  not  been  removed,  nor  his  authority  revoked,  and  when 
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§  471  a,  C<'rtinoate  authciiticjitiiijir  ackiiowlodg-nicnt 
taken  out  of  State.  —  If  the  acknuwleclgiiiciit  is  taken  out 
of  the  State  ami  the  statute  requires  that  it  should  be 
accompanied  by  a  certificate  that  the  signature  is  genuine, 
ami  the  person  acting  is  what  he  describes  himself  to  be, 
the  omission  of  such  certificate  is  fatal,  and  the  record  of 
the  deed  will  not  have  the  effect  of  imparting  notice/  In 
Nebraska  such  a  certificate  is  required  where  the  officer 
has  no  seal,  and  its  absence  renders  the  certificate  of 
acknowledgment  a  nullity.  Mr.  Chief  Justice  Maxwell 
of  that  State  observes:  "The  legislature  has  declared  the 
manner  in  which  a  deed,  executed  and  acknowledged  in 
another  State,  before  an  officer  having  no  seal,  shall  be 
authenticated.     This   is  a   matter  over  which  the  courts 

he  is  doing  business  in  the  county,  and  acting  as  magistrate,  claiming 
auihority  undur  liis  commission,  which  is  still  in  life,  this  must  be  con- 
strued to  give  him  some  color  of  title;  and  when  such  an  officer  acta 
under  color  of  title,  his  acts,  when  not  expressly  declared  void  by  stat- 
ute, though  the  performance  of  them  may  be  punishable  by  a  penalt)', 
are  in  all  cases,  when  coming  in  question  incidentally,  and  as  to  third 
persons,  held  to  be  valid  :  Jones  v.  Gibson,  1  N.  H.  2GG ;  Johnston  v.  Wil- 
son, 2  N.  H.  205;  9  Am.  Dec.  50;  Londonderry  v.  Chester,  2  N.  H.  268: 
9  Am.  Dec.  61 ;  Moure  v.  Graves,  3  N.  H.  408;  Morse  v.  Galley,  5  N.  H. 
222;  Ilorne  v.  Whittier,  6  N.  H.  93;  Tucker  v.  Aiken,  7  N.  H.  113;  State 
V.  Wilson,  7  N.  H.  54.) ;  Cavis  v.  Robertson,  9  N.  H.  528 ;  Merrill  v.  I'almer, 
13  N.  H.  184;  I'ortrimouth's  Petition,  19  N.  11.  115;  Bean  v.  Thompson, 
19  N.  H.  290 ;  49  Am.  Dec.  154 ;  Baker  v.  Shepard,  24  N.  II.  2)  2 ;  Fowler  v. 
l^ebee,  9  Masj.  231 ;  6  Am.  Dec.  62;  Commonwealth  v.  Fcwler,  10  Mass. 
290;  Nason  v.  Dillingham,  15  Mass.  170;  Bi.cknam  v.  Iluggles,  15  ^lasa. 
180;  8  Am.  Dec.  98;  Doty  v.  Gorham,  5  Tick.  487;  16  Am.  Dt-c.  417; 
I'olter  «.  Luther,  3  Johns.  481 ;  Peoples.  Collins,  7  Johns.  549;  Mclnstry 
V.  TanniT,  9  Johns.  135;  Reed  v.  Gillett,  12  Johns.  296;  Wilcox  v.  Smith*, 
5  Wend.  231 ;  21  Am.  Dec.  213  ;  Doe  v.  Brow  n,  5  Barn,  c^  Aid.  243  ;  Leon- 
ard V.  Scadding,  Ad.  &  E.,  K.  S.,  706."  So  where  a  deputy  may  act,  an 
acknowledgment  before  a  deputy  de  faclo  is  valid :  Thompson  v.  Johnson, 
84  Tex.  548. 

I  Flechsner  v.  Sumpter,  12  Or.  161 ;  Musgrove  v.  Bosner,  5  Or.  313; 
Ely  t'.  Wilcox,  20  Wis.  523;  91  Am.  Dec.  436;  Connell  v.  Gallagher,  36 
Neb.  749;  Irwin  v.  ^^  elch,  10  Neb.  479;  O'Brien  v.  Gaslin,  20  Neb.  347; 
Jones  V.  Berkshire,  15  Iowa,  248;  83  Am.  Dec.  412;  Fisher  v.  Vaughn, 
75  Wis.  609;  Dyson  v.  Simmons,  48  Md.  207;  M..rton  v.  Smith,  2  Dill. 
316;  Dohm  v.  Ilaskin,  88  Mich.  144;  Final  r.  Backus,  18  Mich.  218; 
Steeple  v.  Downing,  60  Ind.  478;  Grand  Tower  etc.  Co.  r.  (liii,  111  111. 
541 ;  Lyon  v.  Kain,  36  111.  362;  Shephard  v.  Carriel,  19  111.  319;  Quimby 
V.  Boyd,  8  Col.  194. 
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seem  to  have  but  little  discretion.  If  the  provision  is 
too  stringent  the  remedy  lies  with  the  legislature;  but  to 
entitle  a  deed  to  be  received  in  evidence  it  must  be  certi- 
fied in  tlie  mode  provided  in  the  statute."^  But  such  a 
certificate  may  be  secured  subsequently.^  And,  in  some 
instances,  a  deed,  though  not  entitled  to  record,  but  which 
in  fact  has  been  recorded,  may  operate  as  actual  notice, 
while  it  cannot  impart  constructive  notice.^  Where  the 
statute  requires  it,  the  clerk  must  certify  that  the  court 
was  one  of  record,  and  must  certify  positively  that  the 
signature  is  genuine.  Thus  a  statute  provided  that  to 
authorize  the  record  of  a  deed  it  must  be  attested  when 
executed  out  of  the  State,  among  other  officers,  "  by  a 
judge  of  a  court  of  record  in  the  State  whore  executed, 
with  a  certificate  of  the  clerk  under  the  seal  of  such 
court  of  the  genuineness  of  such  signature."  A  certifi- 
cate by  the  clerk,  under  such  a  statute,  that  a  person 
named  "  is  a  duly  commissioned  and  qualified  judge  of 
the  county  court  for  said  county,  authorized  to  administer 
oaths  and  take  acknowledgments;  that  I  am  acquainted 
with  the  handwriting  of  said  judge  and  believe  his  sig- 
nature to  the  foregoing  to  be  genuine,"  it  is  held,  is 
totally  insufficient.^  But  where  an  acknowledgment  was 
made  before  an  officer  who  had  authority  to  take  it  and, 
as  a  matter  of  fact,  was  in  due  form,  a  certificate  by  the 
clerk  of  the  superior  court  of  the  county  in  which  the 

I  ^  O'Brien  v.  Gaslin,  20  Neb.  347,  354.  See,  also,  Heelan  v.  Hoagland, 
10  Neb.  511. 

'  Reasoner  v.  Edmundson,  5  Ind.  393. 

'  Mupgrove  v.  Bosner,  5  Or.  313. 

*  MfKcnzie  v.  Jackfon,  82  Ga.  80.  The  court  said  that,  the  fact  tliat 
the  court  was  one  of  record  might  perhaps  liave  been  proven  at  the  trial, 
but  that  tlie  certificate  of  the  clerk  to  the  genuineness  of  the  signature 
was  fatally  defective.  "  The  clerk,  under  our  Inw,"  said  the  court, 
"must  certify  positively  that  the  signature  is  genuine.  Nor  is  it  an  un- 
reasonable requirement.  If  a  judge  of  a  court  of  record  attests  a  paper, 
signing  his  name  thereto,  the  clerk  of  that  court  ought  to  be  able  to 
certify  positively  as  to  the  genuineness  of  his  signature.  He  knows  the 
judge,  has  seen  him  write,  and  can  see  him  sign  his  name  if  necessary, 
and  therefore  can  certify  positively  as  to  the  genuineness  of  his  signa- 
ture." 
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land  is  situated,  that  "the  foregoing  instrument  has  been 
duly  proved,  as  appears  from  tlie  foregoing  seal  and  cer- 
tificate," was  considered  to  be  suflicient,  altliough  it  did 
not  follow  the  words  of  the  statute  that  it  was  in  "  duo 
form."^ 

§  471b.  Same  subject,  continnod. — Where  the  judge 
is  his  own  clerk  lie  may  certify  to  his  attestation  of 
a  deed  under  the  seal  of  the  court. ^  Where  the  statute 
requires  the  officer  to  certify  that  lie  "is  acquainted  with 
the  handwriting  of  such  person,  and  that  he  verily 
believes  the  sii;nature  subscribed  to  the  certificate  of 
acknowledgment  to  be  genuine,"  a  recital  in  the  certifi- 
cate authenticating  the  acknowledgment,  "that  the  signa- 
ture attached  to  the  annexed  instrument  is  genuine"  is 
sufficient.*  The  certificate  of  authentication  must  be 
issued  by  an  officer  who  has  authority  to  issue  it,  else  it 
will  be  of  no  avail.''  The  certificate  must  show  that  the 
officer  was  such  at  the  time  the  acknowledgment  is  taken.* 
Judicial  notice  may  be  taken  of  the  fact  that  certain  courts 
in  other  States  are  courts  of  record.^  In  a  case  in  Michigan 
it  appeared  that  the  only  description  of  official  character  of 
the  person  acknowledging  a  deed  in  New  York  consisted 
of  the  letters  "J.  P."  appended  to  his  name.  A  certifi- 
cate in  the  form  proscribed  by  statute  as  to  the  execution 
of  deeds  in  other  States,  however,  was  attached,  and  it 
also  contained  an  attestation  of  the  official  character  of 
the  officer  taking  the  acknowledgment  as  a  justice  of  the 
peace.  It  was  held  to  be  sutficient.^  If  the  certificate  fails 
to  state  that  the  acknowledgment  was  according  to  the  laws 

1  Deans  v.  Pate,  114  N.  C.  194. 

»  Moore  V.  Hill,  59  Ga.  7t)0. 

»  Wells  ('.  Atkinson,  24  Minn.  161. 

*  Lartor  v.  liolinger,  59  Tex.  411;  Doe  v.  Smith,  3  McLean  (U.  P.), 
362. 

*  Phillips  I'.  People,  11  111.  App.  340;  IlilKendorf  v.  Ostrom,  46  111. 
App.  4(»r>. 

«  Munroe  v.  Eastman,  31  Mich.  283;  Shotwell  v.  Harrison,  22  Mich. 
410 ;  Morse  v.  Hewett,  28  Mich.  481.  tiee,  also,  People  v.  Marion,  29 
I^Iieh.  31. 

1  Pinal  V.  Backus,  IS  Mich.  218. 
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of  the  state  where  it  was  made,  it  is  defective.^  Evident 
clerical  errors,  it  is  held,  may  he  disregarded.^  But,  as  in 
the  case  of  other  acknowledgments,  a  deed  is  valid 
between  the  parties,  no  matter  how  defective  the  acknowl- 
edgment may  be,  or  even  in  the  absence  of  any  acknowl- 
edgn)ent  at  all;  so  in  the  case  of  a  failure  to  attach  a 
certificate  of  authentication  or  of  fatal  defects  in  it,  the 
validity  of  the  deed  as  between  the  parties  is  not  affected. 
The  deed,  when  signed,  executed,  and  delivered,  is  valid 
as  a  conveyance,  and  the  want  of  a  certificate  of  authen- 
tication, or  defects  in  it,  can  only  render  the  deed  in- 
competent for  registration  and  consequently  for  impart- 
ing notice,' 

§  472.  Temporary  appointment. — An  acknowledgment 
before  a  person  who  describes  himself  in  his  certificate  as  a 
c\eYK  pro  tempore  of  a  court  is  sufficient,  if  the  person  taking 
the  acknowledgment  is  clerk  de  facto.  The  temporary  char- 
acter of  his  appointment  does  not  affect  the  question.'*  In 
a  case  in  Missouri,  a  deed  offered  in  evidence  was  objected 
to,  because  the  notary  who  took  the  acknowledgment, 
though  acting  as  such,  had  not  boon  duly  commissioned. 
The  lower  court  gave  this  declaration  of  law:  "The  court 
declares  the  law  to  be,  that  the  conveyance  from  Samuel 
D.  Pitcher  and  wife,  being  acknowledged  before  a  de  facto 
officer,  was  good  and  sufficient,  although  there  may  have 
been  a  defect  in  his  commission."  The  supreme  court 
said  that  in  this,  "the  court  was  clearly  right.  Whether 
khe  notary  was  commissioned  or  not,  could  not  be  inquired 
/into,  in  a  collateral  proceeding.     His  official    acts   as  a 

/        ^  Morton  v.  Smith,  2  Dill  (U.  S.),  316.     For  other  cases  in  which  such 

certificates  liave  been  passed  upon,  see  Booth  v.  Cook,  20  111.  180;  llard- 

I    ingv.  Curiis,  45  111.  262;  Marston  v.   Brashaw,  18  Mich.  81;  100  Am. 

/    Dec.  152;  Texas  Land  Go.  v.  Williams,  51  Tex.  51;  Crispen  v.  Hanna- 

van,  50  Mo.  415;  Elvvood  v.  Flannigan,  104  U.  S.  562;  Criswell  v.  Alte- 

-      mus,  7  Watts  (Pa.),  565;  treigh  v.  Beelin,  1  Watts  &  S.  (Pa.)  83. 

'  Quimby  v.  Boyd,  8  Col.  94. 

'  Connell  v.  Galligher,  36  Neb.  749;   Gillespie  v.  Johnston,  Wright 
(Ohio),  231.     See,  also,  Galpin  v.  Abbott,  6  Mich.  17. 
*  Woodruff  V.  McHarrv,  56  111.  218. 
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notury  were  ^oocl,  notwitlistanflin<:!j  he  miirht  liave  nsurped 
the  office. '"  And  where  cominissioners  were  empowered 
to  convey  pnhlic  land  of  a  State,  it  was  lield  tliat  after 
their  authority  had  heen  revoked,  they  micrht  acknowl- 
edge a  deed  executed  by  them.^  Nor  is  the  acknowl- 
edgment impaired  by  the  fact  that  it  was  made  by  a 
commissioner  appointed  by  the  governor,  and  his  term  of 
office  had  expired  at  tlie  time  the  acknowledgment  was 
taken. ^  A  person,  however,  who  has  formerly  filled  the 
office  of  a  justice  of  peace  in  a  county,  but  has  ceased  to 
fill  that  ofiice  in  the  county,  though  filling  that  office  in 
another  county,  does  not  possess  authority  to  sign  his 
name  to  a  blank  or  defective  certificate  of  acknowledg- 
ment, so  as  to  cause  the  certificate  to  operate  by  relation 
as  of  the  day  inserted  in  it  as  its  date.* 

§  47^5.  Acknowloflginent  before  deputy. — It  is  a  gen- 
eral rule  that  when  an  otficer  having  power  to  take  an  ac- 
knowledgment is  authorized  to  appoint  a  deputy,  the 
deputy  also  has  power  to  take  and  certify  an  acknowledg- 
ment.^ This  question  has  been  quite  fully  discussed  in 
California.  In  one  case  an  acknowledgment  was  take'^ 
before  a  deputy  recorder,  and  certified  in  the  name  and  aip 
the  act  of  his  principal.     Tiie  recorder  was  authorized  by 

»  Hiiinilton  v.  Pitcher,  53  Mo.  334,  335. 

*  New  Hainpsiiire  Land  Co.  v.  Tiltou,  19  Fed.  Rep.  73. 
^  Thorn  v.  Frazer,  30  Tex.  259. 

*  Carlisle  v.  Carlisle,  78  Ala.  542. 

*  Toucliard  v.  Crow,  20  Cal.  150;  81  Am.  Dec.  108;  Muller  v.  Boggs, 
25  Cal.  175,  186;  Babbitt  v.  Johnson,  15  Kan.  252;  Beaumont  v.  Yeat- 
nian,  8  Humph.  542;  Kemp  v.  Porter,  7  Ala.  138;  Hope  c.  Sawyer,  14  111. 
254;  Moore  v.  Furrow,  3  Marsh.  A.  K.  41 ;  Gibbons  i-.  Gentry,  20  Mo.  46S; 
Rose  V.  Newmann,  26 Tex.  131 ;  80  Am.  Dec.  646;  Cook  v.  Knott,  28  Tex. 
85;  Abrams  v.  Ervin,  9  Iowa,  87;  Gordon  v.  Leech,  81  Ky.  229;  Drye  v. 
Cook,  14  Bush,  459;  Lynch  v.  Livingston,  8  Barb.  463;  West  v.  Schnei- 
der, 64  Tex.  327;  Marx  v.  Hanthorn,  30  Fed.  Rep.  579;  Piper  v.  Chip- 
])ewa  Iron  Co.,  51  Minn.  495.  See,  as  to  an  acknowledgment  before  a 
deputy  de  facto,  Thompson  v.  Johnson,  84  Tex.  518.  In  support  of  an 
acknowledgment  in  anuther  Stale  before  a  deputy  clerk  of  a  court,  sign- 
ing himself  as  surh,  and  affixing  tlie  seal  of  office,  it  will  be  presumed 
that  the  clerk  had  authority  to  appoint  a  deputy:  Summer  v.  Mitchell, 
29  Fla.  179;  30  Am.  St.  Rep.  106. 
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law  to  appoint  a  deputy,  but  nothing  was  said  about  the 
lalter's  duties,  except  in  a  section  which  provided  that  "in 
case  of  a  vacancy  in  the  office  of  recorder,  or  his  absence 
or  inability  to  perform  the  duties  of  his  office,  tlie  deputy 
shall  perform  the  duties  of  recorder  during  the  continu- 
ance of  such  vacancy,  absence,  or  inability."  It  was 
claimed  that  the  deputy  had  no  power  other  than  that 
conferred  by  tliis  section,  and  that  a  vacancy  in  the 
office,  or  the  absence  or  inability  of  the  recorder,  was 
a  condition  precedent  to  the  exercise  of  any  power  on 
the  part  of  the  deputy.  But  the  court  said:  "We  do  not 
so  read  the  statute.  In  our  judgment  the  legislature  do 
not  intend  to  deiine  what  shall  be  the  duties  of  the  deputy, 
except  in  the  contingencies  named  in  the  ninth  section, 
leaving  the  measure  of  his  power  under  other  circum- 
sta.nces  to  the  common  law.  The  ninth  section  should  be 
read  as  an  enlargement  of  his  powers,  and  not  as  a  re- 
st:^iction  upon  them.  To  guard  against  the  inconvenience 
which  might  result  to  the  public  in  case  of  a  vacancy  in 
tllie  office  of  recorder,  or  his  absence  or  inability,  was  the 
d(esign  of  the  ninth  section,  and  to  that  end  it  makes  the 
<Heputy,  in  the  contingencies  named,  recorder  de  facto. 
(TJnder  the  construction  contended  for,  the  recorder  would 
be  unable  to  avail  himself  of  the  services  of  a  deputy, 
'except  as  i)rovided  in  tiie  ninth  section,  which  might  not 
unfrequently  result  in  great  detriment  to  the  interests  of 
the  public,  from  mere  inability  on  his  part  to  perform  the 
amount  of  labor  necessitated  by  the  business  of  the  office. 
If  a  vacancy  in  the  office,  or  the  absence  or  inability  of 
the  recorder,  are  conditions  precedent  to  the  exercise  of 
power  by  the  deputy,  such  conditions  would  have  to  be 
recited  in  every  official  act  of  the  deputy  in  order  to  im- 
part to  it  any  validity.  In  the  absence  of  language  to 
that  effect,  so  clear  and  explicit  as  not  to  admit  of  doubt, 
we  cannot  intend  that  the  legislature  designed  conse- 
quences so  unusual  and  absurd.  The  power  to  appoint  a 
deputy  is  expressly  conferred  U{)on  the  recorder,  and  the 
duties  of  the  deputy  not  being   prescribed,  as  we   hold, 
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except  in  tlie  contingencies  named  in  the  ninth  section,  it 
follows  that  his  official  power  is  to  be  ascertained  by  a 
resort  to  the  common  law.  At  common  law,  there  can  bo 
no  question  but  that  the  deputy,  where  tlie  power  to  ap- 
point one  exists,  has  full  power  to  do  any  and  all  acts 
which  his  principal  may  perform  by  virtue  of  his  office."^ 
In  Iowa,  on  the  ground  that  a  clerk  is  a  ministerial  officer, 
it  is  .held  that  an  acknowledgment  may  be  taken  by  his 
deputy.  "  Where  tiie  duties  of  a  public  officer  are  of  a 
ministerial  character,  they  may  be  discharged  by  deputy. 
Duties  of  a  judicial  character  cannot  be  so  discharged. 
The  clerk  is  a  ministerial  officer.  When  the  law  gives  him 
power  to  appoint  a  deputy,  such  deputy,  when  created, 
may  do  any  act  that  the  principal  miglit  do.  He  cannot 
have  less  power  than  his  principal.  He  has  the  right  to 
subscribe  the  name  of  his  principal;  and  the  act  of  ilhe 
deputy,  in  the  name  of  the  principal,  within  the  scope  of 
his   authority,   is    the   act  of  his  principal."'^     Where   a 

1  Mnller  v.  Boggs,  25  Cal.  175,  185.     See,  also,  Touchard  v.  Crow,  '^0 
Cal.  150;  81  Am.  Dec.  108;  Emmal  v.  Webb,  36  Cal.  203. 

*  Abrams  v.  Ervin,  9  Iowa,  87,  90,  per  Stockton,  J.  In  Texas,  in  tbie 
case  of  Miller  v.  Thatcher,  9  Tex.  482,  60  Am.  Dec.  172,  ndictum  is  found 
that  a  deputy  has  no  power  to  take  an  acknowledgment.  But  this  is  corV 
rected  in  the  later  cases  of  Rose  v.  Newmann,  26  Tex.  131,  80  Am.  Dec.^ 
646,  and  Cook  v.  Knott,  28  Tex,  85,  in  the  latter  of  which  it  is  said :  "The  j 
appellant's  counsel  states  that  it  was  contended  below  that  the  deed  was! 
not  duly  registered,  from  the  fact  that  it  had  been  authenticated  for  rec-  \ 
ord,  and  recorded  by  the  deputy  clerk  of  the  county  court.  In  the  case  ; 
of  Miller  v.  Thatcher,  9  Tex,  482;  60  Am.  Dec.  172,  this  language  is 
used :  '  The  deed  does  not  appear  to  have  been  authenticated  by  any  per- 
son known  to  the  law,  authorize!  to  make  such  authentication.  It  was 
made  by  the  deputy  clerk  of  the  probate  court.'  .Nothing  in  that  cause  de- 
manded the  decision  of  the  question  as  stated  in  the  opinion.  In  the 
case  of  Rose  i'.  Newmann,  at  Austin,  1862,  26  Tex,  131,  80  Am.  Dec.  646, 
the  contrary  doctrine  has  been  announced,  and  it  was,  that  the  deputy 
clerk  of  the  county  court  did  have  all  the  power  and  authority  of  the 
clerk  himself  to  take  proof  of  the  execution  of  instruments,  authenticate 
and  record  them.  We  find  the  following  in  the  opinion  delivered  in  the 
case  of  r.ose  v.  Newmann  :  '  Tiie  business  of  a  deputy  is  to  perform  the 
duties  of  his  principal;  taking  proof  of  instruments  for  record  in  his 
county  being  one  of  the  duties  of  the  clerk  of  the  county  court,  his 
deputy  had  authority  to  perform  it.'  In  this  opinion  we  fully  concur." 
See  Mcllaveni).  McGuire,  9  Smedes  &  M.  (17  Miss.)  34,  where  this  same 


§   474  ACKNOWLEDGMENT    OF    DEEDS.  622 

probate  judge  is  compelled  by  law  to  act  as  his  own  clerk, 
but  is  authorized  by  an  entry  of  record,  to  appoint  a 
separate  clerk,  who  shall  be  paid  by  the  judge,  and  shall 
liold  his  office  at  the  latter's  pleasure,  and  who  is  required 
to  give  bonds  to  discharge  the  duties  of  his  office,  and  is 
empowered  to  discharge  all  the  duties  of  clerk,  and  per- 
form all  acts  in  vacation  which  the  judge  may  be  author- 
ized to  perform  in  vacation,  tlie  clerk  is  an  officer  of 
the  .court  and   has   authority  to  take  acknowledgments.' 

§  474.  Deputy  takinj?  acknowlertjjinent  iu  lis  own 
name. — Some  contrariety  of  opinion  exists  as  to  the 
proper  manner  in  which  the  deputy  should  certify  the 
acknowledgment.  In  Kentucky,  the  proper  practice  is  to 
ha\/e  the  certificate  in  the  usual  form,  reading  precisely 
as  if  the  clerk  in  proper  person  had  taken  and  certified 
th<e  acknowledgment.'"^  On  the  other  hand,  it  is  stated 
th|at  the  certificate  should  be  made  by  the  de[>uty  in  his 
o'-vn  name,  without  naming  the  principal.^     A  certificate 

v:iew  is  held,  but  whfre  Chief  Justice  Sharkey  files  a  dissenting  opinion. 

Stee,  also,  Abrams  v.  Ervin,  9  Iowa,  87;  Lynch  v.   Livin.u'ston,  6  N.  Y. 

422;  Hope  v.  Sawyer,  14  IU.  254;  Gibbons  v.  Gentry,  20  Mo.  468;  Mc- 

fpraven  v.  Doe,  23  Miss.  100. 

I       1  Youn<.'  V.  Boardman,  97  Mo.  181. 

^  Talbott's  Devisees  v.  Hooser,  12  Bush,  408.  Judge  Coffer,  delivering 
the  opinion  of  the  court,  said :  "  Whatever  official  act  is  done  by  a  deputy 
should  be  done  in  the  name  of  the  principal,  and  not  in  the  name  of  the 
deputy.  Tl)e  authority  given  by  law  to  a  ministerial  officer  is  given  to 
the  incumSent  of  the  office.  Authority  is  not  given  to  the  de  aity,  but 
to  the  principal,  and  is  exercised  by  the  principal,  either  by  iiimself  or 
his  deputy,  so  that  whether  the  deed  was  acknowledged  before  B.  M. 
Harrison  in  proper  person,  or  before  R.  E.  Harrison,  it  was,  in  con- 
templation of  law,  acknowledged  before  the  former  in  his  official  ca- 
pacity;  and  it  was  not  only  lawful,  but  entirely  proper  that,  the  body  of 
the  certificate  should  read  precisely  as  if  the  clerk  in  proper  person  had 
taken  and  certified  the  acknowledgment,  the  only  irregularity  being  that 
the  deputy  omitted,  after  signing  his  principal's  name,  to  add  'by 
R.  E.  Harrison,  D,  C  "  Section  474,  as  above,  is  cited  as  authority  in 
Summer  v.  Mitchell,  29  Fla.  179;  30  Am.  St.  Rep.  106. 

^  Beaumont  v.  Yeatman,  8  Humph.  542.  Turley,  J.,  delivering  the 
opinion  of  the  court,  said  :  "Now,  how  this  acknowledgment  of  the  exe- 
cution of  the  mortgage,  made  before  the  deputy  clerk,  could  have  been 
taken  in  the  name  of  the  principal  clerk,  it  seems  very  difficult  to  con- 
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which  stilted  that  "  before  me,  the  undersigned,  county 
clerk  of  Sonoma  county,  personally  appe  .red,"  etc.,  and 
was  signed  "John  A.  Brewster,  Deputy  County  Clerk  of 
Sonoma  county,"  the  principal's  name  not  a[)i)earing, 
was  held  valid. ^  While  the  signature  by  the  deputy  alone 
does  not  affect  or  invalidate  the  acknowledgment,  yet  as 
was  said  in  a  case  where  a  deputy  was  held  authorized  to 
take  the  acknowledgment  in  his  own  name,  "  it  is  cer- 
tainly more  regular  in  point  of  form,  that  the  deputy 
should  perform  all  official  acts  in  the  name  of  his  prin- 
cipal." ^  The  better  practice,  undoubtedly,  in  our  opin- 
ion, is  for  the  deputy  to  sign  the  name  of  the  principal, 
by  himself  as  deputy. 

ceive.  How  would  the  entry  of  the  acknowledgment  be  indorsed?  '  This 
day  personally  appeared  before  A  B,  the  principal  clerk  of  the  County 
Court  of  Montgomery,  by  his  deputy,  C.  D.'  This  is  not  so,  for  an  ap- 
pearance before  the  deputy  is  not  an  appearance  before  the  principal, 
and  cannot  possibly  be.  Well,  let  us  see  again.  'This  day  personally 
appeared  before  A  B,  the  deputy,  and  acknowledsed  to  C  D,  the  princi- 
Dal.'  This  will  not  do,  for  an  acknowledgment  to  A  B  is  not,  and  can  not 
be,  an  acknowledgment  to  C  D;  it  not  being  a  case  where  the  acknowl- 
edgment inures  upon  the  relation  of  principal  and  agent,  there  be.ing 
nothing  acknowledged  for  the  benefit  of  the  principal.  Well,  again: 
'This  day  personally  appeared  before  A  B,  the  principal  clerk,  C  D,  aWl 
acknowledged.  Test,  E  F,  dejmty.'  This  is  not  true ;  the  acpearanlpe 
was  not  for  A  B,  the  principal,  but  E  F,  deputy ;  and  .f  it  had  been  befoipe 
the  principal,  the  principal  must  have  certitied.  Then  it  seems  to  i:^s 
that  an  acknowledgment  of  a  deed  can  onlv  be  taken  in  the  name  of  tiie 
person  before  whom  the  acknowledgment  is  made,  and  that  tiiere  is  no 
sense  in  talking  about  tak.ng  it  in  the  name  of  a  person  before  whom  i,t 
is  not  made.  It  is  true  the  signature  to  the  certificate  miiiht  be  A  B, 
principal  clerk,  by  his  deputy  C  D;  but  cui  bonof  The  signature  by  the. 
y>rin3ipal  binds  the  principal  to  nothing;  it  is  not  like  a  contrict  where, 
the  agent  must  bind  the  principal  by  his  signature,  or  there  is  no  obli- ' 
gation  on  his  part;  the  act  is  merely  ministerial  on  the  part  uf  the 
deputy,  and  is  good  by  law,  independent  of  the  statute,  which  riakrs  no 
U'.'W  rule  except  it  be  (as  is  contended)  by  implication."  And  see  Mc- 
Kenzie  v.  Jackson,  82  Ga.  80 ;  Cook  v.  Knott,  28  Tex.  85;  Woods  v.  James, 
87  Ky.  511;  Gordon  v.  Leech,  81  Ky.  229. 

1  Touchard  v.  Crow,  20  Cal.  150;  81  Am.  Dec.  108.  See  Hern  Ion  v. 
Reed,  82  Tex.  647;  Summer  i-.  Mitchell,  29  Fla.  179;  30  Am.  St.  Kep.  10>>. 

^  McCraven  i;.  McGuire,  23  Miss.  100.  See,  also,  Cook  v.  K-iott.  28  Tex. 
85.  If  a  statute  validates  probates  oi  deeds  and  privy  examinations  taken 
before  a  deputy  clerk  prior  to  a  certain  time,  the  questicm  is  immaterial 
whether  the  deputy  clerk  in  making  the  probate  signed  as  dei)uty  clurk, 
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§  475.      Presumption    as    to    appointment   of  deputy. 

In  Illinois,  an  acknoAA'ledgment  made  out  of  the  State 
which  was  signed  "Archibald  Gamble,  Clerk,  by  E.  Baker, 
Deputy  Clerk,"  and  authenticated  by  the  seal  of  a  court  of 
record,  was  held  to  he  prima  facie  sufficient.^  The  presump- 
tion in  such  a  case  is  that  by  the  laws  of  the  State  in  which 
the  acknowledgment  is  taken,  the  appointment  of  a  deputy 
clerk  is  permitted,  and  that  the  seal  was  affixed  by  the 
proper  officer.  And  it  would  be  further  presumed  that 
the  person  who  signed  the  certificate  in  the  relation  of  a 
deputy  was  regularly  appointed  as  such.^ 

§  470.  Officer  cannot  take  acknowledg-ment  of  deed 
in  which  he  is  interested. — Aside  from  the  question  as  to 
whether  an  officer  in  taking  an  acknowledgment  acts  in 
a  judicial  or  in  a'  ministerial  capacity,  it  is  settled  that 
he  cannot  take  the  acknowledgment  of  a  deed  to  which 
he  is  a  party  or  in  which  he  is  directly  interested.^     "We 

or  merely  signed  the  name  of  the  clerk  thereto:  Gordon  v.  CoUett,  107 
N.  C.  362. 

'  Hope  V.  Sawyer,  14  111.  254. 

.*  Hope  V.  Sawyer,  14  111.  254.  Says  Treat,  C.  J  :  "The  acknowledg- 
ment purports  to  have  been  taken  by  the  clerk;  and  it  is  certified  in  his 
n^ime,  and  under  the  seal  of  the  court.  Prima  facie,  this  is  sufficient. 
The  seal  of  the  court  proves  itself,  and  we  must  presume  that  it  waa 
affixed  by  the  proper  officer.  The  presumption  is  that  the  clerk  was 
aiuthorized  by  the  laws  of  Missouri  to  act  through  a  deputy,  and  that 
Baker  was  regularly  appointed  as  such.  The  deputy  had  the  power  to 
Tjise  the  name  of  the  clerk,  and  attach  the  seal  of  the  court.  The  act  of 
Jin  agent  within  the  sco{)e  of  his  authority,  and  in  the  name  of  his  prin- 
/fcipal,  is  as  binding  on  tlie  principal  and  tliird  persons,  as  if  performed 
'by  the  principal  personally.  It  is  the  act  of  the  principal,  and  not  of 
the  agent.  The  certificate  in  question  was  none  the  less  the  act  of  the 
clerk,  because  made  by  his  autliorized  deputy."  This  section  was  cited 
as  authority  in  Summer  v.  Mitchell,  29  Fla.  179,  30  Am.  St.  Kep.  106, 
where  the  authorities  are  collected. 

»  Hogans  v.  Carruth,  18  Fla.  587 ;  Wilson  v.  Traer,  20  Iowa,  231 ;  Bea- 
man  v.  Whitney,  20  Me.  420;  Groesbeck  v.  Seeley,  13  Mich.  329;  Taveri- 
ner  v.  Barrett,  21  W.  Va.  656;  Brown  v.  Moore.  38  Tex.  615;  Wasson  v. 
Conner,  54  Miss.  352;  Withers  v.  Baird,  7  Watts,  227;  ?,2  Am.  Dec.  754; 
Stevens  v.  Hampton,  46  Mo.  404;  Green  v.  Abraham,  43  Ark.  420;  West 
V.  Krebaum,  88  111.  263 ;  Hammer  t;.  Dole,  61  111.  307 ;  Bowden  v.  Parrish, 
86  Va.  67;  19  Am.  St.  Rep.  873;  Davis  v.  Beazley,  75  Va.  491 ;  Corey  v. 
Moore,  86  Va.  721;  Brereton  v.  Bennett,  15  Col.  254;  Sample  v.  Irwin, 
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should  have  no  hesiluti(;ii  in  hohling  that  a  person  could 
not  take  the  acknowledgment  of  a  deed  made  to  himself. 
Such  a  point  is  too  plain  for  doubt." ^  A  person  is  not, 
because  he  owns  an  interest  in  a  parcel  of  land,  so  far 
interested  in  the  whole  tract  as  to  [)reclude  iiim  from 
taking,  in. his  official  character,  the  acknowledgment  of  a 
deed,  by  which  another  and  distinct  interest  in  the  same 
land  is  convoyed  to  a  third  party.  Nor  would  the  fact 
that  there  was  an  agreement  or  understanding  between 
the  grantee  in  the  deed  and  the  person  who  took  the 
acknowledgment  be  of  itself  sufficient  to  invalidate  the 
deed.  It  might  possibly  be  a  circumstance  tending  to 
show  fraud  or  a  predetermined  combination  to  impose 
upon  the  grantors.^  It  is  no  objection  to  a  sherifPs  deed 
that  it  was  acknowledged  in  a  court  over  which  one  of  the 
grantees  presided  as  judge.^  But  a  clerk  of  a  court  can- 
not take  his  own  acknowledgment  of  a  deed  executed  by 
him  so  as  to  make  it  operative  as  a  deed  admitted  to  rec- 
ord, against  a  subsequent  purchaser  for  value  from  him.^ 

45  Tex.  567;  Rothschild  v.  Daugher,  85  Tex.  332;  34  Am.  St.  Rep.  811; 
Dar.st  V.  Gale,  83  III.  136;  Jones  v.  Porter,  69  Miss.  628;  Black  v.  Gregg, 
58  Mo.  565;  Bennett  v.  Shipley,  82  Mo.  488;  Hainey  v.  Alberry,  73  Mo. 
427;  Dail  v.  Moore,  51  Mo.  589;  Freeman  v.  Person,  106  N.  C.  251. 

^  Campbell,  J.,  in  delivering;  the  opinion  of  the  court,  in  Groesbeck 
V.  Seeley,  13  Mich.  329,  345.  The  learned  editor  of  the  American  Deci- 
sions says,  in  a  mite  to  Withers  v.  Baird,  32  Am.  Dec.  757:  "An  acknowl- 
edgment is  an  authentication  of  an  instrument  that  enables  it  to  be  used 
for  purposes  of  evidence  in  a  manner  different  from  what  it  could  have 
been  previously.  The  duties  of  an  officer  taking  an  acknowledgment 
seem  to  be  at  the  same  time  judicial  and  ministerial.  Judicial  in  that 
the  officer  has  to  determine  upon  tlie  identity  of  parties,  etc.,  and  min- 
isterial in  that  he  has  to  give  a  certificate  of  the  facts  found.  Regarding 
his  duties  as  judicial,  no  olficer  may  take  an  acknowledgment  of  a  deed 
in  which  he  is  interested,  for  no  one  may  be  a  judge  in  his  own  case; 
besides,  it  would  be  an  attempt  to  create  evidence  in  one's  own  favor; 
an  attempt,  too,  which  must,  in  the  majority  of  cases,  be  altogether 
irresponsible." 

*  Dussaume  v.  Burnett,  5  Iowa,  95. 

*  Lewis  V.  Curry,  74  Mo.  49. 

*  Davis  V.  Beazley,  75  Va.  491.  But  in  Kentucky,  where  only  the 
county  clerk  and  his  deputies  are  authorized  to  take  acknowledgments 
of  deeds,  it  is  held  that  the  clerk  may  take  the  acknowledgment  of  a 
deed  in  wliich  he  is  the  grantee:  Stevenson  v.  Brasher,  90  Xy.  23;  13 
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§  477.  Whore  the  officer  taking-  the  acknowleclgrnent 
is  a  trustee. — It  is  held  that  the  interest  a  trustee  has  iii 
the  coiiiiuissiou  for  his  services  is  sufficient  to  disqualify 
hini  from  taking  the  acknowledgment  of  a  deed  of  trust. ^ 
In  a  case  in  Missouri,  Judge  Bliss  refers  to  the  authorities 
in  which  acknowledgments  have  been  held  invalid  because 
taken  by  parties  in  interest,  and  says:  "I  have  found  no 
case  where  it  was  taken  by  a  trustee;  and  perhaps  there 
might  be  ground  for  holding  that  where  the  grantee  was 
a  mere  naked  trustee,  the  title,  by  the  statute  of  uses, 
vesting  at  once  in  the  beneficiary,  the  acknowledgment 
should  be  held  to  be  valid.  But  trustees  to  hold  in  pledge, 
with  power  of  sale,  stand  in  a  very  different  relation. 
The  objection  to  the  party  in  interest  is  analogous  to  the 
one  forbidding  a  judge  to  pass  upon  his  own  case.  Though 
the  act  may  not  be  strictly  judicial,  it  is  of  a  judicial  na- 
ture, and  requires  disinterested  fidelity.  We  know  that 
in  practice  this  kind  of  trustee  is  always  selected  by  the 
beneficiary;  he  is  controlled  by  the  beneficiary  in  fixing 
the  time  of  the  sale,  and  its  proceeds  come  into  his  hands. 
There  is  such  an  interest  that,  as  to  the  requisites  of  the 
deed  itself,  he  should  be  placed  upon  a  level  with  the 
other  parties,  and  be  incapacitated  from  holding  any  offi- 
cial relation  to  its  execution."^     The  acknowledgment  of 

S.  W.  Rep.  212.  A  statute  providing  that  in  cases  where  the  judge  or 
clerk  of  the  superior  court,  mistaking  their  power,  have  prohated  deeds 
and  liave  ordered  them  registered,  such  proljates  shall  be  as  valid  as  if 
taken  before  a  proper  officer  having  jurisdiction,  does  not  cure  the  pro- 
bate of  a  deed  taken  before  a  clerk,  the  grantee,  who  had  jutisdiction  of 
the  suVjject  matter,  in  violation  of  a  statute  declaring  that  no  clerk  can 
act  as  such  in  reference  to  any  estate  or  proceeding,  if  he  or  his  wife  is 
a  party  to  any  deed:  Freeman  v.  Person,  106  N.  0.  251.  It  has  been 
held  that  a  clerk  who  is  a  subscribing  witness  to  a  deed  is  qualified  to 
take  the  acknowledgment  of  the  grantor:  Trenwith  v.  Smallwood,  111 
N.  0.  132.  It  has  also  been  held  that  a  notary  who  acts  as  the  agent 
for  both  parties  may  attest  the  deed :  Wardlaw  v.  Mayer,  77  Ga.  620. 

1  Brown  v.  Moore,  38  Tex.  645;  Dail  v.  Moore,  51  Mo.  589;  Black  v. 
Gregg,  58  Mo.  565;  Rothschild  v.  Daugher,  85  Tex.  332;  34  Am.  St.  Rep. 
811;  Bowden  v.  Parrish,  86  Va.  67;  19  Am.  St.  Rep.  873;  Withers  v. 
Baird,  7  Watts,  227;  32  Am.  Dec.  754.  An  agent  of  the  beneficiaries  is 
likewise  disqualified:  Sample  v.  Irwin,  45  Tex.  467. 

«  See  Stevens  v.  Hampton,  46  Mo.  404,  407. 
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a  deed  by  one  of  a  number  of  trustees  empowered  to  act 
separately  and  in  the  aUuruative — tliat  is,  if  one  was  unalde 
to  act,  anotlier  might  act  in  his  place — is  void  as  to  the 
trustee  taking  the  acknowledgment.  But  the  execution 
of  the  deed  may  be  proven  aliunde.^  And  if  a  married 
woman  acknowledges  before  a  person  who  holds  a  deed  of 
trust  from  her  a  deed  to  his  wife  in  satisfaction  of  the 
trust  deed,  it  is  void."  If  the  execution  of  a  trust  deed  is 
otherwise  dul}-^  proved,  it  is  good  between  the  parties  and 
those  claiming  under  them,  notwithstanding  that  it  was 
acknowledged  before  the  trustee.^ 

§  477  a.  Dejjroe  of  interest. — While  the  rule  is  clear 
that  a  person  who  is  directly  interested  in  a  deed  can- 

^  Darst  V.  Gale,  83  111.  136.  In  Gibson  v.  Norway  Savings  Bank,  69 
Me.  579,  tlie  question  was  raised  that  the  treasurer  of  a  savings  bank 
could  not  take  the  acknowledgment  of  a  grantor's  deed  to  the  bank. 
But  the  court  did  not  decide  the  question,  holding  that  there  was  no 
evidence  that  the  otiicer  was  treasurer  at  the  time  the  acknowledgment 
was  taken.  Says  Virgin,  J :  "It  is  urged  that  the  plaintiff  is  not  charge- 
able with  the  constructive  notice  derivable  from  a  legady  registered 
mortgage,  for  the  alleged  reason  that  the  certifying  justice  at  the  date  of 
the  acknowledgment  was  treasurer  of  the  bank.  To  be  sure,  a  grantee 
cannot  lawfully  take  the  acknowledgment  of  his  grantor:  Beaman  v. 
^\  hitney,  20  Me.  413.  But  the  statute  does  not  in  terms  require  an 
acknowledgment  to  be  made  before  a  disinterested  justice  of  the  peace. 
And  the  authorities  concur  in  declaring  the  net  purely  ministerial,  and 
in  no  wise  judicial :  Lynch  v.  Livingston,  6  N.  Y.  422.  But  without 
passing  upon  the  question  whether  an  officer  of  a  corporation  may  take 
the  acknowledgment  of  its  grantor,  but  assuming  that  the  legal  conclu- 
sion contended  for  will  follow,  the  objection  cannot  avail  the  plaintiff, 
for  the  reason  that  there  is  no  evidence  that  the  justice  was  treasurer  at 
the  date  of  his  certificate.  We  therefore  perceived  no  legal  objection  to 
the  mortgage  or  its  registration."  An  acknowledgment  may  be  taken 
by  an  officer  of  a  corporation  whose  duty  is  to  countersign  and  register 
its'deeds:  Sawyer  w.  Cox,  63  111.  130. 

*  Jones  V.  Porter,  59  Miss.  628.  And  see  Tavenner  v.  Barrett,  21  W.  Va. 
656. 

*  Bennett  v.  Shipley,  82  Mo.  448.  See,  also.  Black  v.  Gregg,  58  Mo. 
565;  Siemers  r.  Kleeburg,  56  Mo.  196;  Darst  v.  Gale,  83  111.  136.  A 
deed  was  made  to  "  L.  Triplett,  Jr."  as  trustee,  and  in  the  certificate  of 
the  notary  taking  the  acknowledgment  was  described  as  "L.  Triplett, 
Jr.",  but  the  certificate  was  signed  simply  "L.  Triplett,  N.  P."  It  was 
decided  it  did  not  appear  that  the  notary  was  the  same  person  as  the 
trustee:  Corey  v.  Moore,  86  Va.  721 ;  11  S.  E.  Rep.  114. 
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not  take  the  acknowledgment  of  it,  it  is  difficult  to 
say  how  far  he  may  be  remotely  and  indirectly  inter- 
ested and  still  not  be  disqualified.  The  fact  that  the 
officer  is  so  related  to  the  parties  as  to  disqualify  him 
from  acting  as  a  judge  or  juror  in  a  case  upon  trial 
where  they  should'  be  parties  will  not  disqualify  liim 
from  taking  an  acknowledgment  of  a  deed.^  Nor  is  an 
officer  disqualified,  by  reason  of  his  relationship  to  the 
parties,  from  taking  the  acknowledgment  of  a  deed  from 
his  father  to  his  wife,^  Where  a  mortgage  is  made  to  a 
married  woman,  the  acknowledgment  is  not  invalid  be- 
cause it  is  taken  before  her  husband.^  An  acknowledg- 
ment may  be  taken  by  an  officer  who  is  a  nephew  and 
attorney  of  a  person  interested  in  procuring  the  deed, 
where  such  interest  consists  merely  in  the  presidency  of 
a  bank,  which  is  the  real  party  in  interest,  and  in  being 
a  surety  on  an  official  bond  of  the  grantor,  against  loss  on 
which  the  bank  has  agreed  to  indemnify  him,  although 
such  relationship  would  disqualify  the  officer  under  a 
statute  from  acting  as  judge.*  The  fact  that  the  officer  is 
a  partner  does  not  disqualify  him.^  If  the  signature  of 
an  officer  of  a  corporation  is  not  necessary  to  the  validity 
of  a  deed,  it  is  said  he  may  take  the  acknowledgment.* 

1  Lynch  v.  Livingston,  6  N.  Y.  422;  8  Barb.  463. 

2  Eemington  Paper  Co.  v.  O'Dougherty,  81  N.  Y.  474. 

*  Kimball  v.  Johnson,  14  Wis.  674.  But  see,  contra,  Jones  v.  Porter, 
59  Miss.  628. 

*  First  National  Bank  of  Helena  v.  Eoberts,  9  Mont.  323 ;  23  Pac.  Rep. 
718. 

*  Brereton  v.  Bennett,  15  Col.  254 ;  25  Pac.  Rep.  310. 

«  Sawyer  v.  Cox,  63  111.  130, 135.  The  court  said :  "It  is  objected  that 
the  deed  from  the  railroad  company  to  appellee  was  not  properly  ac- 
knowledged. Appellant's  counsel  has  not  suggested,  nor  can  we  per- 
ceive how  the  company  could  have  otherwise  acknowledged  the  deed ; 
nor  do  we  see  any  force  in  the  objection  that  Daggy  took  the  acknowl- 
edgment and  made  the  certificate.  He  at  most  but  attested  the  execution 
of  the  deed,  and,  like  any  other  witness,  could  take  the  acknowledgment, 
if  an  oflBcer  authorized  by  law.  We  have  no  evidence  that  the  by-laws 
of  the  company  require  it  to  be  attested  by  him  as  one  of  the  steps  nec- 
essary to  the  validity  of  the  deed."  In  Wardlaw  v.  Mayer,  77  Ga.  620,  624, 
it  is  said:  "Although  Mr,  Myerhardt  was  the  attorney  at  law  of  Mayer, 
Son  &  Co.  (the  mortgagees),  both  before  and  after  the  execution  of  the 
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An  attorney  may  take  an  affidavit  to  be  used  in  the  action 
in  which  he  is  attorney.'  In  most  of  the  cases  wheru 
tliis  point  has  arisen,  the  question  has  been  as  to  the 
eHect  to  be  given  to  the  acknowledgment  to  enable  the 
registration  of  the  deed  to  impart  notice,  but  it  would 
seem  tliat  where  the  acknowledgment  was  an  essential 
part  of  the  deed,  as  in  cases  of  conveyances  executed  by 
a  married  woman,  an  acknowledgment  taken  by  an  agent 
or  ollicer  of  the  grantee  would  be  as  fatally  defective  as 
if  taken  by  the  grantee  himself."  It  is  said  that  where 
the  officer  taking  the  acknowledgment  is  related  to  the 
grantor,  or  is  interested  in  the  deed,  the  acknowledgment 
is  not  void,  but  voidable  merely,  and  that,  when  attacked, 
the  court  will  readily  hear  any  evidence  supporting  the 
claim  of  undue  advantage,  fraud,  or  oppression  arising 
from  the  fact  of  relationship  or  interest.* 

§  478.      Effect  of  taking- acknowledgment  by  party. — 

The  fact  that  an  acknowledgment  is  taken  by  a  party 
to  the  conveyance  does  not  invalidate  the  deed.  It  is 
good  between  the  parties,  and  those  who  have  actual  no- 
tice of  its  existence.*     But  such  a  deed  is  not    properly 

unrtirage,  yet  by  express  agreement  of  the  parties,  he  acted  as  the  attor- 
ney of  both  in  the  preparation  of  that  instrument,  and  his  action  in 
doing  so  was  rather  that  of  a  clerk  or  notary,  in  reducing  to  writing  the 
contract  agreed  upon  between  them,  than  of  a  lawyer  advising  the  char- 
acter and  form  of  the  security  given  for  the  debt  by  one  to  another;  they 
arran.;ed  this  for  themselves,  and  did  not  consult  him  or  follow  his 
advice  in  the  matter.  His  attestation  to  the  deed  as  a  notary  public 
was  ministerial,  and  not  judicial,  or  quns^i  judicial  in  its  character,  and 
was  a  -ood  and  valid  attestation,  entitling  the  paper  to  record  under  the 
law."  See,  also,  Bank  of  Benson  v.  Hove,  45  Minn.  40;  National  Bank 
of  Fredericksburg  v.  Conway,  1  Hughes,  73;  14  Nat.  Bank.  Reg.  513. 

^  Reavis  v.  Co  well,  56  Cal.  588. 

^  See  Merced  Bank  v.  Rosenthal,  99  Oal.  47,  where  this  is  intimated, 
but  not  decided. 

*  Cooper  V.  Hamilton  Perpetual  Building  and  Loan  Assn.,  37  S.  W. 
Rep.  12. 

*  Beaman  v.  "Whitney,  20  Me.  413;  Hogans  v.  Carruth,  18  Fla.  58  7; 
Dussaume  v.  Burnett,  5  Iowa,  103;  Stevens  v.  Hampton,  46  Mo.  404,  408; 
10  Am.  Law  Reg.  (N.  S.)  107;  Caldwell  y.  Head,  17  Mo.  olU;  Cooley  v. 
Rankin,  11  Mo.  647;  Hainey  v.  Alberry,  73  Mo.  427;  Black  v.  Gregg,  58 
Mo.  o<io. 
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acknowledged,  and  this  aftects  its  riglit  to  registration. 
A  deed  must  be  properly  acknowledged  before  it  is  en- 
titled to  be  recorded,  and  if  not  so  acknowledged  the  fact 
thtit  it  may  be  spread  upon  the  records,  is  not  sufficient 
to  charge  subsequent  purchasers  with  constructive  notice.' 
Upon  the  question  of  tlie  acknowledgment  as  affecting 
the  right  of  record,  and  the  extent  to  which  a  deed  ac- 
knowledged before  a  party  to  it  is,  when  recorded,  con- 
structive notice,  the  Supreme  Court  of  Missouri  lays 
down  the  following  as  a  reasonable  rule:  "When  the 
recorded  instrument  shows  upon  its  face  that  the  ac- 
knowledgment was  taken  by  a  party,  or  party  in  interest, 
it  is  improperly  recorded,  and  is  no  constructive  notice; 
but  when  it  is  fair  upon  its  face,  it  is  the  duty  of  the  reg- 
ister to  receive  and  record  it,  and  its  record  operates  as 
notice,  notwithstanding  there  may  be  some  hidden  de- 
fect." 2 

§  479.  Licngtli  of  acquaintance  with  person  making- 
acknowlcdg-ment. — The  otticer  taking  the  acknowledg- 
ment is  required  to  certify  that  the  person  executing  the 
instrument  is  known  to  him.  But  the  question  of  ac- 
quaintance is  one  to  be  determined  solely  by  the  officer's 
conscience.  If  the  party  who  makes  the  acknowledg- 
ment is  introduced  to  tlie  officer  by  a  mutual  acquaint- 
ance, the  introduction,  if  it  satisfies  the  conscience  of  the 
officer,  is  sufficient  to  authorize  him  to  take  and  certify 
the  acknowledgment.^     It  is  said  by  Cardozo,  J.:  "The 

^  Lessee  of  Schutz  v.  Moore,  1  McLean,  520;  Stevens  v.  Hampton,  46 
Mo.  404;  Hastings  v.  Vaughn,  5  Cal.  315;  Dussaume  v.  Burnett,  5  Iowa, 
95;  Barney  V.  Sutton,  2  Watts,  31 ;  Johns  v.  Scott,  5  Md.  81. 

^  Stevens  v.  Hampton,  46  Mo.  404,  408. 

»  Wood  V.  Bach,  54  Barb.  134;  Neppell  v.  Hammond,  4  Col.  211.  And 
see  Watson  v.  Campbell,  28  Barb.  422;  Jones  ij.  Bach,  48  Barb.  568.  In 
the  latter  case  it  was  held  that  a  mere  introduction  at  the  time  is  not 
sufficient  to  enable  an  officer  to  say  that  he  knows  the  person  who  makes 
the  acknowledgment;  and  that  where  the  officer  had  no  previous 
knowledge  of  the  party,  it  was  necessary  for  him  to  take  satisfactory  evi- 
dence under  the  solemnity  of  an  oath  of  the  identity  of  such  person. 
But  it  was  decided  hi   the  same  case  under  the  name  of  Wood  v.  Bach, 
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statute  requires  that  an  oflicer  taking  an  acknowledgment 
shall  know,  or  have  satisfactory  evidence  that  the  person 
making  such  acknowledgment  irf  the  individual  descrihed 
in    and    who  executed    the  conveyance;    but  it    nowhere 
prescril)cs   either  how  such    knowledge  shall  have    been 
acquired,  nor   that  it  must  have  existed   for  any    definite 
period  of  time.     That    being  so,   who  shall  lix  a    rule  by 
which  it  shall  be  determined  whether  the  commissioner 
was  justified  either  by  the  length  of  his  acquaintance,  or 
the  method  of  forming  it,  in  certifying  that  he   knew  the 
party?     Must    it  not    necessarily    be  a    question  for    the 
conscience  of  the  officer  taking  the  acknowledgment,  and  is 
not  that  just  where  the  statute  meant  to  leave  it,  if  there 
was  anything    at  all    upon  which  the  officer's   conscience 
could    be    called  upon    to    act  ?       As  no    specific    period 
of    prior  acciuaintance    is     fixed    by    the    statute,    who 
shall   say    that  one    month    would    not   be  sufficient,     if 
the    officer  taking  the    acknowledgment     so   regarded  it? 
And    if   one     month,   why    not    an     hour,    or    the    mo- 
ment at  which    the    acknowledgment    is  taken  ?      It  is 
clear    that    the  right   to  take  the    acknowledgment    does 
not  depend  upon  the  length  of  the  ofiicer's  acquaintance 
with  the  person.     Is  that  right  dependent  on  the  manner 
in  which  the  officer's  knowledge  is  acquired  ?  The  statute 
does  not  say  so.     The  means  through  which   the  officer 
obtains  knowledge  of  the    person's  identity  are  not  ma- 
terial.    One  officer  might  consider  a  person  known  to  him 
through  a    method    that   another  might    entirely    reject. 
But  in  this  case  the  usual  means  of  knowledge  were  acted 
on,  and  received  by  the  officer  as  sufficient.     Knowledge 
of  persons  and  their  identity  is  most  frequently  acquired 
by  introduction  through  mutual  friends,  and,  when  such 
introduction  has  taken  place,  the  parties  certainly  know- 
each  other.     Every  day,  men  in  social  life,  thus  become 
known  to  each  other,  and  I  never  heard  that  such  an  in- 
troduction was    not  sufiicient,  or  that  any  length  of  time 

54  Barb.  14*^,  that  a  mere  introduction  was  sufiicient,  and  the  decision 
inade  in  the  case  of  Jones  i:  Bach  was  uverruk'tl. 
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after  it  must  elapse  to  justify  a  statement  or  certificate 
that  they  were  acquainted.  When  an  introduction  does 
not.  proceed  from  such  a  source  as  satislies  the  officer's 
conscience,  undoubtedly  he  should  not  certify  that  he 
knows  the  party,  but  should  require  '  evidence,'  which  of 
course  must  be  on  oath;  but  where  the  character  of  the 
iniroducer — whom  the  officer  knows — conveys  knowledge 
to  the  officer's  conscience,  he  may  well  be  satisfied,  and 
may  properly  give  his  certificate."  ^ 

§  480.  Comments  on  this  rule. — We  have  given  the 
quotation  in  the  preceding  section  because,  in  our  opinion, 
it  is  a  concise  and  forcible  presentation  of  the  proper  rule 
The  means  that  the  officer  takes  to  ascertain  the  identity 
of  the  person  appearing  before  him  to  acknowledge  the 
execution  of  an  instrument  can  make  no  difference  to  any 
one,  unless  he  should  commit  an  error  as  to  identity. 
But  so  far  as  tlie  validity  of  the  acknowledgment  is  con- 
cerned, and  that  is  the  question  which  we  are  now  con- 
sidering, it  is  immaterial  how  he  acquires  his  knowledge 
of  the  person  making  the  acknowledgment.  Another 
and  different  question  ma}''  arise  as  to  the  extent  of  an 
officer's  liability,  who  had  certified  that  he  knew  a  person 
from  a  simple  introduction,  without  attempting  to  obtain 
further  assurance  by  declarations  made  under  the  sanc- 

^  Wood  V.  Bach,  54  Barb.  134.  To  the  objection  that  this  rule  might 
lead  to  fraud  and  imposition  upon  the  officer,  the  learned  justice  re- 
sponded: "I  do  not  think  the  suggestion  that  allowing  acknowledg- 
ments to  be  taken  under  such  circumstances  may  lead  to  frauds  and 
false  personations,  entitled  to  much  weight.  Certainly,  when  the  officer 
relies  upon  the  introduction  made  by  a  friend  whom  he  knows,  there  is 
not  more  danger  of  imposition  than  when  he  acts  upon  oath,  as  he  may 
do  of  an  entire  stranger.  If  parties  desire  to  personate  others,  there 
is  much  more  probability  of  it  being  done  through  the  medium  of  an 
oath  of  a  stranger,  experience  having  shown  that  persons  willing  to 
commit  perjury  for  such  purposes  are  not  difficult  to  be  found,  than  that 
it  will  be  accomplished  through  the  instrumentality  of  an  introduction 
by  a  respectable  friend  to  a  reputable  officer;  while,  again,  if  the  officer 
himself  be  corrupt,  requiring  that  he  shall  take  evidence  will  not  prove 
much  more  of  a  safeguard  than  if  he  certified  without  proof ."  See,  also, 
Rexford  v.  Eexford,  7  Lans.  6;  Nip  pel  v.  Hammond,  4  Col.  211. 
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tion  of  an  oath.  He  has  the  right  to  require  that  the 
identity  of  a  person  shall  be  estaMished  to  his  satisfac- 
tion by  the  oath  of  a  cre<lible  witness.  If  he  chooses  to  act 
upon  the  statement  of  an  acquaintance  witliDut  compelling 
him  to  testify,  and  thus  having  the  right  to  subject  him 
to  punishment  if  he  testifies  falsely,  it  might  be  well  said 
that  the  olficer  is  guilty  of  negligence,  and  should  be  lia- 
ble for  any  injury  which  might  result  in  case  lie  had  been 
imposed  upon.  But,  however  this  may  be,  it  is  certain 
that  if  he  is  satisfied  that  he  knows  a  person,  and  is  will- 
ing to  so  state  in  his  certificate,  it  is  immaterial  during 
what  length  of  time  the  acquaintance  existed.  Support- 
ing, also,  this  view,  is  a  case  where  the  husband  and 
notary  were  well  acquainted  with  each  other,  and  the 
wife  was  introduced  to  the  officer  by  the  husband  at  the 
latter's  house,  it  was  held  that  it  was  not  necessary  to 
prove  the  identity  of  the  wife  to  the  officer,  but  that,  if 
he  had  knowledge  from  a  source  that  satisfied  his  con- 
science, it  was  sufficient.^ 

§  481.  Oiiiission  of  date  does  not  invalidate  acknowl- 
edgment.— If  the  certificate  of  acknowledgment  is  suffi- 
cient in  other  respects,  the  want  of  a  date  will  not  vitiate 
it.^  Where  a  statute  prescribes  the  time  within  which  a 
deed  shall  be  recorded,  and  the  deed  is  recorded  within  the 
statutory  time,  but  the  year  in  which  the  deed  was  ac* 
knowledged  is  omitted  from  the  certificate,  the  legal  in- 
ference was  said  to  be  that  it  was  legally  acknowledged.' 
In  the  absence  of  all  proof  to  the  contrary,  it  will  be  pre- 
sumed that  a  deed  w\as  acknowledged  at  the  place  at  which 
it  purports  to  have  been  executed,  and  at  the  time  it  bears 

^  Nippel  V.  Hammond,  4  Col.  211. 

»  Irving  V.  Brownell,  11  111.  402;  Webb  v.  Huff,  61  Tex.  677;  Rack- 
leff  V.  Norton,  19  Me.  274;  Doe  ex  dem.  Trulock  v.  Peeples,  1  Ga.  3; 
Wi  kes  V.  Caulk,  5  Har.  &  J.  36 ;  Yorty  v.  Paine,  62  Wis,  154;  Caruthera 
V.  McLaran,  56  Miss.  371;  Sidwell  v.  Birney,  69  Mo.  146;  Horsley  v. 
Garth,  2  Gratt.  471;  44  Am.  Dec.  393.  See,  also,  Kelly  v.  Eosonstock, 
45  M(l.  389;  Piercer.  Brown,  24  Vt.  165;  Chase  v.  Whiting,  30  Wis.  544. 

»  Wickes  V.  Caulk,  5  Har.  &  J.  36. 
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date.^  In  Maryland,  the  code,  which  makes  an  acknowl- 
edgment essential  to  the  validity  of  a  mortgage,  dochues 
that  the  certificate  of  acknowledgment  sliall,  among  other 
things,  state  "the  time  when  it  was  taken."  In  a  late 
casein  that  State  it  was  held  that  when  attack  is  made 
upon  a  deed  for  want  of  definiteness  in  this  particular, 
reference  may  bo  had  not  only  to  the  certificate,  but  to 
the  entire  instrument,  or  to  any  part  of  it,  and  that  the 
certificate  of  the  clerk  and  the  indorsement  of  the  record- 
ing officer  are  to  be  regarded  as  parts  of  the  instrument 
to  which  the  court  may  refer.^     A  certificate  to  the  wife's 

'  Doe  ex  dem.  Trulock  v.  Peeples,  1  Ga.  3;  Rackleff  v.  Norton,  19  Me. 
274.  In  the  former  case,  Warner,  J.,  delivering  the  opinion  of  the  court, 
said:  "  Tliis  court  will  pi'esume  the  acknowledgment  was  made  in  the 
count}'  where  the  deed  x>urports  to  have  been  made,  and  at  the  time  it 
purports  to  bear  date,  in  the  absence  of  all  proof  to  the  contrary.  We 
shall  not  voluntarily  impute  malpractice  to  the  officer  before  wluan  tiie 
acknowledgment  was  made,  by  presuming  it  was  taken  at  a  time  and 
place  when  and  whiere  he  had  no  authority  to  take  it."  See  Hobson  v. 
Kissam,  8  Ala.  357. 

2  Kelly  V.  Rosenstock,  45  Md.  389.  The  court  said  :  *'  On  its  face  the 
mortgage  bears  date  the  6th  of  August,  1872,  professes  to  have  been 
executed  on  that  day,  is  duly  attested,  the  attesting  witness  being  the 
magistrate  before  whom  the  acknowledgment  was  taken,  and  it  refers 
to  the  lease  as  bearing  even  date  with  it.  The  acknowledgment  was 
before  a  magistrate  in  Baltimore  City,  who  therein  certifies  'that  on  this 

day  of  August,  A.  D.  1872,  before  me,  the  subscriber,  a  justice  of  the 

peace  of  the  State  of  Maryland,  in  and  for  the  city  of  Baltimore,  person- 
ally appeared  David  W.  Caskey,  and  acknowledged  the  foregoing  mort- 
gage to  be  his  act,'  and  that,  at  the  same  time,  also  personally  appeared 
before  him  the  mortgagees,  and  made  oath  that  the  consideration  of  the 
mcrtgage  '  is  true  and  bona  fide  as  therein  set  forth.'  Then  follows  a 
certificate  of  the  clerk  of  the  superior  court,  dated  the  6tli  of  August, 
1872,  that  the  party  'before  whom  the  annexed  acknowledgment  and  affi- 
davit were  made  was,  at  the  time  of  so  doing,'  a  duly  commissioned  and 
sworn  justice  of  the  peace  of  the  State,  in  and  for  the  city  of  Baltimore. 
The  instrument  also  bears  the  indorsement,  'recorded  August  6,  1872, 
and  examined,'  placed  thereon  by  the  clerk  of  the  Circuit  Court  for  Bal- 
timore County,  in  which  county  the  lots  were  situated.  From  these 
facts  appearing  on  the  face  of  the  instrument  itself,  it  is  clear  the  ac- 
knowledgment could  have  been  taken  on  no  other  day  than  the  6th  of 
August,  1872.  They  definitely  establish  the  fact,  that  it  could  not  have 
been  made  before  or  after  that  date.  By  the  code,  acknowledgment  is 
made  essential  to  the  validity  of  a  mortgage,  and  article  24,  section  8, 
declares  that  the  certificate  of  acknowledgment  'shall  contain,'  among 
other  things, '  the  time  when  it  was  taken.'     But  when  a  deed  is  attacked^ 
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acknowledgment  recitinjjj  that  the  wife  appeared  and  ac- 
knowledged the  deed  on  tlie  same  date  as  her  husband's 
acknowledgment,  and  then  afllrming  that  the  certificate 
was  made  on  a  previous  day,  shows  I  hat  tlu;  date  in  the 
bjdy  of  tiie  ccftiticato  is  tiio  true  one,  and  that  the  second 
date  is  clearly  a  mistake/ 

§  482.  Omission  to  state  the  place  of  taking:  tlie  ac- 
knowledg-inont.  —  It  is  not  absolutely  essential  that  the 
-  place  where  the  acknowledgment  is  taken  should  ap[)ear 
from  the  certificate  itself.  If  an  insi)ection  of  the  whole 
instrument  will  enable  this  fact  to  be  ascertained,  it  is 
suflicient."  A  certificate  of  acknowledgment,  for  instance, 
did  not  show  in  what  State  the  acknowledgment  was  taken, 
but  in  the  deed  the  grantor  was  described  as  a  "resident 
of  Suflield,  in  the  county  of  Hartford,  and  State  of  Connec- 
ticut." The  acknowledgment  which  was  made  two  days 
after  the  date  of  the  deed  simply  gave  the  name  of  the 
county,  omitting  that  of  the  State.     The  court  said:  "  It  is 

for  want  of  delinitoness  on  this  subject,  the  court  is  notconfineil  to  the 
certificate,  but  may  refer  to  the  entire  instrument,  or  to  any  part  of  it. 
This  princi))le  wasciearly  hiiil  down  by  tiie  supreme  court  in  Carpenter 
V.  Dexter,  8  Wall.  520,  'In  aid  of  the  certificate  (say  the  court  in  that 
case),  reference  may  be  had  to  the  instrument  itself,  or  to  any  part  of 
it.'  To  determine  whetlicr  it  conforms  to  the  law,  it  is  to  be 'read  in 
connection  with  the  deed  itself.'  The  certificate  of  the  clerk,  in  a  case 
like  this,  and  recording,  are  made  by  the  same  article  of  the  code  just 
as  essential  as  acknowledgment.  We,  therefore,  regard  the  certificate 
of  the  clerk,  and  the  indorsement  of  recording  as  forming  parts  of  the 
instrnmi'ut  to  which  reference  may  be  thus  made.  By  reading  the  ac- 
knowledgment in  tliis  connection,  the  day  of  taking  it  appears  as  cer- 
tainly as  if  it  were  written  out  in  the  certificate  itself;  and  this,  in  our 
opinion,  gratifies  the  requirements  of  the  law.  In  so  deciding,  we  in  no- 
wise disturb  any  previous  adjudications  in  this  State  upon  that  or  like 
questions.  Confining,  as  we  do,  our  decision  to  the  case  before  us,  we 
by  no  means  intimate  an  opinion  that  evidence,  extrinsic  to  the  deed, 
could  be  resorted  to  in  order  to  fix  the  date,  or  that  the  acknowledgment 
would  be  valid,  if,  from  the  face  of  the  instrument,  there  was  room  for 
any  uncertainty  as  to  the  day  on  which  it  was  taken."  See,  also,  Brad- 
ford r.  Dawson,  2  Ala.  203 ;  Dickerson's  Heirs  v.  Talbot,  14  Mun.  B.  60. 

^  Homer  v.  Schonfeld,  84  Ala.  313. 

»  Fuhrman  v.  Loudon,  13  Serg.  i<:  R.  386;  15  Am.  Dec.  60S;  Brooks  v. 
Chaplin,  3  Vt.  281 ;  23  Am.  Dec.  209;  Trulock  v.  Roe,  1  Ga.  3;  Rackleff 
V.  Norton,  19  Me.  274. 
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not  indispensable  that  the   place  of  taking  should   fully 
appear  from  the  acknowledgment  itself,  provided  it  can  be 
discovered  with  sufficient  certainty  by  inspection  of  the 
whole  instrument.     And  if  we  can  infer  beyond  reason- 
able doubt  tliat  the  acknowledgment   indorsed  upon   this 
deed   was  taken  in  the  county  of  Hartford,  and  State  of 
Connecticut,  it  is  to  be  regarded  as  a  legal  acknowledg- 
ment, it  being  in  proper  form,  and  taken  by  a  magistrate 
of  competent  authority   by  the  laws  of  that  State.     We 
deem  it  a  fair  presumption,  in  the  absence  of  all  evidence 
to  the  contrary,  that  tlie  deed  was  executed  at  the  time  it 
bears   date,  and   at  the  place  of  the  grantor's   residence. 
And  finding  the  acknowledgment  taken  so  soon  afterward 
in  the  county  of  Hartford,  we  can  intend  no  other  than 
the  same  county  of  Hartford,  in  which  the  deed  is  sup 
posed  to  have  been  executed.     Questions  of  this  sort  have 
frequently  arisen,  and  have  always  received  a  similar  de- 
termination, when  the  instrument  has    furnished   equal 
means   for  ascertaining  the   place  of  acknowledgment."^ 
Where  the  grantors  are  described  in  the  body  of  the  deed 
as  of  a  particular  county,  a  certificate  of  acknowledgment 
which  purports   to  be  made  by  a  justice  of  the  peace  of 
said  county,  but  without  mentioning  the  county  by  name, 
is  good.^     But  in  order  that  a  deed   may  be  read   in  evi- 

1  Per  Royce,  J.,  in  Brooks  v.  Chaplin,  3  Vt.  281;  23  Am.  Dec.  209. 
This  case  is  cited  with  approval  in  Carpenter  v.  Dexter,  8  Wall.  513,  529, 
and  Judge  Field,  in  delivering  the  opinion  of  the  court  in  the  latter 
cape,  says:  "  There  is  good  sense  in  this  decision." 

^  Fuhrman  v.  Loudon,  13  Serg.  &  R.  386;  15  Am.  Dec.  608.  The  opin- 
ion of  the  court  was  delivered  by  Tilghman,  C.  J.,  who  said:  "In  order 
to  show  that  no  right  of  dower  was  outstanding,  the  plaintiff  proJuced 
a  deed  from  Roop  and  wife,  acknowledged  before  John  Adams,  styling 
himself  a  justice  of  the  peace,  to  which  the  defendant's  counsel  objected, 
because  it  was  not  said  in  the  certificate  of  the  acknowledgment  of  what 
county  or  State  Adams  was  a  justice.  But  the  court  overruled  the  ob- 
jection and  admitted  the  deed  in  evidence.  The  certificate  was  headed 
County,  ss.,  and  then  went  on  to  say :  '  Before  me,  one  of  the  jus- 
tices of  the  peace  for  said  county,  personally  came  the  above-named  Jacob 
Jtoop  and  Susanna,  his  wife,  and  acknowledged  the  above  indenture,'  etc. 
Now,  it  would  seem  that  the  words  'for  the  said  county,'  were  intended 
to  refer  to  the  county  mentioned  in  the  body  of  the  deeil ;  because  in 
another  jjart  of  the  certificate,  where  it  is  said  that  the  above-named  Jacob 
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dence  without  proof  of  its  execution,  it  is  essential  that 
the  certilicate  sliould  contain  some  assignable  locality  of 
which  the  court  can  take  judicial  notice;  and  a  defect  of 
this  character,  it  is  held,  is  not  cured  by  the  notarial  seal.' 

§  483.  When  certificate  does  not  show  iu  what  State 
ackiiowledjrment  was  made. — In  a  case  in  Illinois,  where 
the  venue  to  the  certificate  of  acknowledgment  was  sim- 
ply "county  of  New  York,"  and  there  was  nothing  in  the 
body  of  the  deed  to  indicate  in  what  State  the  acknowl- 
edgment was  taken,  it  was  held  that  the  acknowledgment 
was  insuthcient.-  The  court  in  that  case  was  of  the 
opinion  that  it  either  must  appear  from  the  acknowledg- 
ment itself  where  it  was  made  and  certified,  or  by  a  com- 
parison of  the  deed  and  acknowledgment,  the  court  must 
be  able  to  presume  in  what  State  it  was  taken.  But  in  a 
later  case  the  same  acknowledgment  came  before  the  court, 
and  on  this  occasion  there  was  a  certificate  of  a  magistrate 

Roup  and  Suxanna,  his  wife,  appeared  before  the  justice,  reference  must 
certainly  have  been  intended  to  the  body  of  the  deed,  no  mention  of  Roop 
and  wife  having  previously  been  made  in  any  other  place.  The  excep- 
tion is  not  to  be  favored,  as  it  cannot  be  seriously  supposed  that  Adams 
would  have  undertaken  to  receive  the  acknowledgment  of  a  deed  relating 
to  lands  in  Pennsylvania,  if  he  had  not  been  a  justice  of  the  peace  for 
some  county  in  the  State,  and  if  a  justice  of  any  county,  it  was  sufficient. 
At  the  time  of  taking  this  acknowledgment,  any  justice  of  the  peace  was 
authorized  to  take  the  acknowledgment  of  a  deed  affecting  lands  in  any 
part  of  the  State.  I  am  of  opinion,  therefore,  that  the  exception  was 
not  good,  and  the  deed  was  properly  admitted  in  evidence."  See,  also, 
Dunlap  V.  Daugherty,  20  111.  397. 

1  Vance  v.  Schuyler,  1  Gilm.  160.  In  that  case  the  acknowledgment 
was  in  the  following  form :  "  Lincoln,  ss.,  Wiscassett,  July  22, 1818.  Per- 
sonally appeared  before  me,  Seth  Tinkham,  Notary  Public,  by  legal  au- 
thority appointed  and  sworn,  dwelling  in  Wiscassett,  aforesaid,  Spencer 
Nelson,  and  acknowledged  the  above  instrument  in  writing  by  him  sub- 
scribed to  be  his  free  act  and  deed,  for  the  purpose  therein  mentioned; 
and  requested  that  the  same  might  be  received  and  taken  as  such;  and 
also  made  oath  that  he  is  the  same  person  to  whom  the  within  patent 
was  granted.  In  testimony  whereof  1  have  hereunto  set  my  hand  and 
affixed  my  seal  of  office,  the  day  and  year  first  above  written.  Seth 
Tinkham,  Notary  Public.  [Seal.]  "  The  court  said  :  " '  Lincoln,  ss.,  Wis- 
cassett,' judicially  have  no  assignable  locality,  and  the  seal  affixed  will 
not  help  it." 

»  Hardin  v.  Kirk,  49  111.  153 ;  95  Am.  Dec.  581. 
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which  was  entitled,  "State  of  New  York,  city  and  county 
of  New  York,  ss.,"  and  to  the  eti'ect  that  "  the  officer  at 
the  time  of  taking  the  acknowledgment  was  a  commis- 
sioner of  deeds  for  the  city  and  county,  residing  therein, 
commissioned,  sworn,  and  duly  authorized  to  take  ac- 
knowledgments, and  that  his  signature  was  genuine." 
Tlie  court,  while  adhering  to  its  former  decision,  litl  I 
that  this  second  certificate  cured  the  defect,  observing: 
"  By  force  of  the  two  certificates,  we  must  presume  that 
the  acknowledgment  was  taken  in  the  State  of  New  York, 
and  in  the  county  of  New  York.  There  the  commissioner 
resided,  and  the  legal  presumption  is  that  he  acted  in  the 
place  where  he  had  jurisdiction.  It  would  be  an  unreason- 
able and  violent  conclusion,  that  an  officer  attempted  the 
discharge  of  his  duty  in  some  other  State  other  than  the 
one  in  which  he  was  authorized  to  act."^ 

§  484.  Proof  of  locality  in  ^vhich  officer  had  juris- 
diction.— If  the  certificate  of  acknowledgment  does  not 
state  the  place  where  it  was  taken,  and  this  fact  cannot 
be  gathered  from  other  parts  of  the  deed,  it  may  be  sup- 
plied by  parol  proof  that  he  was  an  acting  officer  at  the 
place  at  the  time  when  the  acknowledgment  was  taken.^ 
Where  the  certificate  of  the  acknowledgment  of  a  deed, 
purporting  to  have  been  made  by  the  clerk  of  a  court  of 
record,  was  formal  in  every  other  respect  than  the  omis- 
sion of  the  name  of  the  county  in  the  caption  or  margin, 
and  which  stated  that  it  was  given  under  the  hand  of  the 
officer  and  the  seal  of  the  court,  the  seal  containing  the 
name  of  the  county  being  affixed,  it  was  held  that  the  ac- 
knowledgment appeared  to  have  been  taken  in  the  proper 
county,  and  the  omission  of  the  name  of  the  county  in 
the  certificate  did  not  vitiate  the  certificate.' 

1  Hardin  v.  Osborne,  60  III.  93,  96,  per  Thornton,  J. 

*  Scott  V.  Gallagher,  11  Serg.  &  R.  347;  16  Am.  Dec.  508;  Graham  w. 
Anderson,  42  III.  514;  92  Am.  Dec.  89.  And  see  Irving  v.  Brownell,  11 
111.  402;  Shattuck  v.  The  People,  4  Scam.  481. 

'  Chinquy  v.  Catholic  Bishop  of  Chicago,  41  111.  148.  In  that  case  the 
conclusion  of  the  certificate  was  "given  under  my  hand  and  seal  of  said 


639  ACKNOWLEDGMENT  OF  DEEDS.   §§  484  a,  485 

§  484  a.  Stating  name  of  county. — Where  the  certifi- 
cate recites  the  luuiie  of  the  county  of  the  notary  taking 
the  acknowledgment,  it  is  not  necessary  for  him  to  sign 
himself  notary  public  for  such  county.^  If  it  appears  by 
a  certificate  from  the  executive  department  that  a  person 
purporting  to  have  signed  a  deed  as  a  witness  in  the 
capacity  of  a  justice  of  the  peace  was  not  in  commission 
in  the  county  where  such  deed  purports  to  have  been 
made  at  the  date  of  its  execution,  a  presumption  arises 
that  it  was  forged."  A  certificate  which  fails  to  show  of 
what  county  the  officer  was  a  justice,  or  whether  he  was 
justice  of  any  county,  or  in  what  county  or  state  the  ac- 
knowledgment was  taken,  is  fatally  defective.^  If  a  cer- 
tificate of  acknowledgment  shows  the  county  in  which  it 
was  taken,  the  presumption  is  that  the  officer  is  author- 
ized to  act  in  the  county  named,  though  it  does  not 
appear  by  his  certificate  that  he  is  an  officer  for  the 
county.* 

§  485.     Treating    two    certificates    as     one.  —  It     is 

proper  in  some  cases  to  treat  two  certificates  as  one, 
where  they  appear  to  have  been  made  at  the  same  time 
and  for  the  same  purpose,  and  the  defects  of  one  may  be 
thus  supplied  by  reference  to  the  other.  For  example,  two 
certificates  were  attached  to  a  deed,  one  of  which  was 
made  by  the  grantor,  and  the  other,  wdiicli  was  placed 
directly  under  it,  was  made  by  his  wife.  Both  certificates 
were  in  proper  form  with  the  exception  that  the  signature 
of  the  justice  who  took  the  acknowledgment  appeared 
only  on  the  bottom  of  the  lower  one,  and  that  they  failed 
to  state  the  county  for  which  he  was  a  justice,  although 
each  contained  the  caption  of  the  State  and  county. 
The  court  held  that  the  two  certificates  were  to  be  treated 

court,  this  twelfth  day  of  July,  A.  D.  1851,"  and  the  seal  contained  the 
words,  "Will  county  seal." 

1  Colby  V.  McOnier,  71  Iowa,  469. 

2  Parker  v.  Waycroff  etc.  Co.,  81  Ga.  387. 
»  Emeric  v.  Alvarado,  90  Cal.  444. 

*  Chamberlain  v.  Pybas,  81  Tex.  511. 
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as  one,  and  tliat  such   officer  was   a  justice  was  evident 
from  tlie  caption  and  signature.^ 

§  486.  Presumption  that  acknowledg-ment  was  taken 
within  jurisdiction  of  officer.  —  It  is  not  necessary  that 
the  certificate  should  state  that  the  acknowledgment  was 
taken  within  the  jurisdiction  of  the  officer.  Where  a 
conveyance  is  acknowledged  before  an  officer  who  has 
authority  to  take  the  same  within  a  particular  locality, 
it  will  be  presumed  that  he  took  the  acknowledgment 
within  the  limits  of  his  jurisdiction.^  "The  officer  was 
entitled  to  take  the  acknowledgment,  and  it  must  be  pre- 
sumed that  he  did  it  within  the  limits  of  his  jurisdiction, 
even  though  that  is  not  stated  to  have  been  the  case  in  the 
certificate  which  he  made,  for  the  legal  presumption  is 
in   favor    of  the   validity   of   the   acts  of  public  officers, 

^  Wright  V.  Wilson,  17  Mich.  192.  Ohristiancy,  J.,  delivered  the 
opinion  of  the  court,  and  said :  "  The  circuit  judge  held  the  certificates 
of  acknowledgment  to  be  in  effect  one  certificate  only,  and  the  signature 
at  the  end  of  the  last  as  intended  to  be  a  signature  to  both,  and  that  the 
caption  of  the  certificate  and  the  signature  import  that  such  officer  was 
an  officer  in  and  for  the  county  named  in  the  caption.  In  this  we  see 
no  error.  The  strong  probability  is  that  the  blank  for  the  deed  was  one 
which  had  the  acknowledgment  of  the  wife  in  form  separate  from  that 
of  the  husband  ;  and  the  former  being  placed  directly  under  the  latter, 
was  treated  by  the  justice  as  in  effect  but  a  single  certificate,  the  signa- 
ture to  the  last  being  considered  by  him  as  a  signature  to  the  whole. 
The  fact  that  such  certificates  of  acknowledgment  are  generally  made 
as  one,  that  the  blank  for  the  date  in  the  first  was  filled  as  in  the  last, 
and  with  the  same  date,  and  that  the  justice  appears  to  have  signed  as 
a  subscribing  witness  to  the  execution  by  both,  all  tend  to  confirm  this 
view.  And  we  think  the  court  was  entirely  right  in  holding  that  when 
the  county  is  named  in  the  caption  of  such  certificate,  and  it  is  signed 
officially  as  justice  of  the  peace,  the  caption  in  connection  with  such 
official  signature  imports  that  he  is  such  officer  in  and  for  the  county 
named  in  the  caption." 

»  Bradley  V.  West,  60  Mo.  33;  Sid  well  v.  Birney,  69  Mo.  144;  Morri- 
son V.  White,  16  La.  Ann.  100;  Carpenter  v.  Dexter,  8  Wall.  513;  Rack- 
leff  V.  Norton,  19  Me.  274;  Dunlap  v.  Daugherty,  20  111.  397;  Thurman 
V.  Cameron,  24  Wend. 87;  Blythe  v.  Houston,  46  Tex.  67;  Oney  v.  Clen- 
denin,  28  W.  Va.  34 ;  People  v.  Snyder,  41  N.  Y.  397 ;  Owen  v.  Baker, 
101  Mo.  407;  20  Am.  St.  Rep.  618;  Huxley  v.  Harrold,  62  Mo.  516;  Will- 
iams V.  Kerr,  113  N.  0.  306;  Graham  v.  Anderson,  42  111.  514;  92  Am. 
Dec.  89;  Bensemer  v.  Fell,  35  W.  Va.  15;  29  Am.  St.  Rep.  774. 
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where  nothing  appears  warranting  a  different  conclusion."  * 
A  certificate  of  acknowledgment  to  a  deed  was  in  this 
form:  "  State  of  Missouri,  Schuyler  County,  ss:  Be  it  re- 
membered that  before  the  undersigned,  circuit  clerk, 
couies  Lyttleton  H,  Conklin,"  etc.  An  objection  was 
made  to  the  acknowledgment  that  it  did  not  appear  of 
what  county  the  officer  making  it  was  circuit  clerk,  but 
the  court  held  that  it  sufficiently  appeared  that  the  ac- 
knowledgment was  taken  in  Schuyler  County  by  the  clerk 
of  the  circuit  court,  and  that  it  would  be  presumed  that 
he  exercised  his  functious  within  his  jurisdiction.^ 

§  487.  Jurisdiction  of  officer. — The  matters  required 
to  be  stated  in  the  certificate  of  acknowledgment,  and  the 
extent  of  territory  in  which  the  officer  is  authorized  to 
act,  are  matters  for  statutory  regulation.  In  a  case  where 
it  was  held  that  after  taking  the  acknowledgment,  and 
making  and  delivering  the  return,  the  functions  of  the 
officer  ceased,  and  he  had  no  authority  to  amend  or  alter 
his  certificate,  it  was  remarked,  as  a  reason  for  the  de- 
cision: "A  notary  derives  his  power  from  the  statute  over 

1  The  People  v.  Snyder,  41  N.  Y.  39:',  402,  per  Daniels,  J. 

*  Sidwell  V.  Birney,  69  Mo.  144.  Hough,  J.,  speaking  for  the  court 
said:  "Tlie  objection  to  the  acknowledgment  is,  that  it  does  not  appear 
to  have  been  taken  before  any  officer  known  to  the  laws  of  this  State ; 
and  that  it  does  not  appear  of  what  county  the  otficer  making  the  cer- 
tificate was  circuit  clerk.  'Circuit  clerk'  is  the  title  by  which  the  clerk 
of  the  circuit  court  is  ordinarily  designated,  both  by  lawyers  and  lay- 
men, and  while,  as  an  official  designation,  it  is  not  rigorously  exact,  yet 
being  in  common  use  and  n-aiunably  certain,  we  are  of  opinion  that  it 
sufficiently  identities  the  officer  taking  the  acknowledgment  as  the  clerk 
of  the  circuit  court.  We  are  also  of  the  opinion  that  it  sufficiently  ap- 
pears from  the  face  of  the  certificate,  that  the  pjr:?on  taking  the  certiti- 
cate  was  circuit  clerk  of  Schuyler  County.  The  venue  of  the  certificate 
is  'State  of  Missouri,  Schuyler  County.'  This  shows  that  the  certificate 
was  granted  in  Schuyler  County,  and  the  presumption  is  that  the  officer 
exercised  his  functions  within  the  limits  of  his  jurisdiction."  A  notary 
public  who  took  an  acknowledgment  of  a  deed  conveying  land  in  Living- 
ston County,  described  himself  in  the  certificate  as  a  notary  puMic 
within  and  for  the  county  of  Livingston,  but  to  his  signature  added  the 
words  "Notary  Public,  Howard  County."  Tiio  deed  was  held  to  be  ad- 
missible in  evidence :  Merchauta'  Bank  of  St.  Loais  v.  Harrison,  39  Mo. 
433;  93  Am.  Dec.  285. 
Deeds,  Vol.  L  —  41 
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these  subjects.  The  special  duty  and  authority  of  taking 
and  certifying  acknowledgments  is  given  him.  But  lie 
acts  as  an  officer  with  a  special  authority  for  each  particu- 
lar case.  He  is,  in  other  words,  acting  as  under  a  special 
commission  for  that  case — clothed  with  a  limited  statu- 
tory power."  ^  Hence,  to  determine  whether  an  officer 
can  take  an  acknowledgment  outside  of  his  county  or 
not,  reference  must  be  had  to  the  statutes  of  the  State  in 
which  he  acts.  In  the  various  statutes  defining  the  powers 
and  duties  of  officers  authorized  to  take  acknowledgments, 
provisions  may  be  found  that  the  acknowledgment  shall 
be  taken  in  the  county  where  the  land  is  situated,  or 
where  the  grantor  resides,  or  in  the  county  or  district  for 
which  the  officer  is  appointed.  In  order  that  the  acknowl- 
edgment may  be  valid,  compliance  with  these  statutory 
provisions  is  essential.^  But  it  is  held  in  other  States  that 
the  right  to  take  an  acknowledgment  is  personal  to  the 
officer,  and  not  dependent  upon  his  being  in  the  county 

»  Bours  V.  Zachariah,  11  Cal.  281,  292;  70  Am.  Dec.  779. 

»  McCuUock  V.  jNlyers,  1  Dana,  522;  Johns  v.  Reardon,  3  Md.  Ch.  57; 
Gittings  V.  Hall,  1  Har.  &  J.  14;  2  Am.  Dec.  502;  Garrison  v.  Haydon,  1 
Marsh.  J.  J.  222;  19  Am.  Dec.  70;  Dickerson's  Heirs  w.  Talbot's  Executors, 
14  Mon.  B.  60;  Hedger  v.  Ward,  15  Mon.  B.  106.  In  Hughes  v.  Wilkin- 
son's Lessee,  o7  Miss.  482,  489,  the  court  say :  "The  acknowledgment 
was  made  in  the  year  1831,  and  by  the  statute  then  existing  a  justice  of 
the  peace  was  not  empowered  to  take  an  acknowledgment  of  a  deed  of 
conveyance  of  lands,  unless  they  were  situate  wholly  or  in  part  in  the 
county  in  which  he  held  his  office:  Hutch.  Code,  605,  §  1.  Notaries 
public  were  afterward  authorized  by  the  Act  of  1833  to  take  acknowl- 
edgments out  of  the  county  of  their  residence  (Hutch.  Code,  617) ;  and 
by  the  Act  of  1836,  justices  of  the  peace  were  authorized  to  exercise  all 
the  powers  previously  belonging  to  notaries  public:  Hutch.  Code,  704, 
art.  15.  But  these  last  two  statutes  were  passed  after  the  acknowledg- 
ment under  consideration  was  made,  and,  of  course,  can  have  no  effect 
upon  it;  and  the  conclusion  is  unavoidable,  that  the  acknowledgment 
was  not  according  to  law,  and  consequently  that  the  power  of  attorney 
was  not  properly  recorded,  so  as  to  give  the  record  the  force  of  evidence." 
In  Hedger  v.  Ward,  15  Mon.  B.  106,  it  was  held  that,  prior  to  the  Act  of 
1810,  clerks  of  county  courts  had  no  authority  to  take  the  acknowledg- 
mient  of  deeds  for  land  which  did  not  lie  in  their  counties;  but  as  the 
deed  in  question  was  nearly  fifty  years  old,  permission  was  given  to  read 
it  as  evidence  in  favor  of  the  heir  of  tlie  grantee,  without  proof  of  its  exe- 
cution.   See  Colton  v.  Seavey,  22  Cal.  496. 
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for  which  lie  was  appointed.  And  where  this  view  pre- 
vails, an  acknowledgment  may  be  taken  by  an  officer  out 
of  his  county.^ 

§  488.     Comments. — As  the    question   of  whether  an 
officer  can  take  an  acknowledgment  out  of  his  county  or 
not  is  one  of  statutory  construction,  dependent   for  de- 
termination upon  the  language  of  the  statute  itself,  it  is 
impossible  to  lay  down  an}'  rule  of  general  application. 
Where  the  statute  declares  in  so  many  words  that  an  officer 
can  take  an  acknowledgment  only  within  certain  limits, 
there  is,  of  course,  no  room  for  construction.     But  where 
the  statute  confers   upon   him  a  general   power,  without 
prescribing  the   territory  within  which  it  is  to  be  exer- 
cised, or  designates  the  territory  without  declaring  that 
his  power  shall  not  extend  beyond  it,  it  seems  to  us  that 
the  power  should  be  considered  personal,  and  that  he  may 
exercise  it  wherever  he  may  happen  to  be.     If  a  bond  be 
required  of  him,  he  would  be  liable  to  as  great  an  extent 
for  a  violation  of  his  official  duties  for  an  act  performed 
out  of  his  county,  as  he  would  be  for  one  done  within  it. 
No  good  reason  presents  itself  to  our  mind  why  peculiar 
dignity  should  attach  to  the  taking  of  an  acknowledgment 
within    a    particular    locality  by  one  who    possesses    the 
power  to  take  it,  and  no  effect  whatever  be  given  to  it 
when  taken  elsewhere.     The  act  of  taking  an  acknowl- 
edgment is,  as  we  have  seen,  purely  ministerial,  and  pos- 
sesses  no   feature   of  a  judicial    nature.      Therefore,  we 
think  that  where  the  language  of  the  statute  is  not  plain 
and   prohibitory,  an  officer  may  take  an  acknowledgment 
outside  of  the  district  in  which  he  resides,  or  for  which 
he  is  appointed. 

'  Learned  v.  Riley,  14  Allen,  109;  Biscoe  r.  Byrd,  15  Ark.  655;  Crum- 
baugh  V.  Kiigler,  2  Ohio  St.  37.5;  Lessee  of  IMoore  v.  Vance,  1  Uhio,  1; 
Lesisee  of  Kinsman  v.  Looniis,  11  Ohio,  475;  Moore  v.  Moore,  3  Ohio  St. 
154;  Odiorne  v.  Mason,  9  N.  H.  24.  See,  also,  Henderson  c.  Koljinson, 
76  Iowa,  603.  But  see  Jackson  v.  Humphrey,  1  Johns.  4i)S;  Share  «. 
Anderson,  7  Serg.  &  li.  43 ;  10  Am.  Dec.  421. 


§  489         ACKNOWLEDGMENT  OF  DEEDS.  644 

§  489.  Officer  if  required  by  statute  must  attach  seal 
to  certificate. — Wherever  an  officer  is  required  to  have  a 
seal,  and  to  attach  it  to  his  official  acts,  a  certificate  of  ac- 
knowledgment without  the  seal  of  the  officer  before  whom 
the  acknowledgment  was  taken  is  invalid.^  The  seal  con- 
nects the  instrument  with  the  person  who  possesses  the 
official  power  of  taking  an  acknowledgment.  It  shows 
that  the  certificate  came  from  the  proper  authority.  It 
is  the  means  provided  to  give  recognition  and  credit  to 
the  certificate  as  the  official  act  of  the  officer  by  whom  it 
purports  to  be  made.  "A  notary's  acts,"  says  Chief  Jus- 
tice Caton,  "should  always  be  attested  by  a  notarial  seal, 
which  every  notary  is  presumed  in  all  countries  to  have."  ^ 
But  expressions  of  this  kind  are  sometimes  too  broad, 
and  care  should  be  taken  to  apply  them  to  the  facts  before 
the  court.  In  a  case  in  California,  the  court,  speaking  of 
the  absence  of  a  seal  to  the  notary's  certificate  of  ac- 
knowledgment, said :  "The  statute  requires  it  as  a  pre- 

*  Hastings  v.  Vaughn,  5  Cal.  315;  McOreary  v.  McCreary,  9  Rich. 
Eq.  34;  Booth  v.  Cook,  20  111.  129;  Richards  v.  Randolph,  5  Mason,  115; 
Holbrook  v.  Nichol,  36  111.  161;  Little  v.  Dodge,  32  Ark.  453;  Blagg  v. 
Hunter,  15  Ark.  246;  Miller  v.  Henshaw,  4  Dana,  325;  Buell  v.  Irwin, 
24  Mich.  145;  Meskimen  v.  Day,  35  Kan.  46;  McKellar  v.  Peck,  39  Tex. 
381 ;  King  v.  Russell,  40  Tex.  124;  Masterson  v.  Todd,  6  Tex.  Civ.  App. 
131;  Ballard  v.  Perry,  28  Tex.  347;  Skinner  v.  Fulton,  39  111.  484;  Rob- 
inson V.  Robinson,  116  111.  250;  Moore  v.  Titman,  33  111.  358.  And  see 
Kemper  v.  Hughes,  7  Mon.  B.  255 ;  Texas  Land  Co.  v.  Williams,  51  Tex. 
51;  Barney  v.  Sutton,  2  Watts,  31;  Duncan  v.  Duncan,  1  Watts,  322; 
Ingoldsby  v.  Juan,  12  Cal.  564. 

^  Booth  V.  Cook,  20  111.  129,  132.  In  Ballard  v.  Perry,  28  Tex.  347, 
364,  the  court  say :  "The  deed  was  also  objected  to  for  want  of  a  seal  to 
the  notary's  certificate  of  probate.  The  objection,  if  established,  should 
have  been  sustained.  The  instrument  offered  in  evidence  was  not  the 
deed  itself,  but  a  certified  copy  of  it,  from  the  records  of  the  office  of  the 
county  clerk.  The  fact  cannot,  therefore,  be  determined  by  an  inspec- 
tion of  the  paper  presented  to  the  court.  But  as  the  certificate  of  the 
notary  declares  that  he  has  affixed  his  official  seal  to  it,  and  the  clerk 
should  not  have  recorded  the  deed  unless  this  were  the  case,  we  think 
that  it  may  be  presumed  that  the  seal  was  properly  attached,  although 
in  the  copy  from  the  record  its  place  is  not  indicated  by  a  scroll,  and  the 
initial  letters  'L.  S.',  as  is  customary  in  copies  of  sealed  instruments. 
The  clerk  who  recorded  this  deed  may  not  have  supposed  this  necessary 
or  prox^er." 
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lirainary  to  the  fitness  of  the  deed  for  registration,  and 
without  conforming  strictly  to  the  statute,  the  registration 
will  not  have  character  to  charge  constructive  notice."^ 
Speaking  of  a  certificate  of  acknowledgment  to  a  deed, 
Chief  Justice  Treat,  of  Illinois,  says:  "The  statute  im- 
peratively requires  it  to  be  under  his  official  seal.  It 
makes  the  affixing  of  the  official  seal  an  indispensable 
part  of  the  certificate.  Without  the  seal,  the  certificate 
is  incomplete  and  imperfect.  It  has  no  validity  or 
eflicacy,  unless  the  seal  is  added.  It  might  as  well  be 
insisted  that  a  writ  of  error  issued  from  this  court  which 
was  not  under  the  seal  of  the  court  would  be  valid,  as  to 
say  that  a  certificate  of  acknowledgment  by  a  notary  need 
not  be  evidenced  by  his  notarial  seal.  The  same  author- 
ity that  requires  the  process  to  be  under  the  seal  of  the 
court,  directs  the  certificate  to  be  under  the  official  seal 
of  the  notary.  The  courts  have  no  more  power  to  dis- 
pense with  the  requirements  of  the  statute  in  the  one  case 
than  in  the  other.  It  is  only  by  force  of  the  statute  that 
the  certificate  of  a  notary  has  any  effect  as  evidence  of 
the  execution  of  a  deed;  and  the  statute  requires  it  to  be 
under  the  official  seal  of  the  officer.  A  certificate  which 
is  not  verified  by  his  seal  of  office,  derives  no  force  or 
efficacy  from  the  statute.  "We  cannot  say  that  the  seal  is 
a  mere  formality  and  adds  nothing  to  the  dignity  or 
solemnity  of  the  instrument.  It  is  enough  that  the  law 
positively  requires  it.  The  propriety  of  the  requisition 
rests  with  the  legislature."^  Where  the  acknowledgment 
purports  to  have  been  made  in  one  county,  while  the 
only  seal  attached  to  the  certificate  is  the  officer's  seal  as 
a  notary  public  .of  another  county,  the  certificate  is  in- 
sufficient  to  render  the  record  of  the  deed  constructive 
notice  to  a  subsequent  purchaser.* 

^  Hastings  v.  Vaughn,  5  Cal.  315,  318.  But  the  deed  should  be  ad- 
mitted in  evidence  -with  proper  instructions  to  the  jury  as  to  its  effect  in 
givin<r  notice  to  tliird  persons. 

»  In  Mason  v.  Brock,  12  111.  273,  276;  52  Am.  Dec.  490.  See  Davis  v. 
Koosvelt,  53  Tex.  305. 

»  Emeric  v.  Alvarado,  90  Cal.  444. 
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§  490.  Where  there  is  no  statutory  provision. — AVhere, 
however,  there  is  no  provision  in  the  statute  requiring 
that  a  seal  shall  be  affixed  to  the  certificate  of  acknowl- 
edgment, none  is  necessary.  Mr.  Justice  Wilde,  in  a  case 
in  which  this  point  was  raised,  said:  "The  statute  re- 
quires no  notarial  seal  to  the  notary's  certificate  of  the 
acknowledgment,  and  none,  we  think,  was  necessary. 
The  notary  derived  his  authority  from  the  statute,  and  it 
is  no  good  objection  to  the  validity  of  the  certificate,  that 
by  the  common  law  or  law  merchant,  notaries  public  are 
required  to  certify  their  acts  and  doings  under  their  no- 
tarial seal."  ^  "  It  is  not  necessary,"  says  the  Supreme 
Court  of  Minnesota,  "  that  these  official  certificates  of  ac- 
knowledgment should  be  under  seal  unless  the  statute  au- 
thorizing them  expressly  requires  it.  If  the  certificate 
styles  the  officer  taking  it  as  an  officer  authorized  by  stat- 
ute to  perform  the  act,  it  will  be  prima  facie  evidence  of 
his  official  character.     No  seal  was  required  by  our  act."^ 

^  Farnum  v.  Buffum,  4  Cust.  200,  264.  The  statute  may  be  silent  as 
to  the  necessity  of  an  officer  providing  himself  with  a  seal,  or  prescrib- 
ing the  form  to  be  used.  If  the  statute  does  not  direct  that  an  officer 
shall  use  an  official  seal  he  may  use  a  private  seal :  Tuten  v.  Gazea,  18 
Fla.  751 ;  Davis  v.  Roosvelt,  53  Tex.  305. 

*  Baze  V.  Arper,  6  Minn.  220,  229.  And  see  Thompson  v.  Morgan,  6 
Minn.  292;  Powers  v.  Bryant,  7  Port.  9;  Jacques  v.  Weeks,  7  Watts, 
261;  Harrison  v.  Simons,  55  Ala.  510;  Irving  v.  Brownell,  11  111.  402; 
Thompson  v.  Robertson,  9  Mon.  B.  383;  Maxwell  v.  Hartman,  50  Wis. 
660 ;  Davis  v.  Roosvelt,  53  Tex.  305.  In  Fund  Commissioners  of  Musk- 
ingum County  V.  Glass,  17  Ohio,  542,  Hitchcock,  J.,  delivering  the  opin- 
ion of  the  court,  said :  '*  The  only  question  raised  in  this  case  is  whether, 
where  a  deed  is  acknowledged  before  a  notary  public,  the  acknowledgment 
is  void,  unless  the  same  is  certified  under  the  official  seal  of  the  officer  tak- 
ing the  acknowledgment.  That  such  acknowledgment  is  void  is  earnestly 
insisted  ujjon  by  the  counsel  for  the  defendant,  and  they  base  their  argu- 
ment upon  the  act  '  for  the  appointment  of  notaries  public,'  which  took 
effect  May  1,  1816:  Swan's  Stat.,  601.  The  third  section  of  this  act  pro- 
vides that  'each  notary  shall  provide  a  notarial  seal,  with  which  he  shall 
authenticate  his  official  acts,'  etc.,  'which  seal,  together  with  the  registers 
and  official  documents,  shall  not  be  liable  to  be  seised  in  by  execution.' 
Tiie  duties  to  Vje  performed  Vjy  the  notary  are  not  by  the  statute  pre- 
scribed in  express  terms,  but  at  the  close  of  the  second  section  it  is  pre- 
scribed that  'due  faith  and  credit  shall  be  given  to  his  protestations,  at- 
testations, and  other  instruments  of  publication.'    Taking  tlie  whole  act 
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§  491.     Reference  to  ofTicial   seal. — If  the  official  seal 
is    in    fact    attached    to    the    certificate,  it  is  immaterial 

together,  it  is  apparent  that  the  duty  to  be  performed  by  this  officer  w  «» 
like  the  duties  to  be  performed  by  other  officers  of  the  same  name,  in 
other  parts  of  the  commercial  world.  He  was  to  keep  a  register  of  his 
proceedings;  faitli  and  credit  were  to  be  given  to  his  prote-stations,  at- 
testations, and  other  instruments  of  publication,  and  all  these  were  to 
be  'authenticated  by  his  official  seal.'  There  is  nothing  in  this  act  about 
the  acknowledgment  of  deeds.  This  was  no  part  of  the  duties  to  be  by 
the  notary  performed.  By  an  amendatory  act,  which  took  effect  Febru- 
ary 29,  1836,  it  is  enacted  'that  every  notary  public  may  hereafter  de- 
mand and  receive  for  every  attestation,  protestation,  or  other  instrument 
of  publication,  under  the  seal  of  his  office,  the  sum  of  fifty  cents,  and  no 
more ;  and  for  recording  in  a  book  to  be  kept  for  that  purpose,  each  at- 
testation, protestation,  or  other  instrument  of  publication,  fifty  cents, 
and  not  more.'  This  amendatory  act,  as  well  as  the  one  to  which*  it  is 
amendatory,  shows  sufficiently  for  wliat  purpose  the  seal  was  to  be  used. 
We  have  been  referred  to  two  cases  in  Indiana,  one  reported  4  Blackf. 
185,  and  the  other  6  Blackf.  356,  which  are  supposed  to  have  a  bearing 
upon  this  case,  and  to  be  conclusive  to  show  that  this  acknowledgment 
is  defective.  Those  cases  were  decided  under  the  statute  of  Indiana,  and 
counsel  suppose  the  statute  of  that  state  is  like  our  own,  but  from  the 
cases  referred  to,  and  especially  the  one  in  4  Blackf.,  I  should  take  them 
to  be  materially  different.  By  our  statute,  heretofore  referred  to,  all  the 
certificates  of  the  notary,  as  to  the  acts  therein  contemplated  to  be  done, 
must  be  under  his  official  seal.  But,  as  before  said,  taking  the  acknowl- 
edgment of  a  deed  is  not  one  of  those  acts.  By  that  law  he  had  no  power 
to  perform  any  such  act.  This  power  was  conferred  upon  a  notary  public 
by  the  '  act  to  provide  for  the  proof,  acknowledgment,  and  recording  of 
deeds  and  other  instruments  of  writing,'  which  took  effect  June  1,  1831 : 
Swan's  Stat.  265.  The  first  section  of  this  act,  after  specifying  the  man- 
ner in  which  a  deed  shall  be  executed,  by  signing,  sealing,  etc.,  provides 
that  'such  signing  and  sealing  shall  be  acknowledged  by  such  grantor  or 
grantors,  maker  or  makers,  before  a  judge  of  the  supreme  court,  or  of 
the  court  of  common  pleas,  a  justice  of  the  peace,  notary  public,  mayor, 
or  other  presiding  ofiicer  of  an  incorporated  town  or  city;  who  shall  cer- 
tify such  acknowledgment  on  the  same  sheet  on  which  such  deed,  mort- 
gage, or  other  instrument  of  writing  may  be  printed  or  written,  and 
shall  subscribe  his  name  to  said  certificate.'  Under  this  law  the  ac- 
knowledgment of  this  deed  was  taken,  and  to  the  certificate  of  acknowl- 
edgment the  officer  taking  it  did  'subscribe  his  name.'  This  was  all 
which  the  law  under  which  he  was  acting  required  him  to  do.  I  cannot 
see  why  we  should  add  anything  to  this  requisition.  If  the  general  as- 
sembly of  1816  had  power,  and  saw  fit  to  declare  that  a  notary  public 
should  verify  certain  certificates,  which  he  should  make,  or  all  he  should 
make,  by  his  olficial  seal,  the  general  assembly  of  1831  had  equal  power 
to  declare  that  in  a  given  case  he  might  verify  a  certificate  by  the  mere 
signature  of  his  name.  This  has  been  done  in  the  case  of  certifying  to 
the  acknowleilgment  of  a  deed.'' 
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whether  the  oflBcer  so  declares  in  the  attestation  clause  or 
not.  In  such  a  case  the  whole  instrument  would  puroort 
to  be  an  official  and  not  a  private  act.  Thus  a  certificate 
of  acknowledgment  which  says  **  witness  my  hand  and 
seal"  instead  of  official  seal,  is,  if  impressed  with  the  no- 
tarial seal  and  purporting  to  be  an  official  act,  sufficient.* 
Where  the  word  "seal"  before  the  words  "of  office,"  was 
omitted,  making  tlie  attestation  clause  read,  "given  under 

my  hand  and of  office,"  the  omission  was  held  to  be 

immaterial.  On  the  exception  taken  to  the  sufficiency  of 
the  certificate  of  acknowledgment  for  this  omission,  the 
court  observe:  "It  is  so  evident  that  it  was  an  accidental 
omission  to  put  in  the  word  'seal'  between  'and  of  office,' 
that  the  reader  would  always  supply  the  omission  to  make 
sense  of  the  following  words  of  office.  It  was  so  evidently 
an  omission  of  the  officer,  whose  duty  it  was  to  make  the 
authentication,  that  no  one  could  be  deceived  by  it,  and 
the  most  ordinary  understanding  would  have  known  the 
word  'seal'  was  intended  to  have  filled  up  the  hiatus,  that 
we  should  have  regarded  the  exception  as  not  sustain- 
able." 2 

1  Monroe  v.  Arledge,  23  Tex.  478;  Moore  v.  Titman,  33  111.  358.  In 
the  latter  case  the  court  held  that  a  default  admitted  the  sufficiency  of 
the  acknowledjiment,  but  said  on  this  point :  "It  is  insisted  that  the  no- 
tary public  before  whom  the  mortgage  was  acknowledged  failed  to  affix 
his  official  seal.  It  appears  that  in  the  body  of  his  certificate  he  de- 
scribes himself  as  notary  public,  and  a  seal  is  annexed.  It  is  true  that 
in  the  testing  clause  to  tlie  certificate  he  says:  'Given  under  my  hand 
and  seal.'  If,  when  the  instrument  was  produced,  it  appeared  that  it 
was  his  official  seal  which  was  annexed,  that  would  be  sufficient,  as  the 
seal  imports  verity,  and  that  the  act  is  official,  and  not  individual." 

*  Nichols  V.  Stewart,  15  Tex.  226,  235.  And  see  Harrington  v.  Fish, 
10  Mich.  415;  Webb  v.  Huff,  61  Tex.  677.  Where  the  original  deed  is 
produced,  with  the  seal  of  the  officer  taking  the  acknowledgment 
affixed,  and  it  is  shown  that  the  officer  affixed  his  seal  to  the  cer- 
tificate at  the  time  the  acknowledgment  was  taken,  the  deed  is  prop- 
erly of  record,  and  admissible  in  evidence,  notwithstanding  the  county 
records  show  in  place  of  the  word  "Seal"  opposite  the  notary's  certifi- 
cate of  acknowledgment  of  this  deed,  the  words  "no  seal  on  "  :  Equitable 
Mortgage  Co.  v.  Kempner,  84  Tex.  102.  Where  the  acknowledgment,  as 
recorded,  indicates  by  its  language  that  the  official  seal  was  affixed,  the 
absence  of  the  seal,  or  of  anything  representing  it,  from  the  record,  or 
from  a  transcript  of  it,  is  not  sufficient  to  overcome  the  presumption 
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§  402.  Same  subject. — It  is  proper  iu  this  connection 
to  call  attention  to  what  apparently  is  a  decision  in  con- 
flict with  the  law  as  stated  in  the  previous  section.  The 
attesting  clause  to  the  notary's  certificate  of  an  acknowl- 
edgment of  a  deed  was:  "Witness  my  hand  and  seal  this 
day,"  etc.  The  certified  copy  before  the  court  contained 
merely  a  scrawl.  Blodgett,  J.,  said  upon  the  sufficiency 
of  this  acknowledgment:  "Plaintiff  contended  that  when 
a  notary  public  says  'witness  my  hand  and  seal/  he 
means  his  notarial  seal.  But  after  an  examination  of  the 
authorities  touching  this  question,  I  have  come  to  the  con- 
clusion that  nothing  should  be  presumed  in  favor  of  a 
notary  public's  certificate  of  acknowledgment  to  a  deed  of 
conveyance;  he  must  state  all  the  facts  necessary  to  show 
a  valid  official  act  on  his  part,  and  inasmuch  as  the  stat- 
ute expressly  provides  that  a  notary  public  must  authenti- 
cate his  certificate  of  acknowledgment  to  a  deed  by  his 
notarial  seal,  it  seems  clear  to  me  that  the  certificate  itself 
must  expressly  affirm  and  show  that  he  has  so  authenti- 
cated it;  in  other  words,  he  must  state  he  has  affixed 
his  official  or  notarial  seal,  and  it  must  appear  from  the 
inspection  of  the  original  paper  that  there  is  such  a  seal 
affixed  to  the  deed.  In  this  case,  inasmuch  as  only  a  cer- 
tified copy  was  used,  and  as  the  recorder  has  probably  not 
made  a/ac  simile  of  that  seal  on  .the  record  book  of  the 

arising  from  such  language  that  the  officer's  official  seal  was  affixed  to 
the  original:  Summer  v.  Mitchell,  21  Fla.  179;  30  Am.  St.  Rep.  106. 
Under  a  statute  declaring  that  certificates  of  the  privy  examina'tion  of  a 
married  woman  should  be  substantially  in  a  certain  form,  the  form  given 
concluding  with  the  words  "witness  my  hand  and  seal  (private  or  otli- 
cial  as  the  case  may  be),"  it  was  held  that  where  the  arknowledemont 
is  taken  by  a  justice  of  the  peace  of  the  county  in  which  the  land  lies, 
the  provision  for  the  use  of  a  seal  is  merely  directory  and  not  manda- 
tory :  Lineberger  v.  Tidwell,  104  N.  C.  506.  Where  the  officer  declares 
in  his  certificate  that  he  has  affixed  his  seal,  it  is  presumed  that  his  seal 
was  properly  attached,  although  its  place  is  not  indicated  by  the  char- 
acters ordinarily  used  for  that  purpose :  Coffa  v.  Hendricks,  60  Tex.  676. 
It  is  not  necessary  to  enable  the  record  copy  of  a  deed  to  be  received  in 
evidence  that  anything  should  a]ipear  in  the  copy  to  represent  the  seal 
required  to  accompany  the  certificate  of  acknowledgment:  \N  itt  v.  Har- 
lan, 66  Tex.  660. 


/      / 
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deed,  we  are  of  course  in  the  dark  as  to  just  what  the 
original  deed  did  express  on  its  face.  It  may  have  had 
merely  a  scrawl;  it  may  have  had  a  regularly  cut,  en- 
graved, or  stamped  seal  of  the  notary  public;  but  be  that 
as  it  may,  I  do  not  think  you  are  to  st-and  by  the  seal 
alone.  I  think  you  must  have  also  the  certificate  of  the 
officer  that  what  purports  to  be  his  seal  is  his  official  seal. 
Inasmuch  as  this  deed  is  wholly  barren  of  any  statement 
of  this  kind,  and  fails  to  show  affirmatively  that  the  seal 
affixed  to  the  instrument  is  his  notarial  or  official  seal,  I 
think  it  was  erroneously  received  in  evidence  by  the 
court."' 

§  493.  Comments. — It  is  true  that  the  law  relating  to 
acknowledgments  is  purely  statutory,  and  it  may  be  said 
that  the  certificate  should  show  that  every  requirement 
of  the  statute  has  been  fully  and  strictly  complied  with. 
But  we  believe  that  a  reasonable  construction  should  be 
given  to  statutes  upon  this  subject,  and  that  officers  em- 
powered to  take  acknowledgments  should  not  be  held  to 
a  greater  degree  of  responsibility  than  officers  authorized 
to  perform  other  official  acts.  Nor  should  an  acknowledg- 
ment, where  there  has  been  a  substantial  observance  of 
the  provision  of  the  statute,  be  invalidated,  in  our  opin- 
ion, on  account  of  some  slight  informality  of  expression. 
It  certainly  seems  just  and  reasonable  to  say  that  a  cer- 
tificate of  acknowledgment  is  under  the  official  seal  of 
the  officer  who  took  the  acknowledgment,  without  an  ex- 
press declaration  to  that  effect,  if  the  seal  is  in  fact  at- 
taciied  to  the  certificate. 

§  4:1M.  Use  of  a  private  seal. — The  general  rule  is 
that  a  notary  public  or  other  officer  required  to  have  a 
seal  cannot  authenticate  his  official  acts,  to  which  it  is 
necessary  to  attach  his  seal  of  office,  by  using  his  private 
seal.  But  it  is  sometimes  provided  by  statute  that  the 
acknowledgment  of  a  notary,  taken  under  his  private  seal, 
is  valid,  if  it  is  stated   in  the   acknowledgment  that  the 

^  Wetmore  v.  Laird,  5  Biss.  160,  161. 
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notary  has  not  obtained  an  official  seal.'  But,  in  the  ab- 
sence of  such  a  statute,  the  general  rule  on  this  subject  is 
correctly  stated  by  Chief  Justice  Treat:  "A  notary  is  em- 
powered to  take  the  acknowledgment  of  a  deed,  and  cer- 
tify the  same  under  his  official  seal.  He  has  no  power  to 
do  it  in  any  other  manner.  If  he  has  no  notarial  seal 
with  which  to  authenticate  his  official  acts,  he  is  destitute 
of  any  authority  to  certify  the  acknowledgment  of  a  deed. 
He  must  procure  an  official  seal  before  the  authority  con- 
ferred on  him  to  take  the  acknowledgment  of  deeds 
attaches.  He  cannot  make  use  of  a  scrawl  or  private 
seal  for  the  purpose  of  authenticating  a  certificate  of 
acknowledgment.  The  provision  of  law  allowing  certain 
officers  to  use  their  private  seals  until  they  should  be 
provided  with  public  seals  had  no  application  to  a  notary. 
He  has  to  provide  himself  with  an  official  seal.  It  is  not 
furnished  him  by  the  public."  ^ 

§  495.     What    will    constitute    an  official    seal. — The 

form  of  the  officer's  seal  is  generally  prescribed  by  statute. 
In  such  case  a  substantial  compliance  with  the  statute,  of 
course,  is  necessary.  But  in  the  absence  of  statutory 
regulation,  the  notary  may  adopt  any  seal  descriptive  of 
his  office  and  designating  the  locality  within  which  he 
exercises  his  functions.^  Mr.  Bump,  in  his  treatise  on 
Bankruptcy,  on  the  authority  of  the  case  cited  in  the 
above  note,  says:  "The  requisites  of  a  notarial  seal  are 
determined  by  the  law  of  the  locality  from  which  he 
derives  his  authority.  In  the  absence  of  legislation,  an 
oflicial  seal  need  not  contain  the  name  of  the  official  whose 
seal  it  purports  to  be.  An  impression  on  the  paper  di- 
rectly, or  on  wax  or  wafer  attached  thereto,  made  by  the 
official  as  and  for  his  seal,  is  entitled  to  judicial  sanction 
as  evidence  of  the  official  character  of  the  individual  who 

1  Fogarty  v.  Sawyer,  23  Gal.  570.  See  Ingoldsby  v.  Juan,  12  Cal.  564; 
Geary  v.  Kansas  City,  61  Mo.  878. 

•^  In  Mason  v.  Brock,  12  111.  273,  276;  52  Am.  Dec.  490.  But  see  Col- 
lins V.  Boyd,  5  Dana,  316. 

»  In  re  Phillips,  14  Nat.  Bank.  Keg.  219. 
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signs  the  jurat,  and  the  presumption  is  that  the  seal  is 
his  ollicial  seal."  ^  To  adopt  the  language  of  a  learned 
judge:  "He  may  adopt  a  seal  with  such  an  inscription  as 
his  judgment  may  dictate,  or  his  fancy  may  suggest.  It 
must,  however,  be  capable  of  making  a  definite  and  uni- 
form impression  on  the  paper  on  which  a  certificate  is 
written,  or  on  some  tenacious  substance  attached  thereto, 
so  that  when  a  question  arises  as  to  the  genuineness  of 
an  authentication,  it  may  be  determined  by  reference  to 
the  seal  of  the  officer."  ^ 

^  Bump  on  Law  and  Prac,  Bank'y  (10th  ed.)  86. 

»  Chief  Justice  Treat,  in  Mason  v.  Brock,  12111.  273,  276;  52  Am.  Dec. 
490.  But  in  the  case  of  In  re  Nebe,  11  Nat.  Bank.  Reg.  289,  where  it 
■was  held  concerning  a  deposition  that  it  must  appear  from  the  impres- 
sion of  the  seal  that  it  is  the  seal  of  the  notary  who  employs  it  to  authen- 
ticate his  acts,  it  is  said  by  the  register :  "The  statute  requires  the  act  of 
the  notary  to  be  authenticated  by  his  signature  and  Ids  official  seal. 
There  is  nothing  from  which  it  can  be  inferred  that  one  of  these  is  of  less 
importance  than  the  other,  and  therefore  an  authentication  by  either 
would  be  imperfect  without  the  other.  But  what  is  an  'ollicial  seal'?  A 
seal  at  common  law  was  an  impression  upon  wax.  By  statute  in  this 
State,  and  by  statute  or  usage  in  many  others,  a  scroll  made  with  a  pen 
will  serve  the  purpose  of  a  private  seal.  But  this,  so  far  as  I  know,  has 
never  been  extended  to  corporate  or  official  seals.  As  regards  these,  it 
has  required  no  little  litigation  to  settle  the  question  that  an  impression 
on  wax  is  unnecessary ;  but  all  the  cases  held  that  an  impression  on 
paper  is  indispensable.  But  an  impression  of  what?  Public  seals — and 
a  notary's  seal  is  a  public  seal — are  held  to  prove  themselves.  Is  any 
stamp  which  a  notary  chooses  to  affix  to  his  signature  entitled  to  recog- 
nition as  his  official  seal?  Such  a  construction  strikes  me  as  a  burlesque 
upon  the  provisions  of  the  act  of  Congress,  which  makes  both  signature 
and  seal  necessary  to  the  authentication  of  the  notary's  act.  And  if  as  a 
public  seal  it  proves  itself,  must  it  not  show  on  its  face  what  it  is  that  it 
proves;  not  only  that  it  is  a  seal,  but  that  it  is  the  seal  of  a  notary  pub- 
lic; and  in  order  to  show  that  it  is  the  seal  of  the  notary  who  employs  it 
that  it  must  bear  his  name?  If  it  be  admitted  that  the  seal  in  this  case 
is  the  seal  of  a  notary  public,  it  is  just  as  clearly  the  seal  of  every  other  of 
the  notaries  public,  in  number  about  one  thousand,  who  hold  office  in 
the  county  of  Wayne;  and  what,  then,  becomes  of  the  provisions  of  the 
law  which  require  the  notary's  act  to  be  attested  by 'Ms  official  seal'? 
In  the  case  of  Gage  v.  Dubuque  and  Pacific  Railroad  Co.,  11  Iowa,  314, 
[310],  77  Am.  Dec.  145,  the  court  holds  'that  unless  the  name  of  a  notary 
public,  and  the  State  in  which  he  acts,  are  engraved  upon  his  seal  so  that 
an  impression  can  be  made  therefrom,  his  seal  would  not  be  received  as 
evidence.'  This  was  held  to  render  invaliil  a  sealwiierea  part  only  of 
it  was  written,  and  not  impressed  upon  the  paper.     The  court  says  in 
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§  495  a.     Officer  using  another's  seal. — While  a  notary 
must  attach  a  seal  when  required  by  the  statute,  he  may 
use  the  seal  of  another  officer,  and    although  the  latter 
may  differ  somewhat  from  his  own,  its  use  will  not  affect 
the  validity  of  the  instrument,  nor  render  its  recording 
imperfect.     The  Supreme  Court  of  Indiana  have  had  oc- 
casion to  examine  this  question,  and  while  it  may  be  ad- 
mitted that  the  views  expressed  by  the  court  were  not,  in 
the  extreme  sense  of  the  term,  necessary  to  the  decision, 
because  they  said  if  wrong  a  reversal  for  other  reasons 
would  not  result,  still  we  believe  the  court  correctly  stated 
the  law.     A  seal  was  actually  impressed  upon  the  paper, 
and  the  certificate,  for  aught  that  appeared    on  its  face, 
was  complete  in  form  and  authentication.     The  notary  in 
fact  took  the  acknowledgment,  executed  and  signed  the 
proper  certificate,  and  affixed  a  seal  to  the  certificate,  and 
the  only  defect,  therefore,  that  could  exist  in  the  acknowl- 
edgment, was  that  the  officer  used  another's  seal.    On  this 
point,  Mr.  Justice  Elliott,  speaking  for  the  court,  observed: 
"No  one  can  perceive  how  this  branch  of  duty  could  have 
worked  injury  to  any  person  in  the  world.     Whether  the 
one  seal  or  the  other  was  used  did  not  add  to  or  take  from 
the  certificate  any  real  efficacy.     If  the  notary,  two  hours 
before  the  acknowledgment,  had  thrown  away  his  old  seal 
and  adopted  another,  certainly  no  real  harm  to  any  per- 
son could  have  been  done.     Nor  is  it  easy  to  see  how  the 
mere  use  of  one  seal   instead  of  another,  where  both  are 
mere  general  seals  without  any  peculiar  marks  or  names, 
could  do  any  body  any  harm."  ^     But  the  use  by  a  notary 

addition  :  'If  a  portion  of  the  words  necessary  to  be  used  in  the  body  of 
the  seal  may  be  written,  the  whole  may  be.'  I  do  not  see  how  this  rule 
can  be  departed  from  without  introducing  a  laxity  in  practice  which  will 
defeat  entirely  the  object  contemplated  by  the  statute,  which  requires 
the  notary's  act  to  be  authenticated  'by  hia  official  seal.'"  The  con- 
clusions of  the  register  were  approved  by  Longyear,  J.  To  the  effect 
that  an  acknowledgment  of  a  deed  taken  by  a  notary  public,  but  the  cer- 
tilicate  of  which  is  not  signed  by  him,  is  insufficient  to  make  the  record 
evidence  of  the  execution :  See  Clark  v.  Wilson,  27  111.  App.  610.  Af- 
firmed in  127  111.  449;  11  Am.  St.  Rep.  143. 

^  The  Muucie  ^■at.  Dank  i,'.  Eruwu,  112  Ind.  474,  477. 
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of  the  seal  of  a  county  court,  though  done  by  mistake, 
will  vitiate  tiie  act.^  The  distinction  consists  in  the  fact 
that  the  otficer  used  the  seal  of  a  separate  and  entirely 
distinct  office.  Nor  must  the  rule  announced  be  confused 
with  the  case  where  the  officer  states  that  the  acknowledg- 
ment was  taken  in  a  specified  county  before  a  notary  pul)- 
lic  of  that  county,  who  certifies  that  he  attached  to  il  his 
notarial  seal,  and  the  only  seal  that  is  attached  to  the  cer- 
tificate of  acknowledgment  is  his  seal  as  a  notary  public 
of  another  county.  This  is  equivalent  to  using  no  seal  at 
all,  and  in  such  a  case  the  certificate  of  acknowledgment  is 
so  defective  that  the  record  of  the  deed  is  not  constructive 
notice  to  a  subsequent  purchaser.^ 

§  496.  Sig-nature  of  officer  must  be  attached  to  cer- 
tificate.— To  make  the  certificate  of  acknowledgment  com- 
plete, the  officer  must  sign  it.  Writing  his  name  in  the 
body  of  the  certificate  is  not  such  a  signature  as  the  law 
demands.  In  a  case  where  this  principle  was  announced, 
it  was  contended  that  a  certificate  is  lawfully  signed,  if 
the  name  is  inserted  in  it  by  the  officer,  without  any 
technical  subscribing,  on  the  same  principle  which  re- 
gards a  signing  good  under  the  statute  of  frauds  without 
an  actual  subscription.  The  court  observed  that  the 
practice  was  common  among  conveyancers  to  insert  the 
name  as  well  as  the  title  of  the  acknowledging  officer  in 
the  body  of  the  certificate  beforehand,  so  that  nothing  re- 
mained for  the  officer  to  do  but  to  attach  his  signature; 
and  justly  remarked  that  there  could  be  no  security 
against  additions  to  the  certificate,  if  the  officer's  name 
were  placed  at  the  head  only,  and  as  the  records  were 
'prima  facie  evidence,  and  the  original  could  not  always 
be  obtained,  fraud  could  be  practiced  with  comparative 
immunity.*     "Giving  a  mere  recital  of  the  name  of  the 

^  McKellar  v.  Peck,  39  Tex.  381. 

*  Enieric  v.  Alvarado,  90  Cal.  444. 

«  Marston  v.  Bradshaw,  18  Mich.  81;  100  Am.  Dec.  152.  But  see 
Wright  V.  Wilson,  17  Mich.  192,  where  of  two  separate  certificales  of 
hu.sband  and  wife  only  one  was  signed,  it  was  held  sufficient.     See  §485, 
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officer  and  style  of  office  in  the  body  of  the  certificate, 
though  written  by  hini,  the  force  of  an  official  signature, 
would  tend  to  render  titles  insecure,  and  induce  litigation, 
which  it  is  the  j)arpose  of  the  statutes  to  prevent."  ^ 

§  407.  Certificate  of  foreign  officer  is  prima  facie 
evidence  of  conformity  to  law. — The  validity  of  the  certif- 
icate of  an  oihcer  of  the  state,  before  a  court  of  which  it 
is  questioned,  is  a  matter  of  law.  But  the  conformity  of 
a  certificate  of  a  foreign  officer  to  the  foreign  law  is  a 
question  of  fact  to  be  established  by  evidence.  But  where 
the  certificate  of  such  foreign  officer  is  made,  the  certifi- 
cate itself  is  'prima  facie  evidence  of  its  conformity  to  law. 
Hence,  in  Mississippi,  under  a  statute  of  that  state  which 
declared  that  "where  the  parties  or  witnesses  to  a  deed 
resides  in  a  foreign  kingdom,  state,  nation,  or  colony,  the 
acknowledgment  or  proof  made  before  any  court  of  law, 
or  mayor,  etc.,  certified  b}'-  the  said  court,  mayor,  etc.,  in 
the  manner  such  acts  are  usually  authenticated  by  them, 
or  him,  shall  be  sufficient,"  it  was  held  that  an  acknowl- 
edgment taken  before  the  mayor  of  Liverpool,  purporting 
to  be  under  his  official  signature,  and  bearing  the  corpo- 
rate seal,  but  which  was  signed,  not  by  him,  but  by  the 
town  clerk,  was  valid;  the  presumption  is  that  this  was 
the  usual  mode  of  authenticating  the  official  acts  of  the 
mayor.^ 

ante.  And  see,  also,  "Wataon  v.  Clendinin,  6  Blackf.  477;  Duncan  v. 
Duncan,  ]  Watts,  322. 

^  Carlisle  v.  Carlisle,  78  Ala.  542,  545,  per  Clopton,  J.  See,  also,  Jef- 
ferson County  Building  Assn.  v.  Heil,  78  Ala.  513;  Clark  v.  Wilson,  127 
III.  449;  11  Am.  St.  Rep.  143.  If,  however,  a  forei_'n  notary  does  not 
sign  his  christian  name,  but  his  initials  only,  but  in  the  copy  of  his  nota- 
rial commission,  and  in  the  certitic.ite  attached  to  it,  his  christian  name  ia 
given,  the  discrepancy  is  not  sufficient  to  justify  the  rejection  of  the 
deed  as  evidence :  Denny  v.  Ashley,  12  Col.  163. 

*  Sessions  v.  Reynolds,  7  Smedes  »fe  M.  (lo  ]\Iisp.)  130.  It  is  in>mate- 
rial,  under  a  statute  providing  for  the  appointment  of  commissioners  of 
deeds  resident  in  other  States  whether  or  not  the  person  whost'  acknowl- 
edgment is  taken  by  such  commissioner  is  domiciled  in  the  State  where 
the  acknowledgment  is  taken:  Buggy  Co.  v.  Pregram,  102  N.  C.  540.  If 
a  statute  provides  that  where  an  acknowledgment  is  taken  in  another 


§  498         ACKNOWLEDGMENT  OP  DEEDS.  656 

§  498.  Taking-  an  acknowledg-ment  is  a  ministerial 
act. — The  current  of  authority  is  to  the  effect  that  the 
taking  of  an  acknowledgment  is  an  act  purely  ministerial 
in  its  character,  and  not  in  any  sense  judicial.  "It  in- 
volves no  compulsion  or  summons  of  any  person  who  does 
not  appear  of  his  own  accord,  and  rarely,  if  ever,  requires 
an  investigation  of  the  circumstances  under  which  the 
deed  was  executed."^  On  the  ground  that  an  officer  in 
taking  an  acknowledgment  acts  ministerially,  it  is  held 
that  it  is  not  sufficient  for  him  to  certify  that  the  acknowl- 
edgment was  taken  according  to  Jaw,  but  he  should  state 
what  was  done,  showing  a  compliance  with  the  statute.^ 
"The  clerk,"  said  the  court,  "is  a  ministerial,  and  not  a 
judicial  officer,  and  whether  the  feme  relinquished  her 
title  in  the  way  the  law  required,  it  was  not  his  duty  or 
province  to  decide.  It  was  his  duty  to  state  the  facts  in 
regard  to  her  acts  and  declarations,  and  whether  they 
amounted  to  a  compliance  with  the  legal  requisitions,  and 
were  sufficient  to  pass  her  title,  it  would  devolve  upon  the 

State,  the  clerk  certifying  to  the  official  character  of  the  officer  shall  also 
state  tliat  the  deed  was  "executed  and  acknowledged  according  to  the 
laws  of  such  State,"  a  certificate  to  that  effect  by  the  clerk  settles  any 
question  as  to  the  form  of  the  acknowledgment :  Culbertson  v.  Whit- 
beck,  127  U.  S.  326. 

^  Learned  v.  Riley,  14  Allen,  109,  113,  per  Justice  Gray;  Odiorne  v. 
Mason,  9  N.  H.  24;  Lynch  v.  Livingston,  6  N.  Y.  422;  Hill  v.  Bacon,  43 
111.  477 ;  Biscoe  v.  Byrd,  15  Ark.  (Barber)  655 ;  Schultz  v.  INIoore,  1  McLean, 
520;  Williamson  v.  Carskadden,  36  Ohio  St.  664;  People  v.  Bartels,  138 
111.  322;  Doran  v.  Butler,  74  Mich.  643;  Ourtiss  v.  Colby,  39  Mich.  456; 
Halso  V.  Seawright,  65  Ala.  431.  See  Kimball  v.  Johnson,  14  Wis.  674. 
In  Biscoe  v.  Byrd,  15  Ark.  (Barber)  655.  659,  it  is  said  concerning  the 
power  of  taking  an  acknowledgment:  "It  is,  in  its  nature,  an  act  of  per- 
sonal trust,  and  is  conferred  on  several  officers,  some  of  whom  have  no 
judicial  power,  in  consequence  of  their  improved  capacity  and  integrity. 
It  belongs  to  that  class  of  duties  known  and  recognized  by  tliis  and  other 
courts  as  strictly  ministerial.  Thus,  it  has  been  held  that  taking  a  recog- 
nizance is  a  ministerial  act:  Albee  v.  Ward,  8  Mass.  84 ;  Levy  v.  Inglish, 

4  Ark.  65.  Taking  an  affidavit  is  such:  4  Bos.  &  P.  37.  And  so,  also, 
is  the  taking  of  an  acknowledgment  of  a  deed :  Gill  v.  Fauntleroy,  8  Mon. 
B.  177;  Beaumont  v.  Yateman,  8  Humph.  543;  Hopkins  v.  Menderbak, 

5  Johns.  234 ;  Moore  v.  Vance,  1  Ham.  1 ;  Kinsman  v,  Loomis,  11  Oliio, 
479." 

*  Gill  V.  Fauntleroy's  Heirs,  8  Mon.  B.  177. 
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judge  or  court  to  decide."^  There  are,  however,  some 
cases  in  which  it  is  intimated  that  an  officer,  in  taking  an 
acknowledgment,  performs  duties  of  a  judicial  nature. 
But  these,  we  believe,  will  be  found  on  examination  to 
have  been  decided  on  other  points,  and  though  the  ob- 
servation may  have  been  made  that  the  act  was  a  judicial 
one,  yet  the  decision  of  the  court  did  not  result  as  a  con- 
clusion from  the  assumption  that  such  was  the  case.^ 

'  Gill  V.  Fauiitleroy's  Heirs,  supra.    ' 

'  Thus,  in  Wasson  v.  Connor.  54  Miss.  351,  the  point  decided  by  the 
court  was  that  a  chancery  clerk,  who  is  the  cestui  </ue  trust  in  a  deed  of 
trust,  cannot  take  the  acknowledtrment  of  the  deed.  But  in  the  course 
of  its  opinion  the  court  said:  "Whatever  may  be  said  of  the  receiving 
for  record  and  recording  of  a  deed,  it  is  evident  that  the  takinsr  of 
acknowledgment  of  a  grantor  is  a  quan  judicial  act,  and  cannot  be  per- 
formed by  the  grantee  in  the  deed.  The  officer  who  takes  an  acknowl- 
edgment acts  in  a  judicial  character  in  determining  whether  the  jierson 
representing  himself  to  be,  or  represented  by  some  one  else  to  be,  the 
grantor  named  in  the  conveyance,  actually  is  the  grantor.  He  de- 
termines furtlier  whether  the  ptrson  thus  adjudged  to  be  the  grantor 
does  actually  and  truly  acknowledge  before  him  that  he  executed  the 
instrument.  By  his  certificate  he  makes  an  official  record  of  his  ailjudi- 
cation  on  these  points,  which  cannot  be  impeached  by  himself,  and 
sometimes  cannot  be  impeached  by  the  grantor:  Johnston  v.  Wallace, 
53  Miss.  331 ;  24  Am.  Rep.  699.  Inasmuch  as  no  man  can  be  a  judge  in 
his  own  case,  it  follows  that  the  grantee  in  a  deed  can  never  act  as  an 
officer  in  taking  an  acknowledgment  to  the  conveyance:  Beaman  v. 
Whitnev,  20  Me.  413;  Groesbeck  w.  Seeley,  13  Mich.  .•;29;  Goodhue  v. 
Berrien',  2  Sand.  Oh.  630." 

And  so  in  Jamison  v.  Jamison,  3  Whart.  457,  31  Am.  Dec.  536,  the 
point  decided  by  the  court  was  that  parol  evidence  was  inadmissible  to 
show  what  passed  at  the  time  of  the  acknowledgment  of  a  deed  by  a 
married  woman  for  the  purpose  of  contradicting  the  certificate,  except 
in  lases  of  fraud  and  imposition.  The  court,  however,  said:  "The  judge 
or  justice  of  the  peace,  in  taking  an  acknowledgment,  acts  judicially, 
not  ministerially.  The  law  imposes  on  him  the  duty  of  ascertaining  by 
his  own  view  and  examination  the  truth  of  the  matters  to  which  he  ia 
to  certify,  and  points  out  precisely  his  duty.  Having  thus  intrusted 
him  to  see  that  the  proper  forms  are  observed,  his  solemn  certificate 
that  they  have  been  observed,  on  the  faith  of  which  parties  act,  con- 
tracts are  proceeded  in,  moneys  are  paid,  and  deeds  accepted,  must  (in 
the  absence  of  fraud  or  collusion)  be  considered  as  entitled  to  full  faith 
and  credit;  and  cannot,  witliout  rendering  titles  to  real  estate  exceed- 
ingly insecure,  be  left  at  any  distance  of  time  afterward  to  the  uncertainty 
and  frailty  of  proof,  and  to  all  the  mistakes,  prejudices,  imperfections, 
and  hazards  that  attend  it."  See,  also,  Hornbeck  v.  Building  Assn.,  88 
Pa.  St.  64:  Griffith  v.  Ventress,  91  Ala.  366;  24  Am.  St.  Kep.  918. 
Deeds,  Vol.  1.  —  42 
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§  499.      Official  character  of  officer  should  appear. — 

The  general  rule  is  that  it  should  appear  from  the  certifi- 
cate that  the  person  who  took  the  acknowledgment  was 
an  officer  authorized  by  law  to  do  so.  Thus,  a  copy  of  a 
deed  was  offered  in  evidence  in  the  certificate  of  acknowl- 
edgment, of  which  it  was  not  expressed  that  the  person 
taking  it  was  an  officer  of  any  kind,  and  the  name  sub- 
scribed had  no  addition  of  any  ofiicial  character.  The 
plaintiff  offered  to  prove  by  other  evidence  that  the  person 
who  took  the  acknowledgment  was  a  duly  qualified  officer. 
The  deed  and  proof  were  both  rejected.  The  supreme 
court  sustained  the  ruling,  and  observed:  "The  acknowl- 
edgment or  proof  is  nothing  unless  it  be  taken  by  an 
authorized  officer,  and,  W'hether  the  person  be  authorized 
or  not,  is  a  fact  which  ought  to  appear  in  the  certificate 
of  the  officer  himself.  This,  prima  facie,  would  be  suffi- 
cient to  authorize  the  record,  and  to  throw  the  proof  on 
the  person  impeaching  the  deed.  In  this  case  nothing 
of  the  kind  appears  in  the  certificate,  or  attached  to  the 
subscription,  consequently  the  deed  was  not  duly  re- 
corded, and  the  co])y  cannot  be  received  as  evidence."  ^ 
If,  in  the  body  of  the  certificate,  the  officer's  official 
character  is  properly  described,  it  is  unnecessary  to  add 
the  title  of  his  office  to  his  name.^ 

'  Lessee  of  Johnston  t;.  Haines,  2  Ohio,  55;  15  Am.  Dec.  533.  The 
court,  however,  confines  the  exclusion  of  proof  to  tlie  case  of  tlie  copy 
of  the  deed  offered  in  evidence,  saying:  "  Proof  distinct  from  the  certifi- 
cate upon  which  the  record  was  made,  that  the  person  who  took  the 
acknowledgment  was  in  fact  a  justice  duly  qualified,  could  not  be  re- 
ceived at  the  trial,  because  it  was  a  copy,  and  not  the  original,  to  which 
the  evidencti  was  intended  to  be  applied.  We  do  not  decide  what  would 
be  the  law  had  the  original  deed  been  in  court,  and  proof  offered  tliat 
the  person  who  took  the  acknowledgment  was  a  justice.  We  think  it 
clear  that,  in  the  case  of  a  cojy,  such  proof  cannot  be  received.  The 
record  being  irregular,  the  original  is  not  proved,  and,  until  that  is  done, 
a  copy  cannot  be  used  " :  And  see,  also,  Cassell  v.  Cooke,  8  Serg.  &  R. 
268;  11  Am.  Dec.  610;  Lincoln  D.Thompson,  75  Mo. 613;  Myers  v.  Boyd, 
96  Pa.  St.  427. 

^  Brown  v.  Farran,  3  Ohio,  140;  Lake  Erie  etc.  R.  R.  Co.  v.  Whitham, 
]5o  111.  514;  46  Am.  St.  Rep.  355.  If  the  title  of  the  officer  stated  in  the 
body  of  the  certificate  of  acknowledgment  is  that  of  one  not  authorized 


659  ACKNOWLEDGMENT  OF  DEEDS.  §  500 

§  600.     Certificate  prima  facie  evidence.  —  But  if  the 

officer  describes  himself  as  an  officer,  ou  whom  the  law 
confers  authority  to  take  acknowledgments,  he  is  not 
required  to  state  in  his  certificate  that  he  is  so  authorized.' 
If  the  person  taking  an  acknowledgment  styles  himself 
an  officer  before  whom  an  acknowledgment  may  be  taken, 
his  certificate  is  priina  facie  evidence  of  the  fact  that  he  is 
such  officer.^  And  where  a  certificate  purporting  to  have 
been  made  in  a  particular  county,  states  that  the  officer  is 
"an  acting  justice  of  the  peace,"  without  designating  of 
wliat  county,  his  official  character  is  sufficiently  showu.^ 
But  it  was  held  in  Illinois  that  a  deed  to  land  in  that 
State,  executed  and  acknowledged  in  another  State,  was 
not  admissible  in  evidence  for  the  reason  that  the  certifi- 
cate of  the  judge  in  the  latter  State  did  not  show  that  the 
justice  taking  the  acknowledgment  was  such  at  the  time  the 
acknowledgment   was   taken,  but  stated   only  in  general 

to  take  the  acknowledgment,  and  the  snfRx  to  the  signature,  read  in 
connection  with  the  deed,  shows  an  officer  having  such  authority,  the 
suffix  will  control :  Summer  v.  Mitchell,  29  Fla.  179 ;  30  Am.  St.  Rep. 
106. 

*  Lessee  of  Levingston  v.  McDonald,  9  Ohio,  168.  In  Sparrow  v.  Hovey, 
41  Mich.  708,  the  certificate  of  acknowledgment  was  headed  :  "The  State 
of  New  York,  New  York  County,  ss.,"  and  signed  Edwin  F.  Corey,  Com. 
for  the  State  of  Michigan,  in  New  York.  Tiie  officer  described  himself 
in  the  body  of  the  certificate  as  "a  commissioner  for  the  State  of  Michi- 
gan, within  and  for  said  county."  The  official  seal  consisted  of  a  red 
wafer  impressed  with  the  words  Edwin  ,  Commissioner  of  Deeds 
for  Michigan.  There  was  no  recital  in  the  certificate  that  the  officer  was 
appointed  and  commissioned  by  the  governor.  The  court  held  that  the 
dee(,l  to  which  the  certificate  was  attached  was  suflicient  to  entitle  the 
deed  to  admission  in  evidence,  and  said :  "Objection  was  made  that 
the  full  name  of  the  commissioner  did  not  appear  in  the  impression 
made  on  the  oflicial  seal,  the  first  name,  Edwin,  only  appearing.  Tliere 
is  nothing  in  this  that  should  cause  any  doubt  whatever  to  be  thrown 
upon  the  matter.  It  very  frequently  hai)pens  that  a  clear  and  distinct 
impression  in  full  does  not  appear,  but  this  has  not  generally  been  con- 
sidered as  throwing  any  doubt  upon  the  genuineness  of  the  ofiicial  act. 
It  was  not  necessary  for  the  commiss-ioner  in  the  body  of  the  certificate 
to  recite  the  source  of  liis  power,  or  that  he  had  duly  qualified,  any  more 
than  it  would  be  for  a  notary  or  justice  of  the  peace." 

^  Tuten  V.  Gazan,  18  Fla.  751. 

*  Livingston  v.  Kettelle,  1  Gilm.  116;  41  Am.  Dec.  166. 
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language  the  fact  that  he  was  a  justice.^  Mr.  Justice 
Coweii  said  that  if  the  certificate  was  not  to  be  taken  as 
presumptive  evidence  of  the  facts  recited,  the  objections 
that  might  be  made  to  a  certificate  would,  if  allowed, 
"destroy  almost  entirely  the  utility  of  the  statutes,  which 
declare  a  probate  or  certificate  of  acknowledgment  in- 
dorsed by  certain  officers  upon  a  deed,  to  be  prima  facie 
evidence  of  its  execution.  If  their  official  character,  their 
signatures,  and  that  they  acted  within  their  territorial 
jurisdiction,  must  be  shown  by  extrinsic  evidence,  the 
party  may  as  well,  and  in  general,  perhaps,  with  more 
convenience  to  himself,  procure  the  common-law  proof. 
The.  practice  is  to  take  a  certificate  which  appears  on  its 
face  to  be  in  conformity  with  the  statutes,  as  proof  of  its 
own  genuineness.  It  need  only  be  produced.  There  is  no 
need  of  extrinsic  proof,  such  as  showing  by  whom  it  was 
made,  any  more  than  of  a  notary's  certificate  when  re- 
ceived under  the  commercial  or  civil  law,  or  a  clerk's  cer- 
tified rule  of  the  court  in  which  the  cause  is  pending. 
Accordingly,  where  the  certificate  describes  the  proper 
officer,  acting  in  the  proper  place,  it  is  taken  as  proof 
both  of  his  character  and  local  jurisdiction.  He  is  like 
an  officer  authorized  to  take  testimony  de  bene  esse  under 
various  statutes."^ 

§  501,  Abbreviations  are  sufficient  desig-nation  of 
official  character. — An  abbreviation  of  the  otficial  name 
of  the  officer  taking  the  ackuowlclgment  is  sufficient. 
Thus,  the  letters  "J.  P."  sufficiently  indicate  that  the 
officer  to  whose  name  they  are  attached  is  a  justice  of  the 
peace.  The  statute  of  Mississippi  provided  that  an  ac- 
knowledgment might  be  made  before  certain  officers,  and 
that  "  a  certificate  thereof  must  be  written  on  or  under 
the  deed  or  conveyance,  and  signed  by  the  officer  before 

1  Phillips  V.  People,  11  111.  App.  340. 

*  Thurman  v.  Cameron,  24  Wend.  87,  92.  See,  also,  Thompson  v. 
Morgan,  6  Minn.  220;  Hassler  i;.  King,  9  Gratt.  115;  Belo  v.  Mayer,  79 
Mo.  67;  Evans  v.  Lee,  11  Nev.  194;  Ttiten  v.  Gazan,18  Fla.  751;  Bell  v. 
Fry,  5  Dana,  341;  Harding  v.  Curtis,  45  lil.  252. 


601  ACKNOWLEDGMENT  OF  DEEDS.  §  502 

whom  it  was  made."  A  justice  of  the  peace  in  taking 
an  acknowledgment  appended  to  liis  signature  the  letters 
"J.  P."  The  court  said:  "It  is  not  provided  tliat  tlie 
certificate  shall  contain  a  description  of  the  office  of  the 
person  taking  tlie  acknowledgment,  nor  is  any  mode  of 
showing  his  uflicial  character  prescribed.  It  may,  there- 
fore, be  shown  either  in  the  body  of  the  certificate,  or 
by  additions  and  prescriptions  attached  to  his  signature. 
If  it  appear  by  the  latter  mode,  it  is  sufficient  if  it  be 
done  in  such  manner  as  to  render  the  description  of 
the  oflicer  plain  and  easily  intelligible,  and  abbreviations 
may  be  used,  if,  in  general  understanding,  their  import 
be  known  and  fixed.*  Tlie  abbreviations  here  used  are 
in  very  general  use,  and  it  may  be  safely  said  that  there 
are  few  persons  capable  of  reading  and  writing,  who  did 
not  understand  the  letters  'J.  P.'  to  signify  justice  of  the 
peace."  •  So,  where  the  only  description  of  the  official 
character  of  the  person  who  took  an  acknowledgment  of 
a  deed  in  another  State  was  supplied  by  the  letters  "  J.  P." 
appended  to  his  name,  it  was  held  that  the  certificate  pre- 
cribed  by  statute  as  to  the  execution  of  deeds  in  other 
States,  containing  an  attestation  of  the  official  character 
of  the  acknowledging  officer  as  a  justice  of  the  peace,  was 
sufficient  to  show  that  he  was  such  officer.^  The  letters 
"  N.  P."  are  sufficient  to  show  that  the  officer,  opposite  to 
whose  name  they  are  written,  is  a  notary  public* 

§  602.  Proof  aliunde  of  official  character. — Where 
it  is  not  required  by  statute  that  the  certificate  of  tlie 
acknowledging  officer  shall  show  that  he  is  an  oflicer  au- 
thorized by  law  to  take  acknowledgments,  the  fact  may 
be  proved  aliunde.^     In  the  Supreme  Court  of  the  United 

^  Citing  Duval  v.  Covenhoven,  4  Wend.  561. 

»  Rasa  V.  Win<,'ate,  30  Miss.  440. 

»  Final  v.  Backus,  18  Midi.  218. 

*  Rawley  v.  Berrian,  12  111.  198,  200.  In  Summer  v.  :Mitohell.  29  Fla. 
179;  30  Am.  8t.  Rep.  10t>,  this  section  is  cited  as  authority,  and  many 
important  cases  are  collated. 

"  Scott  V.  Galliiirher.  14  Sere;.  &  R.  333;  10  Am.  Dec.  508;  Bennett  r. 
Paine,  7  Walts,  3J4;  32  Am.  Dec.  705;  ShulLs  v,  Moore,  1  McLean,  o20; 
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States,  where  the  certificate  of  acknowledgment  did  not 
contain  an  official  designation  of  the  officer  who  took  the 
acknowledgment,  it  was  decided  that  under  the  Maryland 
statute,  this  fact  might  be  shown  by  parol  evidence.  Mr. 
Chief  Justice  Taney  said:  "  We  perceive  nothing  in  the 
Maryland  acts  of  assembly  which  requires  justices  of  the 
peace  or  other  officers  to  describe  in  their  certificates 
their  official  characters.  It  is  no  doubt  usual  and 
proper  to  do  so,  because  the  statement  in  the  certificate 
is  prima  facie  evidence  of  the  fact,  where  the  instrument 
has  been  received  and  recorded  by  the  proper  authority. 
But  such  a  statement  is  not  made  necessary  by  the  Mary- 
land statutes.  And  whenever  it  is  established  by  proof 
that  the  acknowledgment  was  made  before  persons  au- 
thorized to  take  it,  it  must  be  presumed  to  have  been 
taken  by  them  in  their  official  capacity,  and  when  their 
official  characters  are  sufficiently  shown  by  parol  evidence, 
or  by  the  admissions  of  the  parties,  we  see  no  reason  for 
requiring  more  where  the  acts  of  the  legislature  have  not 
prescribed  it.  On  the  contrarj',  the  soundest  principles 
of  justice  and  policy  would  seem  to  demand  that  every 
reasonable  intendment  should  be  made  to  support  the 
titles  of  the  bona  fide  purchasers  of  real  property;  and 
this  court  is  not  disposed  to  impair  their  safety  by  insist- 
ing upon  matters  of  form,  unless  they  were  evidently  re- 
quired by  legislative  authority."^ 

Van  Ness  v.  Bank  of  United  States,  13  Peters,  17.  And  see  Ehodea  v. 
Selin,  4  Wash.  0.  C.  718;  Jeffreys  v.  CoUis,  4  Dana,  470;  Byerv.  Etnyre, 
2  Gill,  150;  41  Am.  Dec.  410. 

^  Van  Ness  v.  The  Bank  of  the  United  States,  13  Peters,  17,  21.  In 
Bennett  v.  Paine,  7  Watts,  334,  32  Am.  Dec.  765,  a  certificate  of  ac- 
knowledgment contained  no  declaration  of  the  official  character  of  the 
person  who  took  it.  A  copy  of  the  commission  of  the  officer  taken  from 
the  records  of  his  county,  and  certified  to  by  the  recorder  that  it  was  a 
true  copy,  was  offered  to  supply  the  defect.  Upon  this  point  the  court 
eay:  "  The  certificate  of  acknowledgment,  certainly  contains  no  asser- 
tion of  magisterial  character.  It  is  not  affirmative  of  either  office  or 
I)lace;  but  may  not  proof  of  these,  as  in  the  Commissioners  v.  Ross,  3 
Binn.  539;  [5  Am.  Dec.  383]  be  supplied  aliunde?  In  that  case  a  deposi- 
tion, in  the  caption  of  which  it  was  neither  stated  nor  apparent  that 
the  examiner  was  a  justice  for  the  county,  was  received  on  the  authenti- 
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§  503,  Stating  the  name  of  the  grantor  in  the  cer- 
tificate.—  The  name  of  the  party  acknowledging  the 
deed  should  always  appear  in  the  certificate.  And  in 
some  cases  the  omission  to  do  so  has  been  held  to  vitiate 
the  acknowledgment.'     A  certificate  omitting  the  name  of 

cation  of  the  fact  by  the  prothonotary's  certificate;  and  in  what  does  it 
differ  from  the  present  ?  In  nothin^;,  perhaps,  but  that  the  identity  of 
the  person  was  more  distinctly  disclosed ;  and  that  the  supplemental 
certificate  was  given  by  the  prothonotary  instead  of  the  recorder.  The 
evidence  that  tlie  act  was  done  within  the  jurisdiction  of  liim  who  is 
thus  proved  to  have  been  a  maaistrate,  is  equal,  if  not  greater,  in  the 
present,  for  we  have  the  exemplification  of  a  commission  to  a  person  of 
the  same  name  who  was  commissioner  for  the  county  in  which  the  grantors 
reside.  In  Dunn  r.  Tlie  Commonwealth,  14  8erg.  &  R.  432,  the  exem- 
plification of  a  sheriff's  bond,  required  by  statute  to  he  taken  before  the 
recorder  of  deeds,  was  rejected,  though  the  name  of  the -subscribing  wit- 
ness was  identical  with  that  of  the  recorder,  because  it  was  thought  that 
the  statutory  proof  of  execution,  which  was  the  fact  directly  in  issue, 
ought  to  be  as  entire  as  the  common-law  proof  intended  to  be  superseded 
by  it.  Here  there  is  no  substitution  of  statutory  for  common-law  proof, 
and  the  question  of  law  is  collateral.  Is  it  too  much,  in  the  absence  of 
counter;  iroof,  to  presume  that  the  person  named  in  the  commission  is  he 
who  received  the  acknowledgment  ?  It  may  have  possibly  been  certified 
by  another  of  the  same  name,  there  or  elsewhere;  but  so  might  it  be  if 
it  did  contain  an  allirmation  of  character  and  place.  The  proof  to  sus- 
tain the  certificate  in  that  case  and  this,  is  the  presumption  which  the 
law  makes  in  favor  of  legality." 

1  Hissy.  McCabe,  45  Md.  84;  Smith  v.  Hunt,  13  Ohio,  260;  42  Am. 
Dec.  201 ;  Hayden  v.  Westcott,  11  Conn.  129.  In  Hiss  v.  McCabe,  supra., 
Bartol,  C.  J.,  delivering  the  opinion  of  the  court,  said:  "  Jacob  Murray, 
one  vjf  the  parties' grantors,  is  described  in  the  deed  as  the  heir  at  law 
anil  next  of  kin  of  said  Alexander  Murray  and  Victorine  Collins  as  the 
adopted  daughter  of  said  Alexander,  who  is  mentioned  in  his  will  as 
Victorine  Murray.  This  deed  is  produced  for  the  purpose  of  showing 
that  the  title  to  the  nine  inches  of  ground  not  embraced  in  the  lease, 
which  it  is  alleged  has  been  acquired  by  Alexander  Murray  in  fee  by 
adversary  and  exclusive  possession,  has  been  thereby  vested  in  the  ap- 
pellee. But  it  is  inefftctual  for  that  purpose,  the  same  not  having  leen 
arknowlcdged  accordin'_'  to  law.     The  acknowledgment  purports  to  have 

been  made  by  ^Murray,  without  other  designation  of  the   person 

making  the  acknowledgment,  whicli  is  insutficient  to  convey  the  title  of 
Jacob  Murray,  even  if  it  were  satisfactorily  proved  that  he  was  the  heir 
at  law  of  Alexander  Murray,  deceased."  See,  also,  Lincoln  v.  Thomp- 
son, 7')  Mo.  613;  Wilcoxon  i-.  Osborn,  77  Mo.  621;  Magness  i-.  Arnold, 
31  Ark.  103.  But  one  christian  name  is  recoLrnized:  Sciiofield  r.  Jen- 
nings, 68  Ind.  232;  James  v.  Stiles,  14  Pet.  322;  Page  v.  Arnim,  29  Tex. 
53. 
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the  grantor,  was  held  not  to  import  an  acknowledgment 
by  him.  Bissell,  J.,  speaking  for  the  majority  of  the 
court,  said:  "  It  has  been  said  again,  that  the  certificate 
is  the  language  of  the  magistrate;  and  that  its  fair  im- 
port is  that  the  person  by  whom  the  deed  is  executed, 
appeared  and  acknowledged  it.  If  this  be  so,  the  deed  is 
undoubtedly  well  acknowledged.  But  are  not  the  terms 
of  the  acknowledgment  always  the  language  of  the  per- 
son  making  it?  And  does  the  certificate  of  the  magis- 
trate import  anything  more  than  it  was  made  before  him, 
and  in  his  presence  ?  And  is  it  the  fair  import  of  this 
certificate  that  the  grantor  appeared  and  made  the  ac- 
knowledgment? The  certificate  is,  to  say  the  least  of  it, 
equivocal;  and  every  word  of  it  would  be  satisfied,  pro- 
vided some  person  other  than  the  grantor,  appeared  be- 
fore the  magistrate  and  acknowledged  the  instrument. 
How,  then,  can  we  say  that  the  requirements  of  the 
statute  have  been  complied  with;  and  that  this  deed 
has  been  duly  acknowledged  by  the  grantor?  If  we  were 
permitted  to  look  away  from  the  certificate  and  to  spec- 
ulate upon  probabilities,  we  might,  and  undoubtedly 
should,  come  to  the  conclusion  that  the  deed  was  ac- 
knowledged by  the  grantor;  because  it  is  highly  improbable 
that  any  other  person  should  have  appeared  and  made  the 

acknowledgment But  we   may  not  thus  speculate. 

We  can  only  give  a  construction  to  the  certificate;  and 
upon  this  a  majority  of  the  court  are  of  the  opinion 
that  the  deed  is  not  duly  acknowledged,  and  that  it  was 
properly  rejected  in  the  circuit."^      A    similar  decision 

'  Hayden  v.  Westcott,  11  Coim.   129.    The  acknowledgment  was  in 

these  words:  "Personally  appeared ,  and  acknowledged  this 

instrument  by  him  sealed  and  subscribed,  to  be  his  free  act  and  deed." 
Church,  J.,  dissented  and  said:  "In  the  construction  of  deeds  and  other 
writings,  if  the  court  can  discover  the  meaning  intended  to  be  conveyed, 
with  such  a  degree  of  moral  certainty  as  to  leave  no  reasonable  doubt  of 
8uch  meaning,  the  intention  so  expressed,  if  consistent  with  the  rules  of 
law  and  the  purposes  of  the  parties,  should  be  supported.  When  I  look 
over  this  deed  in  connection  with  tlie  certifii-ate  of  the  magistrate,  I 
think  I  see  with  all  this  certainty,  that  it  has  been  acknowledged 
according  to  law.     I  have  no  doubt  but  the  evidence  of  an  acknowledg- 
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was  made  in  Ohio,  where  the  certificate  of  acknowledg- 
ment was  held  void  for  the  omission  of  the  name  of 
the  mortgagor,  the  court  remarking:  "  If  Folsoin  is  blank, 
and  blank  is  Folsom,  the  execution  of  the  mortgage  is 
complete,  but  as  no  evidence  is  adduced  to  prove  these 
facts,  we  know  of  no  rule  of  law  which  will  authorize  us 
to  infer  that  Ezekiel  Folsom,  the  grantor,  is  just  nobody 
at  all."  ^ 

ment  of  a  deed  slionld  appear  upon  the  deed  and  be  in  writinp.  The 
certificate  or  evidence  of  acknowledgment  is  a  part  of  the  deed,  and  is  to 
be  construed  in  reference  thereto.  To  the  deed  in  question  the  signa- 
ture and  seal  of  Knight  Whittemore,  the  grantor,  are  affixed  by  himsdf; 
and  immediately  follows  the  official  certificate  of  the  magistrate  of  the 
acknowledgment.  In  this  certificate,  the  magistrate  alone  is  speaking; 
and  he  certifies  to  the  truth  of  several  facts:  First,  that  some  one  ap- 
peared before  him  in  person,  for  he  says  'personally  appeared' ;  secondly, 
that  the  person  acknowledged  the  deed  to  be  his  free  act,  'and  acknowl- 
edged this  instrument,'  etc. ;  thirdly,  that  the  person  thus  appearing 
and  acknowledging  the  deed  was  in  fact  the  grantor,  Knight  Wliitte- 
more,  'by  him  sealed  and  subscribed,'  etc.  It  is  not  doubted  that  a 
certificate  averring  the  grantor  of  the  deed  appeared  and  acknowledged 
it,  without  giving  his  name,  would  be  sufficient.  It  appears  to  me  that 
the  present  certificate  is  equivalent  to  such  a  one.  To  give  to  this  cer- 
tificate this  construction,  it  is  not,  in  my  opinion,  necessary  to  supply 
any  words  which  may  be  supposed  to  have  been  omitted ;  but  if  it  was, 
then  the  words  'which  was'  inserted  next  after  the  word  'instrument' 
would  give  to  the  certificate  certainty  to  a  common  intent  at  least.  And 
that  words  may  be  supplied  to  effect  a  constructi-^n  manifestly  in  sup- 
port of  intention  is  well  settled:  Booth  v.  Wallace,  2  Root,  247;  Couch 
V.  Gurham,  1  Conn.  36;  Bigelow  v.  Benedict  et  al.,  6  Conn.  116;  Peck  v. 
Wallace,  9  Conn.  453;  Wright  v.  Dickinson,  1  Dow,  141,  147;  1  Chitty 
Gen.  Prac.  124.  But  if  the  language  used  is  capable  of  two  constructions, 
which  in  the  present  case  I  am  bound  to  concede,  I  adopt  that  which  is 
consistent  with,  and  will  support  the  validity,  of  the  deed." 

1  Smith's  Lessee  v.  Hunt,  13  Ohio,  260,  2^9;  42  Am.  Dec.  201.  But 
Bee  AVilcoxon  v.  Osborn,  77  Mo.  621.  A  deed  purporting  to  be  signed 
by  Geo.  H.  Case,  in  the  certificate  of  acknowledgment  of  which  the  no- 
tary certifies  that  Geo.  H.  Crane  was  known  to  him  to  be  the  signer  and 
sealer  of  such  deed,  is  not  competent,  without  further  proof,  to  estab- 
lish a  conveyance  by  Geo.  H.  Case:  Heil  v.  Redden,  :;8  Kan.  255.  A 
certificate  without  explanation  that  James  B.  acknowledged  the  execu- 
tion of  a  deed  signed  by  and  purporting  ^o  be  the  act  of  Jonas  B.  will 
not,  it  is  held,  entitle  it  torecor  I :  Stephens  v.  Moite,  81  Tex.  115.  If  a 
deed  is  signed  F.  W.  Chandler  and  appears  to  have  been  acknowledged 
by  T.  W.  Chandler,  the  acknowledgment  is  insufficient:  Carleton  v. 
Lombardi,  81  Tex.  355.     But  see  Cheek  v.  Herndon,  82  Tex.  146. 
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§  504.  Certificate  sufficient  if  it  shows  the  grantor's 
name  by  reference. — The  certificate  of  acknowledgment, 
however,  will  be  sufficient,  even  if  the  name  of  the 
grantor  be  defectively  stated  or  entirely  omitted,  if  it  ap- 
pear, with  reasonable  certainty,  that  the  instrument  was  ia 
fact  acknowledged  by  the  grantor.  Thus,  in  a  deed,  one 
of  the  grantors  was  designated  as  Richard  G.  Bailey,  and 
it  was  signed  R.  G.  Bailey.  The  certificate  of  acknowl- 
edgment, after  a  designation  of  the  State,  county,  and 
town,  proceeded,  "this  thirty-first  day  of  January,  A.  D. 
1842,  Oliver  Hale  and  Daniel  Brown,  Richard  G.  person- 
ally appeared  and  acknowledged  this  instrument  by  them 
sealed  and  subscribed  to  be  their  free  act  and  deed,"  etc. 
The  court  was  of  the  opinion  that  though  the  surname 
was  omitted,  yet  the  statement  that  Richard  G.,  who  exe- 
cuted the  instrument,  acknowledged  it,  made  it  sufiiciontly 
certain  that  it  was  acknowledged  by  the  grantor.^  So 
where  the  certificate  of  acknowledgment  omitted  the  name 
of  the  grantor,  but  described  him  as  "the  signer  and  sealer 
of  the  foregoing  instrument,"  the  certificate  was  held  suf- 
ficient.^    And  a  certificate  which  shows  that   the  person 

1  Chandler  v.  Spear,  22  Vt.  388.  And  see  Wilcoxson  v.  Osborn,  77  Mo. 
621 ;  Owen  v.  Baker,  101  Mo.  407 ;  20  Am.  St.  Rep.  618 ;  14  S.  W.  Rep. 
175;  Hughes  v.  Morris,  110  Mo.  306;  19  S.  W.  Rep.  481;  Summer  v. 
Mitchell,  29  Fla.  179;  30  Am.  St.  Rep.  106;  Clelaud  v.  Long,  34  Fla.  353; 
Logan  V.  Williams,  76  111.  175;  Chase  v.  Whiting,  30  Wis.  544;  Hiles  v. 
La  Flesh,  59  Wis.  465;  18  N.  W.  Rep.  435;  Brunswick  etc.  Co.  v.  Brack- 
ett,  37  Minn.  58;  33  N.  W.  Rep.  214;  Wells  v.  Atkinson,  24  Minn.  161; 
Robidoux  V.  Cassilegi,  10  Mo.  App.  516;  Chandler  v.  Spear,  22  Vt.  388; 
Brooks  V.  Chaplin,  3  Vt.  281 ;  23  Am.  Dec.  209;  Sharpe  v.  Orme,  61  Ala. 
263;  Kelly  v.  Rosenstock,  45  Md.  389;  Frostburg  Mat.  Building  Assn.  v. 
Brace,  51  Md.  508;  McClure  v.  McOlurg,  53  Mo.  173;  Kelly  v.  Calhoun, 
95  U.  S.  710;  Basshor  v.  Stewart,  54  Md.  376. 

*  Sanford  v.  Bulkley,  30  Conn.  344.  The  opinion  of  the  court  was 
delivered  by  Butler,  J.,  who  in  the  course  of  it  said:  "The  statute  re- 
quires that  every  deed  of  houses  and  lands  shall  be  acknowledged  by  the 
grantor  to  be  his  free  act  and  deed  before  one  of  certain  specified  oflicers, 
and  the  construction  given  it  by  this  court  requires  that  the  offii;er  should 
make  a  certificate  in  writing  on  the  deed,  to  be  recorded  with  it,  that 
such  acknowledgment  has  been  made  before  him.  No  particular  form 
of  certificate  la  necessary.  It  is  sufficient  if  the  fair  import  of  it  is  that 
the  grantor  appeared  in  person  before  the  officer  and  acknowledged  that 
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who  made  the  acknowledgment  is  the  grantor,  even  if  it 
omits  bis  name,  is  siiHicient  if  it  refers  to  him  by  name 
in  the  wife's  acknowledgment.' 

§  505.      Presiiniption  that  parties  use  their  real  names. 

The  presumption  of  law  naturally  is  that  a  person  uses 

the  instrument  waa  his  free  act  and  deed.  A  concise  and  perfect  form 
has  long  been  in  general  use.  Omissions  in  that  form  have  brought 
questions  respecting  the  salliciency  of  the  certificate  several  times  before 
the  court.  Thus,  in  Stanton  v.  Button,  2  Conn.  527,  thfre  was  an  omis- 
sion of  the  wonl  'acknowlcilged,'  and  the  court  properly  held  that  the 
certificate  did  not  import  that  the  grantor  had  acknowledged  the  deed, 
and  that  it  was  fatally  defective.  In  Hayden  v.  Westcott,  11  Conn.  129, 
the  name  of  the  person  who  appeared  was  omitted,  and  the  certilicate 
varied  somewhat  from  the  usual  form.  There  the  words  were :  '  Person- 
ally  appeared ,  and  acknowledged   this   instrument   by  him 

sealed  and  subscribed  to  be  his  free  act  and  deed.'  A  majority  of  the 
court  were  of  ojiinion  that  the  certificate  did  not  fairly  import  that  the 
grantor  ai'peored,  for  that  although  the  words  'by  him  sealed  and  sub- 
scribed' referred  to  the  grantor,  they  did  not,  with  certaintj^  to  a 
common  intent,  refer  to  the  person  who  appeared  to  make  the  acknowl- 
edgment.    In   this  case  the   language  is:    'Personally  appeared  

,  signer  and  sealer  of   the  foregoing  instrument,'  etc.     If  it  was: 

'Personally  appeared  ,  grantor  in  the  foregoing  instrument,' 

it  would  clearly  be  sufficient.  But  the  grantor  signs  and  seals  an  instru- 
ment, and  the  witnesses  'subscribe'  or  'attest'  it.  The  w  ords  'signer  and 
sealer,'  therefore,  used  in  the  same  connection,  fairh'  import  that  the 
'grantor'  appeared  and  mi'de  the  acknowledgment.  It  is  claiiiied  that 
the  certificate  should  show  that  the  person  who  acknowledged  was  the 
veritable  grantor,  known  to  the  7nagistrate  as  such.  A  certiticat<i  expressly 
asserting  actual  knowledge  of  the  identity  of  the  person  by  the  officer  is 
required  in  some  States,  but  never  has  been  in  this,  the  ordinary  pre- 
sumption that  the  magistrate  had  acted  rightly  having  been  deemed 
suflicient.  And  in  this  case,  if  the  name  of  the  grantor  had  been  in- 
serted in  the  blank,  the  certificate  would  not  for  that  reason  show  that 
the  veritable  grautur  appeared  and  acknowledged  the  deed,  without  the 
aid  of  that  presuuiption,  for  there  may  be  manv  of  the  same  name,  or 
the  name  may  have  been  inserted  by  the  draughtsman,  and  not  b_v  the 
magistrate,  and  the  deed  carried  and  acknowledged  before  him  by  an- 
other person  of  the  same  name.  It  is  not,  indeed,  in  any  case  the  mere 
jiresence  of  the  name  of  the  grantor  in  the  blank  of  the  common  certifi- 
cate which  furnishes  satisfactory  evidence  that  the  grantor  acknowlelged 
the  deed,  but  tlie  addition  of  the  words  '.signer  and  sealer  of  the  foregoing 
instrument,'  which  distinguish  him  from  those  of  the  same  name,  in 
conjunction  with  the  i)resumption  that  the  nia:'i:*trate  wa:^  acting  rightly, 
and  certifying  only  to  that  of  whicii  he  had  actual  knowledge." 
^  Magness  v.  Arnold,  31  Ark.  103. 
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his  real  name.  And  although  it  may  be  true,  as  matter  of 
fact,  yet  it  is  not  a  legal  presumption  that  he  is  known  by 
different  names.  On  this  ground  a  deed  which  purported 
to  have  been  made  by  Hiram  Sherman,  but  was  signed 
Harmon  Sherman,  although  it  appeared  to  have  been  ac_ 
knowk'dged  by  Hiram  Sherman,  was  held  so  defective  in 
acknowledgment  as  not  to  be  admissible  on  the  acknowl- 
edgment alone,  in  evidence.  The  ground  upon  which  the 
court  based  its  decision  is  found  in  this  language:  "In  the 
absence  of  proof,  a  deed  signed  by  Harmon,  and  acknowl- 
edged by  Hiram,  is  signed  and  acknowledged  by  diSerent 
persons.  There  is  nothing  in  the  certificate  of  acknowl- 
edgment which  can  supply  the  defect,  if  it  could  be  sup- 
plied in  that  way,  upon  which  there  is  no  occasion  to 
express  an  opinion.  Hiram  Sherman,  in  legal  presump- 
tion, has  executed  no  deed  which  he  could  acknowledge. 
A  person  may  be  known  by  an  alias  as  well  as  by  his 
real  name,  may  use  a  name  for  a  single  occasion  which 
he  would  be  estopped  to  deny.  But  this  could  only  be 
shown  by  directly  connecting  him,  by  proof,  with  the 
execution  and  delivery  of  the  deed,  and  in  such  a  case  he 
would  not  be  bound  because  he  had  acquired  a  new  name 
in  fact,  but  only  because  he  had  so  acted  that  in  the  given 
case  he  could  not  be  heard  to  dispute  his  own  act.  If  there 
had  been  proof  in  this  case  that  Hiram  Sherman  was 
known  also  by  tlie  name  of  Harmon  Sherman,  we  are  not 
prepared  to  say  it  would  not  have  laid  a  foundation  for 
introducing  the  record."^ 

§  506.  Acknowleclg-ment  in  court.  —  Deeds  under 
particular  statutes  have  sometimes  been  acknowledged  in 
open  court.  Under  these  statutes  it  is  held  that  a  certifi- 
cate which  states  that  the  deed  is  properly  acknowledged, 
is  not  defective  because  it  omits  to  state  the  name  of  the 
grantor.  The  presumption  in  such  a  case  is  said  to  be 
that,  inasmuch  as  the  deed  was  acknowledged  in  open 
court,  the  proceedings  of  the  court  were  regular.     It  hence 

»  Bootliroyd  v.  Engles,  23  Mich.  19. 
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would  follow,  in  the  absence  of  opposing  proof,  that  the 
statute  had  been  complied  with,  and  that  the  deed  had 
been  acknowledged  by  the  proper  person,  that  is,  the 
grantor.* 

§  507.  Acknowledffment  of  deed  by  trustee.  —  When 
a  trustee  executes  a  deed  in  that  capacity,  the  better  prac- 
tice undoubtedly  is  to  describe  him  in  the  certificate  of 
acknowledgineut  as  trustee.  But  an  omission  to  do  so 
does  not  render  the  certificate,  for  that  reason,  void.  A 
description  of  him  by  his  name  without  designating  his 
fiduciary  capacity  is  sufficient.^ 

§  508.  Certificate  should  affirmatively  show  substan- 
tial compliance  with  statute. — To  render  the  acknowl- 
edgment effectual,  it  must  affirmatively  appear  from  the 
certificate  that  the  requirements  of  the  statute  have  been 
substantially  observed.^     Thus,    the    statute    in  force   in 

>  Wise  V.  Postlewait,  3  W.  Va.  452;  Philips  v.  Ruble,  Litt.  Sel.  Cas. 
221.  In  the  first  case  the  court  said:  "When  it  is  certified  that  the 
deeds  were  acknowledged,  the  only  reasonable  construction  to  be  given 
to  the  terms  used  is,  to  hold  that  they  were  acknowledged  by  the  parties 
■whose  names  are  signed  to  them,  as  any  other  construction  would  ren- 
der the  acknowledgments  ineffectual."  In  the  latter  case  it  is  said: 
"As  the  deed  appears  to  have  been  acknowledged,  although  it  is  not 
stated  by  whom  that  acknowledgment  was  made,  yet  as  it  was  done  in 
open  court,  and  admitted  to  record,  we  must  presume  the  proceedings  in 
that  court  correct;  and,  consequently,  must  infer  that  before  it  was  ad- 
mitted to  record,  the  acknowledgment  was  made  by  those  persons  by 
whom  it  puri)orts  to  have  been  executed."  And  see  Hunter  v.  Bryan,  2 
Murph.  178;  5  Am.  Dec.  526.  Under  a  statute  authorizing  the  court  to 
admit  to  record  a  deed  as  to  any  person  whose  name  is  signed  thereto, 
when  it  shall  have  been  acknowledged  by  hini  in  such  court,  a  certificate 
that  "  at  a  court  held  for  A.  County,  February  4, 1867;  this  deed  was  pro- 
duced into  court,  and,  being  duly  acknowledged,  ....  according  to 
law,  was  thereupon  ordered  to  be  recorded,"  is  sufficient  toshiw  thutthe 
deed  was  acknowledged  before  the  court  on  the  day  named,  by  the  p.'r- 
sons  whose  names  are  signed  to  it,  and  hence  was  properly  recorded  :  I'ey- 
ton  V.  Carr's  Executors,  85  Va.  406.  Even  if  the  language  of  the  certifi- 
cate be  doubtful,  yet,  if  it  recites  due  acknowledgment,  and  shows  an  order 
for  recordation,  the  order  will  be  presumed  to  have  been  properly  niade, 
until  the  contrary  is  shown :  Peyton  v.  Carr's  Executors,  85  W.  Va.  456. 

=•  Dail  r.  Moore,  51  Mo.  589. 

>  Bryan  v.  Ramirez,  8  Cal.  461 ;  68  Am.  Dec.  340;  Knighton  v.  Smith, 
1  Or.  276;  Jocoway  v.  Gault,  20  Ark.  190;  73  Am.  Dec.  494;  Calumet 
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"Wisconsin^  1842,  required  that  the  officer  taking  the  ac- 
knowledgment should  certify  that  "  the  grantor  or  grant- 
ors was  or  were  known  to  him  or  them,  or  that  his,  her, 
or  their  identity  had  been  satisfactorily  proved."  The 
certiticate  of  acknowledgment  attached  to  a  deed  was:  "  Be 
it  known  that  on  the  thirtieth  day  of  August,  in  tlie  year 
of  our  Lord  1842,  before  the  subscriber,  chief  judge  of 
the  Circuit  Court  of  the  District  of  Columbia,  which  court 
is  a  circuit  court  of  the  United  States,  and  a  court  of 
record  and  of  law  of  said  district,  personally  appeared 
Daniel  Webster,  the  party  grantor  of  the  within  instru- 
ment, and  acknowledged  the  same  to  be  his  act  and  deed; 
and  at  the  same  time  personally  appeared  Caroline  Le  Roy 
Webster,  the  wife  of  the  said  Daniel  Webster,  and  ac- 
knowledged the  said  instrument  to  be  also  her  act  and 
deed."  The  court  held  that  as  the  certificate  did  not  show 
that  the  grantors  were  known  to  hira,  or  their  identity 
proven,  it  did  not  substantially  comply  with  the  statute, 
and  hence,  the  deed  was  not  entitled   to  record.^     In  a 

etc.  Co. -y.  Russell,  68  111.  426;  Smith  v.  Garden,  28  Wis.  685;  Fipps  i-. 
McGehee,  5  Port.  413;  Carpenter  v.  Dexter,  8  Wall.  513;  Wetmore  i;. 
Laird,  5  Biss.  160.  See,  also,  Smith  v.  Elliott,  39  Tex.  201 ;  Fryer  v. 
Rockefeller,  63  N.  Y.  268;  Fell  v.  Young,  63  111.  106;  Toulman  v.  Heidel- 
berg, 32  Miss.  268;  Combs  v.  Thomas,  57  Tex.  321 ;  Morse  v.  Clayton,  21 
Miss.  373 ;  Hartshorn  v.  Dawson,  79  111.  108;  Wells  v.  Atkinson,  24  Minn. 
161. 

'  Smith  V.  Garden,  28  Wis.  685.  Lyon,  J.,  said:  "  It  must  be  con- 
ceded, in  respect  to  the  form  of  tliese  certificates  of  acknowledgment, 
that  a  substantial  compliance  with  the  law  under  which  they  are  made 
is  all  that  is  required.  The  authorities  to  that  effect  are  numerous  and 
quite  uniform:  2  Pliillips  on  Evidence  (4th  ed.  notes),  585,  and  cases 
cited.  The  question  is,  therefore,  whether  the  certificate  of  Judge  Crancli 
ia  a  substantial  compliance  with  the  law  under  which  it  was  made.  It 
certainly  is  not  a  literal  compliance  ttierewith,  for  it  does  not  state  ex- 
pressly that  Mr.  and  Mrs.  Webster  were  known  to  him,  or  not  being 
known  to  him,  that  their  identity  was  satisfactorily  proved.  And  we 
think  that  it  is  not  a  substantial  compliance  with  the  law  in  those  re- 
spects. True,  the  certificate  describes  Mr.  Webster  as  the  party  grantor 
named  in  the  deed,  and  Mrs.  Webster  as  his  wife.  But  this  is  not  suffi- 
cient. The  law  required  that  the  certificate  should  show  whether  Judge 
Cranch  knew  them  personally,  or  whether  their  identity  was  proved  to 
him  by  satisfactory  evidence.  The  identity  of  a  person  who  acknowl- 
edges the  execution  of  a  conveyance  of  land  is  matter  of  substance;  and 
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case  in  Alabama,  Chief  Justice  Brickell  observes:  "The 
certificate  is  very  informal,  and  substitutes  some  words 
for  those  employed  in  the  form  prescribed  by  tlie  statute 
and  omits  otliers.  Yet,  when  the  deed  is  examined  in 
connection  with  the  certificate,  by  fair  legal  intendment 
it  appears  that  the  grantors,  on  tlie  day  of  the  date  ot  the 
deed,  acknowledged  that  with  knowledge  of  its  contents, 
they  executed  it  voluntarily.  While  courts  are  constrained 
to  disapprove  departures  from  the  simple  forms  prescribed 
by  the  statutes,  and  though  such  departures  render  titles 
insecure,  and  invite  litigation,  liberality  and  not  strict- 
ness of  construction  is  the  rule  which  has  been  observed. 
The  want  of  substance  cannot  be  disregarded,  opening  a 
door  for  fraud  and  forgery,  and  by  judicial  legislation 
nullifying  the  statute — words  cannot  be  added  to,  or  the 
equivalent  of  material  words  found  in  the  statutory  forms 
dispensed  with.  Yet  wdien  it  fairly  appears  that  the  statute 
has  been  substantially  complied  with,  a  literal  compliance 
with  the  literary  form  is  enacted." ' 

§  509.  Facts  showing:  compliance  with  statute  must 
be  stated. — All  the  facts  whose  occurrence  or  existence  is 
necessary  to  the  validity  of  the  certificate,  must  be  stated 

when  the  law  roqniros,  a8  it  did  in  this  case,  that  the  means  by  which 
Buch  identity  is  known  to  the  officer  before  whom  the  conveyance  is  ac- 
knowledged shall  be  stated  in  his  certificate,  the  omission  to  do  so  must 
necessarily  destroy  the  validity  of  the  certificate." 

»  Sharpe  v.  Orme,  61  Ala.  263,  267.  In  Belcher  v.  Weaver,  46  Tex. 
293,  26  Am.  Rep.  267,  Chief  Justice  Roberts,  in  delivering  the  opinion  of 
the  court,  says,  upon  the  point  mentioned  in  the  text:  "The  certificate 
of  the  officer  should  show  substantially  that  the  things  required  by  stat- 
ute had  been  done.  This  might  be  shown  in  a  certificate,  wherein  eacli 
part  is  not  separately  presented,  but  even  rather  confusedly  intermixed, 
if,  upon  a  consideration  of  the  whole  certificate,  it  could  be  seen  that 
they  had  been  done.  In  other  words,  what  is  stated  in  the  certiiicate  is 
intended  as  a  representation  on  paper  of  what  was  done  in  the  discharge 
of  his  duty,  imposed  upon  this  ollicer  by  the  law:  and,  altliough  the 
representation  may  blend  the  parts  in  one,  or  use  language  in  making 
the  representation  not  technically  appropriate,  still,  if  the  expressions 
used  in  making  the  representation,  as  the  officer  evidently  meant  them 
to  be  used  and  understood,  clearly  represent  the  several  things  to  have 
been  done  which  the  law  requires,  it  will  be  a  sufficient  certificate." 
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in  the  certificate  as  facts.     It  is  not  sufficient  for  the  ac- 
knowledging officer  to  state  that  the  acknowledgment  was 
taken  "according  to  law."     As  the  officer  acts  in  a  minis- 
terial and  not  in  a  judicial  capacity,  the  presumption  can- 
not arise  from  his  declaration  that  he  has  acted  "according 
to  law";  that  he  has  done  those  things  essential  to  the 
efficacy  of  his  certificate,  if  he  omits  to  certify  them.    The 
facts  that  he  states  in  his  certificate   are  presumptively 
true,  and   cannot  well   be  contradicted   save   in  peculiar 
cases,  where  questions  of  fraud  and  imposition  are  raised. 
But  if  it  were  sufficient  for   him   to  certify  that  the  ac- 
knowledgment  was   taken    conformably    to    the    statute, 
without  stating  the  facts  that  render  it  so,  it  would  follow 
that  he  had  the  power  of  determining  what  constituted  a 
valid  acknowledgment,  or  the  inquiry  would  constantly 
have  to   be   made  to  ascertain  whether  he   had   in  fact 
acted  in  compliance  with   the   statute.     But  he  has  not 
this  power,  nor  is  a  person  compelled  to  look  beyond  the 
certificate  to   ascertain  whether  it  is  true  or    not.     The 
presumption    is,  that   the  officer    certifies    truly,  and,  if 
tlie  facts  are  stated  in  his  certificate,  they  may  be  ac- 
cepted as  prima  facie  true.^ 

1  Gill  V.  Fauntleroy,  8  Mon.  B.  177;  Flanagan  v.  Young,  2  Har.  & 
McH.  38;  Lucas  v.  Cobbs,  1  Dev.  &  B.  228;  Meddock  v.  Williams,  12 
Ohio,  377.  See  Jones  v.  Lewis,  8  Ired.  70;  47  Am.  Dec.  338;  Wetmore 
V.  Laid,  5  Biss.  160.  In  Flanagan  v.  Young,  supra,  the  court  say :  "  The 
justices  have  power  to  examine  and  certify.  In  this  they  act  ministe- 
rially, and  not  judicially.  They  have  not  jurisdiction  to  decide  whether 
the  acknowledgment  is  according  to  law,  and  a  certificate  that  the  ac- 
knowledgment was  according  to  law  is  of  no  avail.  It  is  the  province 
and  jurisdiction  of  the  courts  to  determine  the  validity  and  efficacy  of 
deeds,  and  those  solemnities,  ceremonies,  and  requisites  on  which  this 
validity  depends.  But  if  this  certificate  is  adjudged  to  be  sufficient,  it 
will  transfer  the  jurisdiction  and  power  of  the  courts  to  ten  justices  out 
of  doors."  In  Lucas  v.  Oobb,  supra,  the  court,  in  speaking  of  the  certifi- 
cate of  acknowledgment  of  a  married  woman,  says :  "  In  the  present  case 
the  commissioner's  certificate  stating  that  she  did  acknowledge  the  same 
to  be  her  act  and  deed  in  due  form  is  too  vague  and  uncertain.  We  can- 
not tell  what  is  meant  by  the  words  'due  form.'  Whether  the  words 
'indue  form'  applies  to  her  having  signed,  sealed,  and  delivered  the 
deeds,  or  to  having  done  these  things,  and  also  that  they  were  done  with 
her  free  and  voluntary  assent,  leaves  us  in  uncertainty,  doubt,  and  con- 
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§  510.  Certificate  sufficiont  if  equivalent  words  to 
those  mentioned  in  the  statute  are  used. — The  statutes 
relating  to  acknowlcdgiiu-Dts  generally  contain  certain 
forms  which  are  declared  to  be  sufficient.  But  it  is  well 
settled  that  it  is  not  necessary  to  pursue  the  exact  lan- 
guage of  the  statute,  provided  it  is  substantially  complied 
with.  Though  the  statute  may  contain  certain  words,  yet 
if  equivalent  words  are  used  in  the  certilicate  it  will  be 
sufficient.^     "It  is  well  settled  that  the  exact  form  of  the 

jecturc.  The  law  never  intended  that  femes  covert  should  be  deprived  of 
their  titles  to  their  lands,  but  upon  the  most  clear  and  satisfactory  proof 
that  they  had  fully  consented  to  part  with  tlie  same.  Knowing  the  in- 
fluence of  the  husband,  the  law  is  careful  and  watchful  to  protect  them 
against  that  influence.  When  deeds  of  this  description  are  properly 
proved,  the  statute  requires  that  an  order  should  be  made  by  a  judge  or 
the  county  court  that  the  deed  and  the  accompanying  documents  should 
be  registered.  The  commission  and  cerlilicates  are  required  to  be  regis- 
tered, that  the  court  may  at  all  times  see  that  everything  required  by  law 
to  divest  the  feme  covert  of  her  title  had  been  complied  witli;  and,  also, 
that  the  vendee,  or  those  who  claim  under  him,  may  be  always  enabled, 
when  they  offer  the  deed  in  evidence,  to  show  to  the  court  that  the  title 
had  passed  from  the  feme  covert  according  to  all  the  requireme  .ts  of  the 
statute."   But  see  Newcomb  v.  Smith,  Wright,  208. 

1  Barton  v.  Morris.  15  Ohio,  40S;  Vance  v.  Schuyler,  1  Gilm.  (6  111.) 
160;  Alexander  v.  Merry,  9  Mo.  510;  Youn-  v.  State,  7  Gill  &  J.  260; 
Wiley  V.  Bean,  6  111.  30:^ ;  Davar  v.  Cardwell,  27  Ind.  478;  Doe  v.  Reed, 
3  111.  371 ;  Johnson  v.  Badger  etc.  Co.,  13  Nev.  351;  Morse  v.  Clayton,  21 
Miss.  373;  Cari-enter  v.  Dexter,  8  Wall.  5J3;  Bradford  v.  Dawson,  2  Ala. 
203;  Warner  V.  Hardy,  6  Md.  525;  Hollingswurth  v.  McDonald,  2  Har. 
&  J.  230;  3  Am.  Dec.  545;  .lacoway  r.  Gault,  20  Ark.  190;  73  Am.  Dec. 
494;  Wells  v.  Atkinson,  24  Minn.  161 ;  Halls  v.  Thompson,  1  Smedes  & 
M.  443;  Tiffany  v.  Glover,  3  Greene,  G.  387;  Talbot  v.  Simpson,  Peters 
C.  C.  188;  Dickerson  v.  Davis,  12  Iowa,  333;  Pickett  v.  Doe,  5  Smedes 

6  M.  470;  43  Am.  Dec.  523;  Sheldon  v.  Stryker,  42  Barb.  284;  s.  c.  29 
How.  Pr.  387;  Wise  v.  I'ostlewait,  3  W.  Va,  452;  Dorn  v.  Best,'  15  Tex. 
62;  Monroe  v.  Ark-dge,  23  Tex.  478;  Sharp  v.  Hamilton,  12  N.  J.  L. 
(7  Halst.)  109;  Hartshorn  r.  Dawson,  79  111.  108;  Talbert  v.  Dull,  70 
Tex.  675;  8  S.  W.  Rep.  530;  Muller  v.  Boone,  63  Tex.  91;  Wilson  r. 
Simpson,  80  Tex.  279;  16  S.  W.  Rep.  40;  Belbaze  v.  Ratto,  69  Tex.  636; 

7  S.  W.  Rep.  501;  Belcher  v.  AVeaver,  46  Tex.  293;  26  Am.  Rep.  2(57  • 
Watkins  v.  Hall,  57  Tex.  1 ;  Abney  v.  De  Loa.h,  84  Ala.  393;  4  So.  Rep! 
757;  Hobson  v.  Kissam,  8  Ala.  357;  Homer  r.  .^^hondeld,  84  Ala.  313;  4 
So.  Rep.  103;  Sharpe  v.  Orme,  61  Ala.  263;  Carter  v.  Chaudron,  21  Ala. 
72;  Harvey  v.  Dunn,  89  111.  585;  Caaimet  etc.  Dock  Co.  v.  Russell.  68 
111.  426;  Stuart  v.  Dutton,  39  111.  91;  Delaunay  v.  Burnett,  9  111.  4-34; 
Livingston  v.  Kettelle,  6  111.  116;  41  Am.  Dec.  166;  Ungues  v.  Morris', 
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certificate  given  in  the  statute  need  not  be  followed.  All 
that  is  necessary  is  a  substantial  compliance  with  the 
statute." '  As  said  by  Judge  Burnet  of  the  Supreme  Court 
of  Ohio:  "It  will  not  be  seriously  contended  that  the 
magistrate  is  bound  to  use  the  same  language  that  he 
finds  in  the  statute.  The  legislature  have  not  undertaken 
to  prescribe  a  form  of  acknowledgment  that  is  to  be  liter- 
ally pursued.  If  the  certificate  contains  the  substance  of 
the  law,  though  in  the  language  of  the  officer,  it  is  suffi- 
cient. On  any  other  principle  it  is  a  matter  of  doubt 
whetlier  the  records  of  the  State  contain  a  solitary  deed 
with  a  valid  acknowledgment.  It  is,  however,  safe  and 
prudent  to  adopt  the  language  of  the  act  with  but  little 
if  any  variation,  and  yet  it  would  be  attended  with  de- 
structive consequences  to  consider  such  an  adherence  as 
essential  to  the  validity  of  an  acknowledgment.  It  may 
become  a  question,  then,  how  far  the  magistrate  may 
deviate  from  the  words  of  the  act.  I  would  answer  the 
inquiry  by  saying  that  his  certificate  must  contain  the 

110  Mo.  306;  19  S.  W.  Rep.  481 ;  Chauvin  v.  Wagner,  18  Mo.  531;  Rob- 
son  V.  Thomas,  55  Mo.  581 ;  Owen  v.  Baker,  101  Mo.  407;  20  Am.  St.  Rep. 
618;  14  S.  \V.  Rep.  175;  Alexander  v.  Merry,  9  Mo.  510;  Kevvman  v. 
Samuels,  17  Iowa,  528;  Todd  v.  Jones,  22  Iowa,  146;  Bell  v.  Evans,  10 
Iowa,  353;  Tubbs  v.  Garwood,  26  Ark.  128;  Bigelow  v.  Livini^ston, 
28  Minn.  57;  Wells  v.  Atkinson,  24  Minn.  161;  Bensinier  v.  Fail,  35 
W.  Va.  15;  29  Am.  St.  Rep.  774;  12  S.  E.  Hep.  1078;  Watson  v. 
Michael,  21  W.  Va.  568;  Pickens  v.  Knisely,  29  W.  Va.  1;  16  Am.  St. 
Eep.  622;  11  S.  E.  Rep.  932;  Leftwich  v.  Neal,  7  W.  Va.  569;  Mc- 
Cormack  v.  James,  36  Fed.  Rep.  14;  Munger  v.  Baldridge,  41  Kan,  236; 
13  Am.  St.  Rep.  273;  21  Pac.  Rep.  159;  Kelly  v.  Calhoun,  95  U.  S.  7;0; 
Hall  V.  Gittings,  2  H.  &  J.  (Md.)  380;  Brown  v.  Farrun,  3  Ohio,  140; 
Thurman  v.  Cameron,  24  Wend.  87;  Claflin  v.  Smith,  15  Abb.  N.  C. 
241;  Sheldon  v.  Stryker,  42  Barb.  284;  27  How.  Pr.  387;  Bigelow  v. 
Livingston,  28  Minn.  57;  9  N.  \V.  Rep.  31;  Gregory  v.  Kenyon,  34  Neb. 
640;  52  N.  W.  Rep.  685;  Becker  v.  Anderson,  11  Keb.  493;  Spitznagle 
V.  Vanhesch,  13  Neb.  338;  Hockman  v.  McClanahan,  87  Va.  33;  12  S.  E. 
Rep.  230;  Tod  v.  Baylor,  4  Leigh,  498;  Shaller  v.  Brand,  6  Binn.  435;  6 
Am.  Dec.  482;  Mclntyre  v.  Ward,  5  Binn.  296;  6  Am.  Dec.  417;  Russ  v. 
Wingate,  30  Miss.  440;  Caruthers  v.  McLaran,  56  Miss.  371 ;  Gregory  u. 
Tord,  5  B.  Mon.  (Ky.)  471;  Nantz  v.  Bailey,  3  Dana,  111;  Woods 
V.  James,  87  Ky.  511;  9  S.  W.  Rep.  513. 
^  Henderson  v.  Grewell,  8  Cal.  584. 
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substance  of  everything  required  by  law.  No  substantial 
part  of  the  provision  can  be  dispensed  with.'" 

§  /511.  Illustrations. — Where  tlie  word  "are"  was 
omitted  from  a  certificate  of  acknowledi^nient  so  tliat  it 
read:  "Oh  this  day  i)orsonally  appeared  before  mre,  A.  P. 
Henkins  and  Elizabeth  Henkins,  his  wife,  wliose  names 
appear  subscribed  to  the  foregoing  deed  of  conveyance  as 

having  executed  the  same,  who personally  known  to 

me  to  be  the  real  persons  who,  and  in  whose  name  the 
acknowledgment  is  proposed  to  be  made,  and  acknowl- 
edged the  execution  thereof  as  their  voluntary  act  and 
deed,  and  for  the  uses  and  purposes  therein  expressed,"  it 
was  held  that  the  omission  was  immaterial  and  the  cer- 
tificate was  in  substance  sufficient.^     The  words  "signed 

'  In  Brown  v.  Farran,  3  Ohio,  140.  154.  In  Sharp  v.  Hamilton,  12 
N.J.  L.  (7  Halst.)  109,  it  is  said:  "This  deed  had  been  acknowledged 
before  a  proper  officer,  who  certified  that  the  grantors  acknowledged  the 
same  'to  be  tlieir  act  and  deed  for  the  uses  and  purp;;ses  therein  men- 
tioned,' instead  of  using  the  language  of  the  f-tatute,  that  they  'signed, 
B'^aled,  and  delivered  the  same,'  etc.  It  is  well  settled  that  a  substantial 
compliance  with  the  act  on  this  subject  is  sufficient  without  minute  at- 
tention to  form.  The  acknowledgment  in  this  case  is  full  as  comprehen- 
sive as  if  done  in  the  language  of  the  act;  for  it  could  not  be  the  deed  of 
the  parties  without  embracing  the  several  requisites  specified  in  the  act. 
It  was  urged,  in  argument,  that  the  legislature  did  not  intend  that  par- 
ties should  use  this  conclusive,  and  in  some  measure  tt  chni  al  language, 
lest  it  be  done  unadvicedly ;  but  that  they  should  specify  the  particulars 
of  the  execution  in  order  that  the  court  may  judge  whether  it  is  in  truth 
and  in  law  their  act  and  deed.  But  this  is  an  unusual  caution,  and,  as  I 
think,  unnecessary.  If  an  instrumental  witness  swear  to  tlie  execut  on 
of  a  deed  in  the  language  of  this  certificate,  that  proof  with  the  posses- 
sicn  of  the  deed  by  the  grantee  would  undoubtedly  be  sufficient  prmia 
facie  evidence  of  due  execution." 

A  certificate  staling  that  a  grantor  "signed"  the  deed,  instead  of  stat- 
ing that  she  "executed"  it,  will  not  vitiate  the  acknowledgment,  as  the 
words  are  equivalent:  Bensimer  v.  Fell,  oo  W.  Va.  15;  29  Am.  St.  Rep. 
774. 

»  Hartshorn  v.  Dawson,  79  111.  108.  Mr.  Justice  Scholfield,  in  deliver- 
ing the  opinion  of  the  court,  said  :  "The  supposed  delect  in  the  certili- 
cale  is  in  the  omission  of  the  verb  'are'  after  the  relative  'who,'  and  this 
is  claimed  on  the  authoritv  of  Tully  v.  Davis,  30  111.  103;  83  Am.  Dec. 
179.  In  that  case,  the  word  'known'  was  ondtted,  and  it  was  held  the 
omission  was  fatal.  The  reason  was  that  it  was  necessary  that  tlie  cer- 
tificate should  show  that  the  person  acknowledging  the  deed  was  known 
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and  senlecl,"  in  their  ordinary  acceptation,  are  equivalent 
to  the  expression  "signed,  sealed,  and  delivered,"  or 
"executed";  so  are  the  words  "without  undue  influence  or 
compulsion  of  her  hushand,"  equivalent  to  the  expression 
of  her  "own  free  will,  without  undue  influence  or  com- 
pulsion *of  her  husband."  And  where  a  statute  specifies 
tlie  latter  forms  of  expression,  tlie  former  ma}^  be  used  as 
their  equivalent.^  The  words  "seal  and  acknowledge"  are 
held  equivalent  to  "seal   and   deliver."^     The  law   upon 

to  the  officer  taking  the  acknowledgment,  and  the  court  was  not  author- 
ized to  presume  tliat  substantial  requirements  of  the  statute  liad  been 
complied  with  any  furLlier  than  the  certificate  affirmatively  showed. 
But  is  the  omission  here  material?  Supposj  the  word  'who,'  as  well  as 
the  word  'are,'  had  been  omitted;  would  it  not  in  that  event  have  been 
just  as  plain  that  A.  P.  Henkins  and  Elizabeth  Henkins,  his  wife,  were 
personally  known  to  the  officer  taking  the  acknowledgment,  as  if  those 
words  ha  !  been  used?  The  reading  then  would  have  been  :  'I  do  hereby 
certify  that  on  this  day  personally  appeared  before  me,  A.  P.  Henkins 
and  Elizabeth  Henkins,  his  wife,  whose  names  appear  subscribed  to  the 
foregoing  deed  of  conveyance  as  having  executed  the  same,  personally 
known  to  me  to  be  the  real  persons,'  etc.  This  form  is  in  common  use, 
and  is  unquestionably  sufficient.  It  is  not  possible  that  any  one  with  a 
reasonable  acquaintance  with  the  language,  reading  such  a  certificate, 
could  doubt  whether  the  person  acknowledging  the  instrument  was 
known  to  the  officer  taking  the  acknowledgn\ent  to  be  the  per.^on  he  pro- 
fessed to  be.  Why,  then,  should  we  say  that  the  mere  addition  of  the 
word  'who,'  still  omitting  the  word  'are,'  makes  the  cenificate  less  per- 
fect?   The  meaning  is  still  no  less  obvious." 

>  Tubbs  V.  Gatewood,  26  Ark,  128. 

*  Jamison  v.  Jamison,  3  Whart.  457;  31  Am,  Dec.  536.  And  see  Mc- 
Intire  v.  Ward,  5  Binn.  296;  6  Am.  Dec.  417.  In  Shaller  v.  Brand,  6 
Binn.  435;  6  Am.  Dec.  482,  the  certificate  declared  "  she,  the  said  wife, 
being  of  full  age,  separate  and  apart  from  her  said  husband  examined, 
and  the  full  contents  made  known  to  her,  voluntarily  consenting  there- 
to." It  being  claimed  that  inasmuch  as  the  certificate  di<l  not  follow 
the  exact  words  of  the  statute,  it  was  invalid.  Chief  Justice  Tilghman, 
who  delivered  the  opinion  of  the  court,  said :  "The  next  questi'n  is  on 
the  ackhowledginent  of  a  deed  from  Yost  Brand  and  Catharine,  his 
wife,  to  Christian  Brand.  The  Act  of  24th  of  February,  1770,  on  which 
this  point  arises,  directs  that  the  judge  who  takes  the  acknowledgment 
shall  examine  the  wife  separate  and  apart  from  her  husband,  and  shall 
read,  or  otherwise  make  known  to  her,  the  full  ontents  of  the  deed,  and 
if  upf>n  such  separate  examination  she  shall  declare  that  she  did  volun- 
tarily, and  of  her  own  free  will  and  accord,  seal,  and  as  her  act  and 
deed,  deliver  the  said  deed  without  coercion  or  comfiulsion  of  her  hus- 
band, then  the  said  deed  shall  be  good  and  valid.    It  is  insisted  by  the 
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this  subject  is  correctly  stated  by  Chief  Justice  Roberts: 
"The  general  rule  upon  this  subject  is,  that  there  must 
be  a  substantial,  though  not  a  literal  compliance  with  the 
terms  of  the  statute,  and  although  words  not  in  the  stat- 
ute are  used  in  the  place  of  others  that  are,  or  words  in 
the  statute  are  omitted,  yet,  if  the  meaning  of  the  words 
is  the  same,  or  they  represent  the  same  fact,  or  if  the 
omission  of  a  word  or  words  is  immaterial,  or  can  be  sup- 
plied by  a  reasonable  and  fair  construction  of  the  wiiole 
instrument,  the  certificate  will  be  held  suUicient."*  It  is 
the  policy  of  the  law  that  certificates  of  acknowledgment 
should  be  upheld  whenever  substance  is  found,  and  they 
should  not  be  allowed  to  be  defeated  by  technical  and  un- 
substantial objections.  When  construing  such  certifi- 
cates, the  deed  itself  may  be  also  resorted  to.'' 

§  612.      Omission    of    the    word    "personally."  —  The 

statutes  require  that  the  officer  should  certify  that  the 
person  acknowledging  the  instiument  was  known  to  him. 

counsel  for  the  defendant  that  the  form  prescribed  by  the  law  should  be 
strictly  pursued;  but  such  has  never  been  the  opinion  of  this  court. 
We  have  always  declared  that  it  was  sufficient  if  the  law  was  substan- 
tially complied  with  ;  on  any  other  principle  of  construction,  the  peace  of 
the  county  would  be  seriously  affected  as  the  certilicateaof  acknowledg- 
ment of  deeds  have  generally  been  drawn  by  persons  who  were  either 
ignorant  of  or  disregarded  the  words  of  the  act  of  assembly.  The  law 
must  be  complied  with,  but  in  construing  it  we  shall  always  be  inclined 
to  suppose  a  fair  conveyance  if  possi'ole.  Now  it  is  here  said  tliat  the 
wit'e  was  exaniined  apart  from  her  husband,  that  the  contents  of  the 
deed  were  made  known  to  her,  and  she  voluntarily  consented.  It  is  not 
straining  the  expressions  'voluntarily  cou'-enting  theroto'  too  far  to  say 
that  they  imply  she  declared  that  she  executed  the  deed  voluntarily, 
and  that  is  sufficient;  for  if  the  exeuition  was  voluntary,  it  was  without 
coen  ion  or  conii)ul^ion."  The  words  "  legally  authorized  and  assigned," 
are  held  to  be  equivalent  to  "duly  commissioned  and  sworn":  H;dl  v. 
Gittings,  2  Har.  &  J.  380. 

1  Belcher  v.  Weaver,  46  Tex.  293,  298;  26  Am.  Rep.  267,  citing  Mon- 
roe V.  Arledge,  6  111.  476,  478;  Dennis  v.  Tarp^nny,  20  Barb.  376;  Owen 
«.  Norris,  5  Blackf.  479;  Pardun  v.  Dobesburger,  3  Port.  (Ind.)  380; 
Gregory's  Heirs  v.  Ford,  5  Mon.  B.  481;  Langhorne  v.  Hobson,  4  Leigh, 
224. 

*  Wells  V.  Atkinson,  24  Minn.  161.  !See  Froatburg  Mut.  Building 
Assn.  V.  Brace,  51  Md.  508. 
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Sometimes  the  expression  used  in  the  statute  is  "known 
to  be  the  person  described  in  the  foregoing  instrument," 
in  others  "personally  known,"  etc.  But  the  omission  of 
the  word  "personally"  does  not  invalidate  the  certificate.'' 
"  But  if  the  officer  is  satisfied  in  any  manner  by  the  witness, 
that  he  knew  the  grantor  named  to  be  the  real  party,  he 
may  take  and  certify  the  instrument.  So  the  law  itself 
would  seem  to  use  indiscriminately  the  term  'knowledge 
and  personal  knowledge.'  It  is  not  easy  to  define  what  is 
personal  knowledge,  as  contradistinguished  from  knowl- 
edge, uncoupled  with  that  epithet.  Instances  may  be  stated 
wherein  the  difference  is  apparent;  others  may  be  imagined 
where  the  distinction  is  not  so  easily  drawn.  No  doubt 
the  law  intended  that  as  the  officer  acted  under  oath  in 
taking  proof  of  deeds,  he  should  have  knowledge  of  the 
identity  of  the  grantor,  or  of  the  subscribing  witness,  as 
would  enable  him  to  swear  that  the  grantor  or  witness 
was  the  person  he  represented  himself  to  be.  Its  object 
was  to  prevent  one  person  from  fraudulently  personating 
another.  It  is  much  to  be  desired  that  every  officer  who 
takes  the  acknowledgment  of  a  deed  would  conform  liter- 
ally to  the  law.  But  we  know  that  tlie  convenience  of 
our  people  require  that  the  taking  of  the  acknowledgment 
of  deeds  should  be  intrusted  to  those  who  are  ignorant  of 
the  forms  of  the  law  who  will  take  a  proper  acknowledg- 
ment and  blunder  in  certifying  it.  Did  it  follow  as  a 
necessary  consequence  that  any  acknowledgment  improp- 
erly certified,  had  been  in  fact  taken  under  such  circum- 
stances as  were  unwarranted  by  law,  there  would  be  no 
difficulty  in  settling  this  question.  Because  an  officer 
omits  to  certify  that  the  grantor  was  personally  known  to 
him,  but  merely  says  he  was  known,  it  cannot  be  inferred 
that  the  grantor   was  not  personally   known.     The   con- 

»  Todd  V.  Jones,  22  Iowa,  146;  Rosenthal  v.  Griffin,  23  Iowa,  263; 
Hopkins  V.  Delaney,  8  Cal.  85;  Welch  v.  Sullivai),  8  ('al.  511;  Davis?;. 
Bosrle,  11  Heisk.315;  Hunt  v.  Johnson,  19  N.  Y.  279;  Sheldon  v.  Stryker, 
42  Barb.  284;  Jackson  v.  Gumaer,  2  Cowen,  552;  Thurman  v.  Cameron, 
24  Wend.  87;  Tully  v.  Davis,  30  111.  103;  83  Am.  Dec.  179:  Warner  v 
Hardy,  6  Md.  525.     But  see  Gould  v.  Woodward,  4  Greene,  G.  82. 
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struction  of  certificates  of  aoknowledgment  have  fre- 
quently engaged  the  attention  of  courts,  and  they  all  seem 
impressed  with  the  importance  of  extending  a  liberal 
construction  to  these  instruments."' 

§  513.  Siirplusagre  does  not  vitiate  certificate. — A  cer- 
tificate that  contains  all  that  the  law  requires  is  not  ren- 
dered invalid  because  it  contains  more  than  is  necessary. 
The  certificate  is  unaffected  by  the  surplusage.  If  a  cer- 
tificate of  proof  by  a  subscribing  witness  of  the  execution 
of  a  deed  shows  a  substantial  compliance  with  the  provi- 
sions of  the  statute,  it  is  not  vitiated  by  the  fact  that  the 
witness  adds  his  signature  to  the  certificate,  and  the  officer 
appends  a  jurat  in  the  form  attached  to  an  affidavit.^     So, 

*  Alexander  v.  Merry,  9  Mo,  514,  52  >,  per  Scott,  J.  This  case  is  cited 
and  followed  in  Robson  v.  Thomas,  55  Mo.  58L.  In  Jackson  v.  Guraaer, 
2  Cowen,  552,  tlie  officer  certified  that  the  grantor  was  known  to  him, 
but  did  not  add  that  he  knew  him  to  be  "the  person  described  in  and 
who  executed  the  deed."  Chief  Justice  Savage,  speaking  for  the  court, 
said:  "Were  we  called  on  to  establish  a  form  for  such  certificate,  I 
should  certainly  be  for  inserting  tliat  the  grantor  was  known  to  the  judge, 
or  other  officer  taking  the  acknowledgment,  to  be  the  person  descr.bed 
in  the  deed  ;  but  the  legislature  could  not  expect  the  officer  to  know  that 
the  grantor  described  in  the  deed  actually  executed  it,  otherwise  than 
by  his  acknowledgment,  or  proof  by  a  witness.  The  form  used  in  this 
case  has  been  in  very  general  use,  and  the  practice  in  this  respect  maj-, 
perhaps,  amount  to  a  construction  of  the  act.  At  all  events,  I  am  un- 
willing to  say  that  titles  which  depend  for  proof  upon  certificates  thus 
drawn,  are  to  be  put  in  jeopardy  by  the  allowance  of  such  a  teclinical 
objection,  for  I  cannot  but  consider  the  acknowledging  officer  drawing 
such  a  certificate  as  possessing  all  the  knowledge  required  by  the  stat- 
ute." In  Sheldon  v.  Stryker,  42  Barb.  284,  Lott,  J., delivering  the  opin- 
ion of  the  court,  says,  concerning  a  certificate  when  the  word  "personally" 
was  omitted  :  "lie  saj'S  that  such  witness  was  known  to  him.  That  is  a 
substantial  compliance  with  the  requirement  of  the  law.  It  is  not  nec- 
essary that  the  precise  language  of  the  statute  should  be  used,  and  the 
officer  cannot  properly  certify  that  he  knows  the  person  making  the 
acknowledgment  unless  he  is  personally  acquainted  with  him."  See 
Shaller  v.  Brand,  6  Binn.  435;  6  Am.  Dec.  482. 

^  Whitney  v.  Arnold,  10  Cal.  531.  The  certificate  was  in  this  form: 
"  State  of  California,  county  of  Sacramento.  On  this  twenty-third  day 
of  December,  1856,  before  me,  a  justice  of  the  peace,  in  and  for  said 
county,  personally  appeared  Eli  ^layo,  known  to  me  to  be  the  person 
whose  name  appears  as  a  subscribing  witness  to  the  foregoing  instru- 
ment, who,  being  by  me  first  duly  sworn,  declared  that  Henry  A.  Caul- 
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ill  Illinois,  where  the  words  "  and  does  not  wish  to  re- 
tract" are  not  necessary  to  a  certificate  of  acknowledgment 
by  a  married  woman,  their  insertion  being  superfluous, 
does  not  vitiate  a  certificate.'  And  in  the  same  State, 
where  an  acknowledgment  by  a  wife  to  convey  the  fee  of 
her  separate  estate  contained  all  that  was  required  for 
that  purpose,  and  also  all  that  was  required  to  release  her 
dower,  the  court  held  that  the  redundancy  did  not  vitiate 
the  acknowledgment,  and  aptly  remarked:  "Redundancy 
is  a  very  uncommon  objection  to  a  certificate  of  acknowl- 
edgment. The  complaint  has  been  generally,  if  not  uni- 
versally, that  essential  parts  required  by  the  statute  have 
been  omitted.  But  where  all  which  the  statute  does 
require  to  eff"ectuate  the  purpose  claimed  for  the  deed  is 
in  the  acknowledgment,  and  also  something  else  is  put 
in  which  the  statute  does  not  require,  we  cannot  believe 
that  we  should  be  administering  the  spirit  of  the  statute, 
or  the  principles  of  justice,  to  hold  that  the  useless  re- 
dundancy in  the  acknowledgment  invalidated  the  deed. 

field,  known  to  affiant  personally  as  the  person  described  in,  and  who 
executed  the  foregoing  conveyance,  executed  the  same  in  the  presence 
of  afiiant,  and  declared  that  he  executed  the  same  freely  and  voluntarily 
for  the  uses  and  purposes  therein  mentioned,  whereupon  affiant  became 
a  subscribing  witness.  In  witness  whereof  I  have  hereunto  set  my  hand, 
Eli  Mayo.  Subscribed  and  sworn  to  before  me  tliis  twenty-third  day  of 
December,  A.  D.  1856.  James  Alexander,  Justice  of  the  Peace."  Mr. 
Justice  Field  delivered  the  opinion  of  the  court,  and  said :  "  Tlie  form  in 
which  the  pro:jf  of  the  execution  of  the  deed  to  the  defendant  is  pre- 
sented is  objected  to.  It  is  contended  that  it  is  not  the  certificate  of  the 
officer,  but  merely  the  affidavit  of  the  subscribing  witness.  We  do  not 
think  the  objection  well  taken.  The  signature  of  the  witness,  and  the 
addition  of  the  usual  jurat  to  an  affidavit,  were  unnecessary,  and  may  be 
rejected  as  mere  surplusage.  They  cannot  vitiate,  by  their  presence,  the 
ceitificate,  if,  without  them,  it  shows  a  substantial  compliance  with  the 
requirements  of  the  statute.  No  particular  form  is  necessary  to  the  cer- 
tificate of  the  officer."  But  see  Duggerv.  Collins,  69  Ala.  324,  So,  the 
addition  to  his  signature  of  the  name  of  an  office  which  the  officer  lilla 
ex  officio,  may  be  treated  as  mere  description,  and  disregarded  as  surplus- 
age: Owen  V.Baker,  101  Mo.  407;  2i)  Am.  St.  Rep.  618;  14  S.  W.  Rep. 
175.  So,  the  addition  of  the  words  "Special  Deputy":  Thompson  v. 
Johnson,  84  Tex.  518;  19  S.  W.  Rep.  784.  See,  also,  Gray  v.  Kauffman, 
82  Tex.  65. 

1  Stuart  V.  Dutton,  39  111.  91. 
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It  should  simply  be  regarded  as  surplusage."^  So,  where 
the  law  ouly  requires  that  the  clerk  sliall  indorse  a  cer- 
tificate of  acknowledgment  upon  a  sherift's  deed,  the  fact 
that  he  also  adds  a  c  >py  of  the  entry  which  he  is  required 
to  make  on  his  record  does  not  vitiate  the  certificate.  It 
is  superfluous  matter  and  will  be  disregarded.^  If  a 
clerk's  certificate  in  authenticating  the  execution  and 
acknowledgment  of  a  deed  states,  "  I  further  certify  that 
the  said  instrument  is  executed,  and  proved  or  acknowl- 
edged according  to  the  laws  of  this  State,"  it  is  not  so 
ambiguous  as  to  exclude  the  deed  from  admission  in  evi- 
■dence.^  The  objection  urged  against  this  certificate  was 
that  the  conjunction  "or"  between  the  word  "proved" 
and  the  word  "  acknowledged"  left  it  entirely  uncertain 
which  was  done,  and  consequently  there  was  no  authenti- 
■cation  in  favor  of  either.  But  the  court  approved  the 
rule  that  "  courts  will  uphold  a  certificate  if  possible,  and 
for  that  purpose  will  resort  to  the  instrument  to  which  it 
is  attached,"^  and  added,  "it  is  only  needful  to  apply  this 
rule  to  demonstrate  that  the  clerk,  in  using  the  word 
*  proved  '  where  it  appears,  was  simply  guilty  of  tautology. 
He  meant  by  it  precisely  what  the  word  'acknowledged' 
fully  and  sutficiently  expressed.  He  referred  to  the  cer- 
tificate of  acknowledgment  which  appeared  before  him  on 
the  deed,  and  not  to  a  certificate  of 'proof,'  which  diil  not 
appear.  There  was  nothing  else  to  which  his  authentica- 
tion could  apply,  and  it  is  only  necessary  to  refer  to  it  as 
he  did  to  the  certificate  of  acknowledgment  to  uphold  the 
proceeding."^ 

1  Chester  v.  Rumsey,  26  111.  9?,  99. 

»  Orowlyv.  Wallace,  12  Mo.  143.  See,  also,  Bradford  v.  Dawson,  2 
Ala.  203 ;  Draper  i-.  Bryson,  17  Mo.  71 ;  57  Am.  Dec.  257 ;  TourviUe  v.  Pier- 
son,  39  111.  441). 

»  Nelson  v.  Graff,  44  Mich.  433. 

*  As  given  in  Carpenter  v.  Dexter,  8  Wall.  513. 

*  Nelson  v.  Graff,  44  Mich.  43  J,  per  Graves,  J.  But  where  the  word 
"or  "  was  used  so  that  a  certificate  of  acknowledgment  hy  a  suhscribing 
witness  read  that  he  saw  the  grantor  sign  or  heard  him  acknowledge  that 
he  sigited,  the  un.ertahity  renders  the  corliticate  defective :  Harvey  t'. 
Cummings,  68  Tex.  599. 
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§  614.  Clerical  mistakes  in  a  certificate. — The  courts 
attempt  to  give  a  liberal  construction  to  certificates  of 
acknowledgment.  Acknowlerlgments  are  frequently  taken 
before  persons  of  limited  skill  and  knowledge,  and  while 
all  the  requirements  of  the  law  have  been  carefully  and 
scrupulously  complied  with,  yet  errors  will  creep  into  the 
certificate  which  manifestly  are  clerical.  To  scrutinize 
these  certificates  with  severity  and  declare  them  insuffi- 
cient for  slight  variations,  or  evident  errors,  where  they 
substantially  comply  with  the  statute,  would  subserve  no 
desirable  end.  As  an  illustration  of  these  remarks,  and 
also  of  the  carelessness  with  which  these  certificates  are 
sometimes  written,  attention  may  be  directed  to  a  case 
where  the  certificate  of  acknowledgment  of  a  married 
woman  stated  that  "the  contents  and  meaning  of  said 
husband  were  fully  explained  and  made  known  to  her,'^ 
instead  of  using  the  word  "deed"  in  place  of  "husband.'^ 
The  word  "husband"  was  considered  a  mere  clerical  error, 
and  the  certificate  was  held  sufficient  as  a  substantial 
compliance  with  the  statute.^     So  where  the  certificate  of 

1  Calumet  and  Chicago  Canal  Co.  v.  Russell,  68  111.  426.  Mr.  Chief 
Justice  Broese  delivered  the  opinion  of  the  court  and  said:  "But  appel- 
lee says  it  was  not  the  contents  and  meaning  of  thi^  deed  which  was 
explained  to  her  by  the  magistrate,  but  '  the  contents  and  meaning  of 
my  husband,'  She  insists  that  the  contents  and  mtianing  of  the  deed 
were  not  explained  to  her.  This  certificate  must  be  regarded  in  a  com- 
mon-sense view;  all  its  parts  must  be  taken  together,  and  a  meaning 
given  to  it  which  it  is  qualified  to  bear.  The  only  question  is,  taken  as 
a  whole,  Is  it  in  eubslantial  compliance  with  the  statute?  It  is  not 
denied  the  certificate  is  completely  formal  in  every  respect,  save  and 
except  that,  instead  of  the  contents  and  meaning  of  the  deed  being  ex- 
plained to  her,  the  meaning  and  contents  of  her  husband  were  so  explained 
to  her.  This  is  arrant  nonsense,  but  it  does  not  necessarily  vitiate  and 
render  void  the  acknowledgment.  The  meaning  and  contents  of  some- 
tliing  were  explained  to  the  wife,  and  made  known  to  her,  and  what 
that  something  was  is  apparent  from  other  portioi.s  of  the  certificate, 
and  shows  how  the  blank  should  have  been  filled.  Filling  it  with  the 
word  'husband'  renders  the  subsequent  portion  of  the  ac^knowledgment 
senseless  and  unmeaning.  Placing  there  the  proper  word,  or  leaving  it 
a  blank,  the  vacancy  is  supplied  by  the  subsequent  tenor  of  the  certifi- 
cate. The  magistrate  cei  tifieri  she  acknowledged  she  ext  cuted  the  same 
— what  same?  Why,  the  paper  or  instrument  bi'ought  to  the  notice  of 
the  magistrate,  the  execution  of  which  the  parties  appeared  before  him 
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acknowledgment  is  full  and  complete  in  all  its  parts,  ex- 
cept that  the  word  "his"  is  omitted  before  the  statement 
"free  and  voluntary  act,"  the  omission  is  immaterial,  and 
does  not  affect  the  validity  of  the  certificate.^ 

to  acknowledge.  She  also  relinquished  her  dower  in  the  premises  there- 
in described,  'freely  and  voluntarily,  and  without  the  feiir  or  compulsion 
of  her  said  husband.'  Described  in  wliat?  Was  this  a  farce  being  en- 
acted before  this  officer?  No,  the  parties  were  rational  beinj^s,  of  busi- 
ness habits,  selling  re:d  estate  every  day.  To  what  did  she  allude  when 
Bhe  'relinquished  her  dower  to  the  premises  therein  described'?  Cer- 
tainly to  nothing  else  but  the  deed,  the  execution  of  wliich  they  had 
come  before  tlie  otiicer  to  acknowledge.  Where  were  the  premises  de- 
scribed, and  what  did  she  mean  when  she  said  'therein  described'? 
Could  anything  else  be  meant  or  understood  but  the  de^d?  Tuese  all 
make  certain  what  word  was  intended  to  be  put  in  the  blank,  but  which, 
by  the  carelessness  of  the  officer,  was  not  inserted.  The  doctrine  of  this 
court  is,  that  a  certificate  of  acknowledgment  need  not  be  in  literal 
compliance  with  the  statute,  but  is  sufficient  if  there  be  a  substantial 
compliance.  It  is  very  apparent  from  this  certificate  that  the  officer 
performed  every  act  essential  to  make  a  valid  acknowledgment  by  the 
wife.  Tliere  can  be  no  doubt  it  was  a  deed  conveying  these  lands, 
signed  by  her,  the  contents  known  to  her,  its  execution  her  free  and 
voluntary  act,  done  without  the  fear  or  compulsion  of  her  husband,  and 
to  which  lands  she  fully  and  freely  relinqui.><hed  all  right  of  dower." 

*  Dickerson  v.  Uavis,  12  Iowa,  353.  "From  the  record,"  say  the 
court,  "  we  should  judge  that  the  notary  had  a  printed  form,  and  in  fill- 
ing it  up  failed  to  insert  this  personal  i)ronoun,  there  being  a  space  left 
therefor  in  the  acknowledgment.  It  is  very  manifest,  however,  that  the 
mortgagor  acknowledged  the  instrument  to  be  his  free  and  voluntary 
act,  and  not  that  of  another;  and  equally  clear  that  the  acknowledg- 
ment was  by  Davis,  the  proper  party,  and  not  by  a  third  party.  The 
statute  requires,  among  other  things,  that  the  certificate  shall  show  that 
the  party  acknowledged  the  instrument  to  be  his  voluntary  act  and  deed. 
This  may  be  shown,  however,  by  the  tenor  and  form  of  the  certificate, 
so  as  to  admit  the  instrument  to  record,  and  impart  constructive  notice 
thereof  to  third  persons,  as  well  as  by  the  use  of  the  very  words,  and  all 
of  the  words  of  the  statute.  Of  this  character  was  this  certificate,  and 
there  was  no  error,  therefore,  in  overrulinir  the  ol'jection  to  the  evi- 
dence: Bell  V.  Evans,  10  Iowa.  353;  Wiokersham  r.  Keeves,  1  Iowa,  413; 
Pickett  V.  Doe,  5  Smedes  &  M.  470;  43  Am.  Dec.  52.'.;  Owen  v.  Norris,  5 
Blackf.  479;  Vance  v.  Schuyler,  1  Gilm.  160;  Merriam  v.  Harsen,  2 
Barb.  Ch.  232."  See  Summer  v.  Mitchell,  29  Fla.  179;  30  Am.  St.  Kep. 
106.  A  deed  by  Jasper  M.  Willir.m^on,  sisined  ''  J."  M.  Williamson  and 
purporting  to  have  been  acknowledged  by  "  James"  M.  Williamson,  is 
admissible  in  evidence  if  it  appears  that  it  was  sinned  by  Jasper  M. 
Williamson,  and  the  writing  of  the  name  "  James"  in  the  certificate  of 
acknowledgment  was  a  clerical  error:  Cheek  v.  Herndon,  82  Tex.  146; 
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§  515.  Other  illustrations. — In  a  mortgage  executed 
by  a  corporation,  the  word  "be"  was  omitted  in  the  certif- 
icate, causing  it  to  read  "  personally  appeared  H.  G.  Rol- 
lins, known  to  me  to  —  the  president  of  the  Badger  Mill 
and  Mining  Company,"  etc.  This  was  held  a  clerical 
error,  which  should  be  disregarded.^  In  a  certificate  of 
acknowledgment  of  a  mortgage  executed  by  a  corpora- 
tion, by  its  attorney  duly  appointed  for  that  purpose,  it 
was  stated  tliat  tlie  attorney  appeared  before  the  otticer, 
and  "  acknowledged  the  foregoing  mortgage  to  be  his  act 
and  deed."  The  court  held  that  altliough  the  certificate 
stated  that  the  attorney  acknowledged  the  instrument  as 
his  act,  yet  the  import  of  it  was  that  the  deed  was 
acknowledged  to  be  the  act  of  the  corporation.^  The 
omission  of  the  word  "appeared"  in  the  place  in  which 

17  S.  W.  Rep.  763.  Where  the  certificate  identifies  the  party  as  known 
t  J  the  ofl!icer  to  be  the  person  who  executed  it,  the  name  of  the  party 
appearing  in  the  certificate  as  "  Strieber,"  while  the  name  signed  to  the 
deed  is  "Schrieber,"  it  will  be  presunied  to  be  a  clerical  error  merely, 
and  will  not  nullify  the  acknowledgment:  Rodes  v.  St.  Anthony  & 
Dak.  El.  Co..  49  Minn.  370;  52  N.  W.  Rep.  27.  If,  in  the  certificate,  the 
word  '*  the"  was  used  where  it  should  appear  "  he"  executed  the  same, 
yet,  if  the  certificate,  as  a  whole,  shows  that  the  officer  intended  to  write 
■''  he,"  and  that  the  omission  was  a  clerical  mistake,  the  deed  is  admis- 
sible in  evidence:  Durst  v.  Daugherty,  81  Tex.  650;  17  S.  W.  Rep.  388. 
A  certificate  of  a  married  woman's  acknowledsjment  reciting  that  she 
acknowledged  that  she  signed  it,  and  tliat  she  "acknowledged  such  in- 
strument to  be act  and  deed,"  is  not  defective  by  reason  of  the 

omission  of  the  word  "  her"  before  the  word  "  act "  :  Gray  v.  Kauffman, 
82  Tex.  65.  That  clerical  errors  should  be  disregarded,  see,  also, 
Quimby  v,  Boyd,  8  Col.  194;  Scharfenburg  v.  Bishop,  35  Iowa,  60; 
Schley  v.  Pullman  Car  Co..  120  U.  S.  575;  Hornbecky.  Building  Assn., 
yS  Pa.  St.  64;  Kelly  v.  Calhoun,  95  U.  S.  710;  Morse  v.  Clayton, 
21  Miss.  373;  Trammel!  v.  Thurmond,  17  Ark.  203;  Brunswick  etc.  Co. 
V.  Brackett,  37  Minn.  68;  Wells  v.  Atkinson,  24  Minn.  161  ;  Cleland  v. 
Long,  34  Fla.  353;  16  So.  Rep.  272;  Morse  v.  Clayton,  21  .Miss.  373; 
Sumner  V.  Mitchell,  29  Fla.  179;  30  Am.  St.  Rep.  106;  10  So.  Rep.  562; 
Einstein  v.  Slionse,24  Fla.  490;  Tubbs  v.  Gatewood,  26  Ark.  128;  AValker 
r.  Owens,  25  Mo.  App.  587;  Homer  v.  Schonfield,  84  Ala.  313;  4  So. 
Rep.  105;  Durst  v.  Daugherty,  81  Tex.  650;  17  S.  W.  Rep.  388;  Gray  v. 
Kauffman,  82  Tex.  65;  Agan  v.  Shannon,  102  Mo.  582;  Cheek  v.  Hern- 
don,  82  Tex.  146;  17  S.  W.  Rep.  763. 

1  Johnson  v.  Badger  Mill  Co.,  li  Nev.  351. 

*  Frofctburg  Mut.  Building  Assn.  v.  Brace,  51  Md.  508. 
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it  is  usually  inserted  is  a  clerical  error,  and  does  not 
vitiate  the  certificate/  A  certificate  of  acknowledginout 
of  a  deed  made  by  a  married  woman  comjdiod  with  tlie 
law  in  all  respects,  except,  instead  of  saying  that  the  con- 
tents were  made  known  to  her,  it  stated  "  tlie  contents  of 
said  indenture  being  first  made  fully  to  her,"  the  word 
"known"  being  omitted.  The  certificate  was  held  to  be 
in  substantial  compliance  with  the  statute,  unaffected  by 
the  clerical  omission.''  A  certificate  of  acknowledgment 
to  a  deed  in  which  the  instrument  is  described  as  "the 
foregoing  mortgage,"  is  a  clerical  error,  and  does  not 
impair  the  sufficiency  of  the  certificate.^  But  where  a 
deed  was  executed  by  the  sheriff  who  made  the  sale,  and 
appeared  to  have  been  acknowledged  by  his  predecessor 
in  office  who  made  the  levy,  it  was  held  that  the  court 
could  not  assume   that  the  certificate  of  acknowledgment 

*  Scharfenburg  v.  Bishop,  35  Iowa,  60. 

*  Hornbeck  v.  Building  Assn.,  88  Pa.  St.  64.  Mr.  Justice  Mercur, 
who  delivered  the  opinion  of  the  court,  said :  "The  certificate  in  the 
present  case  states  the  separate  examination  of  the  wife,  and  that  she 
declared  that  she  signed,  sealed,  and  delivered  the  same  without  any 
coercion  or  compulsion  of  her  sail  husband.  To  be  valid  as  a^rainst  her 
it  must  also  state  substantialU'  tluit  the  contents  were  made  known  to 
her.  Does  it  do  this,  'the  contents  of  said  indenture  being  first  made 
fully  to  her  ?  '  We  should  so  construe  those  words  as  to  give  some  effect 
to  them,  rather  than  discard  them  as  void  of  all  meaning.  It  certainly 
was  not  a  violent  presumption  to  infer  that  the  word  'known'  was  inad- 
vertently omitted  after  the  word  'fully,'  which  the  learned  judge  ap- 
pears to  have  done.  To  rebut  such  presumption  he  admitted  parol  evi- 
dence to  show  that  the  contents  were  not  made  known  to  her,  and  that 
she  did  not  know  them.  The  correctness  of  this  ruling  is  not  now  be- 
fortr  us,  and  we  indicate  no  opinion  thereon.  We  prefer  to  sustain  the 
certificate  by  giving  full  effect  to  the  meaning  of  the  language  used, 
witliout  the  addition  of  a  single  word.  The  contents  being  'made  fully' 
to  her,  is  equivalent  to  saying  they  were  'fully  made'  to  her.  To  say 
they  were  fully  made  to  her  clearly  implies  they  were  communicated  to 
her.  If  communicated  they  were  made  known  to  her.  If  the  certifi- 
cate stated  that  the  contents  were  'fully  communicated  to  her,'  it  would 
have  removed  all  cavil  as  to  their  import.  The  words  used  are  substan- 
tially of  the  same  signification,  and  tantamount  thereto." 

»  Ives  V.  Kimball,  1  Mich.  308.  See,  also,  Hughes  v.  Laine,  11  111.  123; 
50  Am.  Dec.  436;  Stevens  i;.  Doe.  6  Bhickt.  475  ;  Owen  r.  Norris,  5  Blackl. 
479;  Belcher  v.  Weaver,  46  Tex.  293;  26  Am.  Kep.  267. 
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contained  a  clerical  error,  and  that  the  deed  was  acknowl- 
edged by  the  same  sheriff  who  executed  it.^ 

§  516.  Omission  to  state  immaterial  facts.  —  A  stat- 
ute in  Ahibama  provides  that  "any  deed  of  conveyance 
of  real  estate  may  be  admitted  to  record  if  acknowleiiged 
by  the  makers  thereof,  or  be  proved  b}'  any  of  the  sub- 
scribing witnesses  thereto,  and  the  following  shall  be  the 
form  of  the  certificate  of  acknowledgment  or  probate  of 
all  deeds:  "Personally  appeared  before  me,  etc.,  the 
above-named  A  B,  who  acknowledged  that  he  signed, 
sealed,  and  delivered  the  foregoing  deed,  on  the  day  and 
year  therein  mentioned,  to  the  aforesaid  C  D."  A  certifi- 
cate to  a  deed,  proper  in  other  respects,  omitted  the 
clause  "  on  the  day  and  year  therein  mentioned."  This 
was  held  to  be  an  immaterial  fact,  whose  omission 
did  not  invalidate  the  certificate.  "The  deed  is  to  be 
registered,"  say  the  court,  "to  give  notice  of  its  existence, 
and  is  to  be  acknowledged  or  proved  to  have  been  exe- 
cuted before  it  is  recorded,  merely  to  prevent  a  spurious 
instrument  from  being  placed  upon  the  records  of  the 
county.  That  is  all  that  the  statute  requires,  and  the 
entire  object  of  the  registry  being  notice,  it  would  be 
most  unreasonable  to  infer,  in  the  absence  of  any  statute 
requiring  it,  that  the  certificate  of  the  ofiicer  taking  the 
probate  or  acknowledgment  should  state  anything  w'iiich 
the  statute  had  not  made  a  prerequisite  to  such  registra- 
tion. Whether  the  deed  was  executed  on  the  day  of  its 
date,  and  all  other  matters  necessary  to  its  validity, 
must  be  established  by  those  claiming  under  the  deed,  if 
their  title  is  questioned.  The  statement  of  these  facts 
would  be  therefore  wholly  useless,  to  say  the  least,  in  the 
certificate  of  the  magistrate.' 


)>  2 


§  517.     Comments. — It  certainly  seems  reasonable  that 
courts  should  go  no  further  than  to  say  that  an   inartifi- 

^  Lincoln  v.  Thompson,  75  Mo.  613. 

'  Hobson  V.  Kissam,  8  Ala.  (N.  S.)  357,  .863.     See  B-arlfiml  v.  Dawson, 
2  Ala.  203;  Carler  v.  Oliaudrou,  21  Ala.  72.    The  omission  of  the  state- 
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cial  or  imperfect  statement  of  a  fact  required  to  he  stated 
should  not  vitiate  a  certificate.  But  when  they  go  he- 
yond  this,  and  declare  that  anytliing  specified  in  the  stat- 
ute is  an  immaterial  fact,  they  let  down  the  barriers  that 
the  law  has  thrown  around  tiie  execution  of  conveyances 
If  one  fact  can  be  declared  to  be  immaterial,  so  can  an- 
other. The  safer  rule,  undoubtedly,  is  to  hoM  that  every 
fact  mentioned  in  the  statute  should  be  stated  in  some 
manner,  but  to  extend  the  utmost  liberality  of  construc- 
tion to  imperfect  statements,  where  there  has  been  sub- 
stantial compliance  with  the  statute.  This  course  might, 
in  a  few  particular  instances,  be  attended  with  hardship, 
but,  on  the  whole,  would  be  j)refcrable  to  attempting  to 
separate  what  is  matei-ial  from  what  is  not,  when  the 
statute  makes  no  such  distinction. 

§  518.  Fact  must  appear  that  jfrantor  was  known  to 
officer,  or  his  identity  established. — The  acknowledgment 
of  deeds  is  one  of  the  means  provided  by  law  for  the  [>ro()f 
of  their  execution.  In  an  ordinary  certificate  of  acknowl- 
edgment there  are  two  essential  facts  to  be  stated.  One 
of  these  is,  that  the  person  who  acknowledges  the  instru- 
ment is  known  to  the  othcer  taking  tlie  acknowletlgment, 
or  is  proven  by  the  oath  of  a  credible  witness  to  be  such 
person.  The  other  is,  that  the  person  so  known  or  identi- 
fied to  the  officer  acknowledged  the  instrument.  The  law 
accepts  the  cenificateof  the  othcer  that  a  certain  {)erson  is 
known  to  him  by  a  certain  name  as  evidence  that  that  is  his 
true  name.  Hence,  if  the  cerlificate  fail  to  show  in  some 
manner  tiiat  the  person  who  acknowledges  the  instrument 
is  known  to  the  officer,  it  is  insullicient.'    The  fact  that  the 

merit  that  the  deed  was  executed  for  the  purpose  therein  expressed  is 
not  fatal:  Bulk-r  v.  Brown,  77  Tex.  342. 

'  Gove  V.  Gather,  23  111.  634;  76  Am.  Dec.  711 ;  Fojrarty  v.  Finlav.  10 
Cal.  239;  70  Am.  Dec.  714;  Kimball  v.  Semple,  25  Cal.  4i0;  Hayden  v. 
Westcott,  11  Conn.  129;  Fall  v.  Roper,  3  Head,  485;  Smith  r.  Garden,  2S 
Wis.  685;  Lindley  v.  Smith,  46  111.  523;  Gamier  <.  Barry,  28  Mo.  438: 
Brinton  v.  Seevers,  12  Iowa,  389;  Becker  v.  Quigg,  54  111.  390;  Miller  v. 
Link,  2  Thomp.  &  C.  86;  Reynolds  v.  Kingshury,  15  Iowa,  238;  Peacock 
V.  Tompkins,  1  Humph.  135;  Callaway  i'.  Fash,  50  .Mo.  420;  Piuckui-y  v. 
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person  was  known  to  the  officer  must  appear  by  the  use 
of  this  term  or  its  equivalent.  In  Tennessee,  the  form 
prescribed  ])y  statute  was:  "Personally  appeared  before 
me  ....  the  within-named  bargainer,  with  whom  I  am 
personally  acquainted,  and  who  acknowledged  that  he 
executed  the  within  instrument  for  the  purposes  therein 
contained."  It  was  held  that  the  words  "personally 
known"  are  equivalent  to  "personally  acquainted  with," 
an<.l  that  a  certificate  in  which  the  officer  states  that  the 
grantor  is  "personally  known"  to  him  is  a  compliance 
with  the  statute.' 

Burxaae,  31  N.  J.  L.  21 ;  Rogers  v.  Adams,  66  Ala.  600;  Johnson  v.  Wal- 
ton, 1  Sneed  (33  Tenn.),  258;  Fryer  t;.  Rockefeller,  63  N.  Y.  268;  Garnett 
V.  Stockton,  7  Humph.  84;  Kelsey  v.  Dunlap,  7  Cal.  160;  Wolf  v. 
Fogarty,  6  Cal.  224;  65  Am.  Dec.  509;  Coburn  v.  Herrington,  114  111. 
104;  Frost  v.  Erath  Cattle  Co.,  81  Tex.  505;  26  Am.  St.  Rep.  831; 
Hughes  V.  Sloan,  102  Mo.  77;  Salmon  v.  Huff,  80  Tex.  133;  15  S.  W. 
Rep.  1047 ;  McKie  v.  Anderson,  78  Tex.  207 ;  Hayden  v.  Moffat,  74  Tex. 
H8;  15  Am.  St.  Rep.  866;  Moses  v.  Dribbell,  2  Tex.  Civ.  App.  457; 
Watkins  v.  Hall,  57  Tex.  1;  Farrell  v.  Palestine  Loan  Assn.  (Tex.  Civ. 
App.,  March  14,  1895),  30  S.  W.  Rep.  814;  Hughes  v.  Morris,  110  Mo. 
306;  19  S.  W.  Rep.  481;  Hiles  v.  La  Flesh,  59  Wis.  465;  Merritt  v. 
Phenix,  48  Ala.  87;  Hart  v.  Randolph,  142  111.  521 ;  Irving  v.  Campbell, 
121  N.  Y.  353;  Cannon  v.  Deming,  3  S.  D.  421;  53  N.  W.  Rep.  863.  It 
is  held  that  when  an  administrator  executes  a  deed,  that  the  certificate 
should  state  that  the  grantor  was  personally  known  to  the  officer: 
Hughes  V.  McDevitt,  102  Mo.  77.  In  Brenton  v.  Seevers,  12  Iowa,  389, 
the  certificate  was  in  this  form:  "  State  of  Iowa,  Mahaska  County,  ss. 
On  this  eleventh  day  of  April,  1854,  appeared  before  me,  the  undersigned, 
a  justice  of  the  peace  in  and  for  said  county,  the  above-named  pert^ons, 
who  executed  the  above  conveyance  as  grantors,  and  acknowledged  the 
same  to  be  their  voluntary  act  and  deed,  for  the  purposes  therein  ex- 
pressed. Witness  my  hand  this  day  and  year  first  above  written. 
William  Ballard,  J.  P."  It  was  held  that  the  deed  was  defectively  ac. 
knowledged,  because  the  certificate  did  not  show  that  the  grantors  were 
personally  known  to  the  officer  as  the  persons  who  executed  the  deed. 
In  Peacock  v.  Tompkins,  1  Humph.  Lib,  the  court,  per  Judge  Reese,  say  : 
"The  certificate  is  certainly  defective  in  omitting  to  state  that  the  clerk 
was  acquainted  with  the  bargainer,  and  perhaps  in  other  particulars. 
The  forms  of  certificate  prescribed  by  the  statutes  in  cases  of  probaie 
and  acknowledgment  must  be  substantially  complied  with  by  the  clerk 
to  make  the  registration  effective." 

1  Kelly  V.  Calhoun,  95  U.  S.  (5  Otto),  710.  But  see  Hiles  v.  La  Flesh, 
59  Wis.  4'i5.  In  California,  under  tlie  stitute  wiiich  requires  that  the 
knowledge  or  pi  oof  of  identity  shall  be  stated  in  the  certificate  of  ac- 
knowledgment, Mr.  Justice  Terry,  in  delivering  the  opinion  of  the  court,. 
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§  />10.  Statement  that  ofliccr  is  satisfied  of  identity 
insufllc'ieiit. — The  olliciT  is  required  to  state  that  the 
grantor  is  known  to  him,  or  his  identity  has  been  proven 
by  credible  testimony.  Any  other  statement  will  not 
suffice.     A  certihcate  of  acknowledgment  stated  tliat  the 

said,  in  the  case  of  Wolf  v.  Fngarty,  6  Cal.  224,  65  Am.  Dec.  509:  "Tiie 
importance  and  necessity  of  this  strictness  in  regard  to  conveyances  is  ob- 
vious. Tiie  certificate  under  consideration  does  not  comply  with  the 
etatute,  inasnuich  as  it  does  not  state  that  the  person  making  the  ac- 
knowledgment was  either  known  to  the  notary  or  proven  to  be  the  person 
whose  name  was  signed  to  the  conveyance.  It  is  contended  that  the  cer- 
tificate substantially  complies  with  the  law,  as  it  contains  a  positive  aver- 
ment that  the  party  making  the  acknowledgment  was  the  party  whose 
name  was  8ubscribe<l  to  the  conveyance,  and  this  averment  must  be  con- 
strued to  be  upon  the  personal  knowledge  of  the  officer.  According  to 
our  understanding  of  the  language,  the  certificate  does  not  contain  such 
a  statement;  the  words  are  'personally,  Constant  A.  Duprey  to  be  the 
person,'  etc;  there  is  evidently  an  omission  in  the  ceriificate  which  may 
be  sufiplied  as  well  by  claiming  or  representing  himself  as  by  known  or 
proved.  We  think  the  record  of  a  conveyance  with  a  certificate  so  de- 
fective is  not  notice  of  title  to  third  parties"  ;  See  Henderson  v.  Grewell, 
8  Cal.  581. 

In  Reynolds  v.  Kingsbury,  15  Iowa,  238,  where  the  omission  of  the 
word  "known"  was  held  to  vitiate  the  certificate,  the  court  say:  "A  cer- 
tificate of  acknowledgment  is  good,  though  not  in  the  language  of  the 
statute,  provided  the  words  used  substantially  comply  with  the  object 
and  meaning  of  the  law:  Cavender  v.  Heirs  of  Smith,  5  Iowa,  157.  It  is 
sufficient  if  tiie  words  used  have  the  s;;me  force  and  import :  Wickersham 
V.  Reeves  and  Miller,  1  Iowa,  413.  Not  so,  however,  where  the  certificate 
is  wanting  in  language  which  approximately  or  otherwise  meets  the  re- 
quirements of  the  statute."  In  TuUy  v.  Davis,  30  III.  103;  83  Am.  Dec. 
179,  the  certificate  had  a  blank  space  where  the  word  "known"  usually 
appears,  the  certificate  reading:  "This  day  persomdly  appeared  before 
the  undersigned,  a  justice  of  the  peace  in  and  for  said  county,  Henry  M. 
Trabue,    who  is   personally  to  said  justice  to  be  the  real  person 

who  executed  the  foregoing  deed,  and  who  there  before  said  justice 
acknowledged  that  he  signed,  sealed,  and  delivered  said  deed,  "  etc. 
The  certificate  was  held  insufficient.  Chief  Justice  Caton  said:  "The 
objection  to  the  certificate  is  that  the  word  'known'  is  omitted  after  the 
word  'personally,'  and  in  its  place  a  blank  is  left;  that  is  to  say,  the  offi- 
cer does  not  certify  that  he  personally  knew  that  the  person  who  made 
the  acknowledgment  was  the  grantor  named  in  the  deed.  We  must  un- 
doubtedly be  able  to  learn  this  fact  from  the  certificate  or  it  is  defective. 
It  is  certainly  true  tiiat  the  officer  has  not  stated  this  fact  in  tfie  certificate. 
It  is  the  statement  of  this  knowledge  which  he  has  omitted.  Wheth'-r  he 
omitted  this  because  he  had  no  such  knowledge,  or  because  of  careUv-siioss, 
we  cannot  know.  Even  if  it  were  impossible  to  fill  this  blank  with  any 
Deeds,  Vol.  L  —  44 
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officer  was  satifified  that  the  person  acknowledging  the 
instrument  was  the  grantor  named  in  the  deed.  This, 
however,  was  held  insufficient.  "The  certificate,  by 
whomsoever  made,  must  state  that  the  maker  of  the  in- 
strument was  known  to  him,  or  proven  to  him  to  be  the 
person  who  executed  the  instrument.  If  he  is  'satisfied,' 
he  must  state  how,  whether  by  personal  knowledge  or  by 
the  sworn  testimony  of  a  credible  witness,  whose  name  is 
inserted  in  the  certificate."^  Similar  language  is  used  by 
Mr.  Justice  Breese  of  Illinois,  in  a  case  where  a  certificate 
was  held  insufficient  for  the  officer's  omission  to  state  his 
knowledge  of  the  identity  of  the  person.  "He  does  not 
certify  that  the  person  executing  the  power  of  attorney  is 
personally  known  to  him  as  the  real  person  in  whose 
name  it  is  executed.  'I  am  satisfied'  are  not  equivalent 
words.  How  satified?  This  should  be  made  apparent  in 
the  mode  there  [in  the  statute]  pointed  out,  either  by  per- 
sonal knowledge  or  by  proof  by  a  credible  witness.  The 
certificate,  not  furnishing  this  most  necessary  proof,  is 
defective."^  But  where  the  form  given  in  the  statute  was 
that  the  grantor,  "known  to  me  to  be  the  person  whose 

other  word  or  set  of  words,'  and  make  sense,  except  -the  word  'known, 
we  should  not  be  authorized  so  to  fill  the  blank,  for  then  we  should  do 
what  the  law  has  required  the  certifying  officer  to  do.  But  it  is,  in  fact, 
as  easy  to  fill  the  blank  so  as  to  make  the  certificate  and  acknowledg- 
ment void,  as  to  so  fill  it  as  to  make  them  good.  Who  shall  say  that  if 
the  officer  had  filled  the  blank  with  a  statement  of  the  truth,  he  would 
not  have  inserted  words  negativing  the  fact  that  he  had  a  personal 
knowledge  of  the  identity  of  ihe  grantor?  But  the  simple  truth  is,  we 
have  no  right  to  fill  the  blank  at  all.  We  might  as  well  help  out  any 
other  important  part  of  the  certificate  by  a  favorable  supposition  or  in- 
tendment as  this."  And  see  Jackson  v.  Osborn,  2  Wend.  555;  20  Am. 
Dec.  649;  Livingston  v.  Kettelle,  IGilm.  116;  41  Am.  Dec.  166.  A  recital 
in  a  certificate  that  "personally  came"  the  grantors,  stating  them,  by 
name  "known  to  me  to  be  the  persons  who  executed  the  foretioiug 
instrument,"  is  a  sufficient  compliance  with  a  statute  providing  that 
the  certificate  shall  slate  tiiat  the  person  making  the  acknowledgment 
was  personally  known  to  the  officer  to  be  the  real  person  executing  the 
deed:  Schley  v.  Pullman  Palace  Oar  Co.,  120  U.  S.  575. 

1  Kimball  v.  Sempie,  25  Cal.  440,  446,  per  Rhodes,  J. 

'  Shephard  v.  Ctrriel,  19  111.  313,  319;  and  see  Kimball  v.  Semple,  25 
Cal.  440;  Fryer  v.  Rockefeller,  63  N.  Y.  268.  But  see  Pinckney  v.  Bur- 
rage,  31  N.  J.  L.  21;  Hilea  v.  La  Flesh,  59  Wis.  46i>, 
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name  is  subscribed  to  the  foregoing  instrument,  acknowl- 
edged," and  the  certificate  stated  that  the  grantor,  "to  mo 
well  known,  acknowledged,"  it  was  held  sufficient/ 

§  520.  In  some  States  officer  not  required  to  certify 
to  personal  identitj'. — In  Conneticut,  the  rule  seems  to 
be  that  tlie  presumption  that  the  officer  who  took  the 
acknowlc'dgnient  acted  rightly  is  deemed  suflicient,  and 
he  is  not  required  to  certify  liis  actual  knowledge  of  the 
identity  of  tiie  person.^  Formerly  in  New  York,  all  that 
the  statute  required  to  entitle  a  deed  to  registration  was 
that  the  grantor  should  acknowledge  it,  and  by  this  act 
all  that  the  officer  was  required  to  do  was  to  certify  the 
fact  of  acknowledgment.  The  statute,  however,  was  sub- 
sequently amended  so  as  to  require  the  officer  to  certify 
his  personal  knowledge  of  the  grantor.^ 

§   521.     Fact    of    acknowledg-nient   must  appear. — In 

the  statutes  relating  to  acknowledgments,  there  is  one  fact 
that  they  all  require  should  exist  and  should  appear  in 
the  certificate;  that  is,  that  the  grantor  acknowledged 
that  he  executed  the  instrument.  It  is  not  indispensable 
that  the  word  **  acknowledge"  should  be  used,  if  the  fact 
is  made  to  appear  by  equivalent  expressions  that  the  deed 
was  in  fact  acknowledged.  Unless  this  fact  does  appear, 
the  requirements  of  the  statute  are  not  satisfied,  and  the 
certificate  is  insufficient.*  The  omission  of  the  word 
"acknowledged"  is  not  one  of  those  clerical  errors  which 
do  not  affect  the  certificate,  but  the  failure  to  insert  it,  or 
an  equivalent  expression,  is  a  fatal  defect,  and  the  omis- 
sion cannot  be  filled  by  intendment  or  construction.  "A 
court  cannot,"  says  Chief  Justice  Swift,  "by  intendment 
or  construction,  fill  a  blank  or  supply  a  word.     They  can 

'  Watkins  v.  Hall,  57  Tex.  1. 

»  Saiiford  V.  Bulkley,  30  Conn.  344,  .".48. 

'  Brudstrt-et  v.  Chvrke.  12  Wend.  602,  673;  Crowder  v.  Hopkins,  10 
Paigp,  183,  189;  Northrop  v.  Wright,  7  Hill,  476. 

*  Stanton  v.  Button,  2  Conn.  527;  Bryan  v.  Ramirez,  8  Cal.  461:  63 
Am.  Dec.  340;  Short  v.  Con  lee,  28  111.  219;  Cabell  v.  Grubbs,  48  Mo.  353; 
Dewey  j;.  Caiupau,  4  Mich.  565. 
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only  decide  on  the  meaning  and  import  of  tlie  words  made 
use  of.  Here  the  words  made  use  of  can  only  import  that 
the  person  appearing  before  the  justice  of  the  peace  was 
the  signer  and  sealer  of  the  deed;  they  do  not  import  that 
he  acknowledged  it,  nor  are  they  equivalent  to  such  word. 
The  certificate,  then,  cannot  be  made  to  contain  an  ac- 
knowledgment of  the  deed,  without  supplying  the  word, 
or  supposing  the  blank  to  be  filled  with  the  word  'ac- 
knowledged.'"^ One  of  the  objects  of  the  statute  is  to 
have  the  acknowledgment  operate  as  an  estoppel,  and  in 
order  that  it  may  have  that  effect,  it  is  required  that  the 
certificate  should  state  the  fact  of  acknowledgment." 
Hence  it  is  held  that  a  certificate  of  acknowledgment  is 
void  when  made  simply  on  the  assurance  that  the  grantor 
acknowledged  the  deed.' 

§  522.  Equivalent  words  indicating-  acknowledg-ment 
may  be  used. — The  law  looks  to  substance  and  not  to  form. 
It  requires  that  the  fad  of  acknowledgment  must  be  stated, 
but  it  does  not  prescribe  any  particular  language  which 

'  Stanton  v.  Button,  2  Conn.  527. 

=>  Bryan  v.  Ramirez,  8  Cal.  461,  464;  68  Am.  Dec.  340.  "It  is  'the 
fact  of  acknowledgmenV  that  forever  afterward  binds  tlie  party.  Al- 
though a  man  may  not  execute  the  instrument  freely,  in  point  of  fact, 
yet  if  he  make  the  acknowledgment  properly,  he  is  afterward  estopped 
to  deny  it,  as  against  subsequent  innocent  parties."  See  Henderson  v. 
Grewell,  8  Cal.  581.  In  Caball  v.  Grubbs,  48  Mo.  353,  356,  it  is  said  by 
Currier,  J.:  "The  acknowledgment  was  essential  and  the  proof  of  it  is 
wanting.  The  sheriff  appeared  before  the  court,  apparently  for  the  pur- 
pose of  acknowledging  the  deed,  but  that  he  did  so  does  not  appear. 
The  paper  read  in  evidence  as  the  certificate  of  acknowled^'ment  fails  to 
show  what  was  done,  beyond  the  fact  that  the  sheriff  appeared  before 
the  court.  The  certificate  not  only  omits  the  word  'acknowledged,'  but 
contains  no  word  or  words  expressive  of  any  equivalent  idea.  To  hold 
this  acknowledgment  good,  would  be  equivalent  to  holding  a  sheriff's 
deed  good  without  any  acknowledgment.  The  omission  may  have  been 
the  merest  inadvertence,  but  it  is  an  omission  which  the  court  cannot 
supply.  It  constituted  the  vital  i)art  of  the  acknowledgment,  and  no 
rational  liberality  of  construction  can  cure  the  defect.  In  a  word,  the 
certificate  contains  nothing  on  the  point  in  question  to  construe." 

'  Mays  V.  Hedges,  79  Ind.  288.  An  instrument  may  be  admitted  to 
record  where  the  acknowledgment  is  in  the  body  of  the  instrument  and 
is  signed  by  the  grantor,  the  notary,  and  witnesses:  Snowden  v.  Rush, 
69  Tex.  593;  6  S.  W.  Rep.  767. 
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shall  express  this  fact.  Naturally,  the  most  convenient 
and  acceptahle  method  of  declaring  that  an  instrument 
was  acknowledged  is  to  use  the  word  "acknowledge." 
Then,  there  is  left  nothing  to  construe,  and  all  doubt 
about  other  terms  being  equivalent  is  dispersed.  But  if 
other  words  are  used  of  equivalent  import,  the  certificate 
will  be  sufficient.  A  certilicate  that  the  grantor  made  oath 
that  he  signed,  sealed,  and  delivered  the  deed,  is  valid  as 
a  certificate  of  an  acknowledgment,  though  placed  in  the 
form  of  an  affidavit.^  In  a  certificate  of  acknowledg- 
ment to  a  deed  by  a  corporation,  the  officer  certified, 
that  the  president  appeared,  and,  being  duly  sworn,  de- 
posed and  said,  that  the  seal  affixed  to  the  instrument  was 
the  corporate  seal  of  the  company,  and  was  so  affixed  by 
authority  of  the  board  of  directors  of  the  company  for 
the  uses  and  purposes  therein  expressed,  and  that  he  by 
like  authority  did  subscribe  his  name  as  president.  Al- 
though the  certificate  did  not  contain  the  word  "acknowl- 
edge" it  was  held  to  contain  words  of  equivalent  import.^ 
Where  the  statute  requires  the  officer  to  certify  that  the 
grantor  "acknowledged  that  he  signed,  sealed,  and  de- 
livered the  foregoing  deed,"  a  certificate  that  he  "ac- 
knowledged the  foregoing  instrument  to  be  his  act  and 
deed,"  is  sufficient.'  A  certificate  of  acknowledgment 
which  states  that  the  grantor  of  an  annexed  deed  "ac- 
knowledged it,"  is  a  sufficient  compliance  with  a  statute 
which  requires  him  to  "acknowledge  the  execution  of 
the  annexed  deed."  "An  acknowledgment,"  says  Gregory, 
J.,  "of  the  deed  is  an  acknowledgment  of  its  execution; 

*  Injiraham  v.  Grigg,  13  Smedes  &  M.  (21  Miss.)  22 ;  Chouteau  v.  Allen, 
70  Mo.  290. 

*  Chouteau  v.  Allen,  70  Mo.  290. 

*  Halls  V.  Thompson,  1  t^inedes  &  M.  (9  Miss.  443.)  On  page  489  the 
court  say:  "This  is,  in  effect,  a  good  acknowledgment.  A  deed  is  a 
writing  signed,  sealed,  and  delivered.  The  words  used  by  the  justice 
mean  then  everything  that  the  statute  requires.  It  is  in  legal  effect  a 
certificate  that  he  acknowledged  that  he  signed,  sealed,  and  delivered 
the  deed — for  it  was  not  his  deed  unless  he  had  done  all  these  things." 
See,  also,  Rainey  v.  Gordon,  6  Humph.  (23  Tenn.)  345;  Smith  v.  Will- 
iams, 3S  Miss.  48 ;  Doru  v.  Best,  15  Tex.  62. 


§  523         ACKNOWLEDGMENT  OF  DEEDS.  694 

it  cannot  be  a  deed  unless  it  is  executed,  and  therefore 
we  think  that  the  cerlificate  in  question  is  a  substantial 
compliance  with  the  statute."  ^  But  it  is  held  that  the 
word  "  stated  "  is  not  the  equivalent  of  the  word  "ac- 
knowledged."^ 

§  523.  Omission  of  the  word  **  voluntary." —  In  Iowa, 
it  is  held  that  under  the  statute  of  that  State  the  word 
"voluntary"  in  the  acknowledgment  of  a  deed  is  of  the 
essence  of  the  acknowledgment  and  its  omission  fatal. 
A  certificate  showed  that  a  deed  was  acknowledged  to  be 
the  act  and  deed  of  the  party,  but  did  not  state  that  it  was 
his  voluntary  act  and  deed.  The  court  said:  "The  word 
'voluntary,'  under  our  statute,  is  made  an  important 
word,  and  is,  in  fact,  of  the  essence  of  the  acknowledg- 
ment. Have  there  been  words  used  in  the  acknowledg- 
ment before  us  of  like  import?  There  have  not.  There 
is  a  clear,  legal  distinction,  which  has  ever  existed  be- 

'  Davar  v.  Oardwell,  27  Ind.  4 ;  89  Am.  Dec.  477. 

'  Dewey  v.  Campau,  4  Mich.  5.  Under  a  statute  merely  requiring  an 
instrument  to  be  acknowledged,  without  prescribing  any  form  of  certifi- 
cate, or  providing  what  it  shall  contain,  it  is  satficient  if  it  fairly  appears 
therefrom  that  the  person  who  executed  the  instrument  appeared  in 
person  before  the  officer,  and  acknowledged  it  as  his  act  and  deed : 
Brunswick  Balke  Collender  Co.  v.  Brackett,  37  Minn.  58;  33  N.  "W.  Rep. 
214.  For  the  purpose  of  upholding  a  certificate  of  acknowledgment,  re- 
sort will  be  had,  if  required,  to  the  whole  instrument  to  which  it  is 
attached,  and  whenever  substance  is  found  no  attention  will  be  given  to 
obvious  clerical  errors  and  technical  omissions:  Brunswick  Balke  Col- 
lender Co.  V.  Brackett,  37  Minn.  58;  33  N.  W.  Rep.  214.  Where  a  stat- 
ute provides  that  the  certificate  of  acknowledgment  "must  be  substantially 

as  follows:  'Before  me, ,  on  this  day  personally  appeared  

,  known   to  me,'  "  etc.,  a    certificate   using  '"I"  instead  of    the 

words  "betore  me,"  is  good:  Belbaze  v.  Ratto,  69  Tex.  636;  7  S.  W.  Rep. 
501.  A  certificate  was  as  follows :  "I,  J.  W.  S.,  clerk  of  the  county  afore- 
said, do  hereby  certify  that  T.,  one  of  the  above  subscribing  witnesses, 
who  being  duly  sworn,  in  due  and  solemn  form,  that  he,  himself,  with 
P.,  signed  as  witnesses  wlieri  R.  signed  and  acknowledged  the  foregoing 
instrument  of  writing  for  tlie  purposes  therein  set  forth."  The  statute 
required  that  "one  of  the  witnesses  ....  shall  swear  to  the  signature 
of  the  signer,  ....  whicii  shall  be  certified,"  etc.  The  court  held  that 
it  was  evident  that  the  word  "says' '  or  "said"  was  inadvertently  omit- 
ted, and  that^i  even  as  it  stood,  it  satisfied  the  statute:  Talbert  v.  Dull, 
70  Tex.  675;  8  S.  W.  Rep.  530. 
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tween  a  man's  rleod  and  his  volnntary  deed."  '  In  Ne- 
braska, under  the  statutory  requirement  that  the  grantor 
must  acknowledge  the  instrument  to  be  his  voluntary  act 
and  deed,  it  is  held  that  a  simple  statement  that  the 
grantors  appeared  before  the  officer  "  and  acknowledged 
that  they  executed  the  same"  renders  the  certificate  of 
acknowledgment  invalid,  but  that  there  is  a  substantial 
compliance  with  the  statute  if  the  certificate  states  that 
the  grantors  acknowledged  the  instrument  to  be  "their 
voluntary  act."  ^ 

§  524.  Omission  of  certain  words  nnder  particular 
statutes. — With  the  exception  of  the  statement  that  the 
person  was  known  to  the  officer,  and  that  the  instrument 
was  acknowledged,  it  is  impossible  to  lay  down  any  rule 
that  will  harmonize  the  decisions  upon  wliat  words  may 
be  omitted.  Without  invalidating  the  certificate  we  be- 
lieve that  all  facts  required  by  the  statute  should  be  stated, 
and  their  omission  held  fatal.  But  clauses  are  found  in 
the  statutes  descriptive  of  certain  acts,  and  the  conflict 
arises  among  the  decisions  as  to  what  omissions  will  in- 
validate the  certificate  and  what  will  not.  In  Arkansas, 
it  is  held  that  the  omission  of  the  words  "for  the  consid- 
eration and  purposes  therein  set  forth,"  vitiates  a  certificate 
of  acknowledgment,  for  the  reason  advanced  by  the  court 
that  "  we  must  suppose  that  these  words  were  used  in  the 
statute  for  somfe  useful  purpose,  and  we  have  been  able  to 
find  no  authority  to  warrant  their  omission."^    In  Texas, 

^  Wickersham  v.  Eeeves,  1  Iowa,  413,  417;  Newman  v.  Samuels,  17 
Iowa,  528;  Dickerson  v.  Davis,  12  Iowa,  353.  But  in  Henderson  v.  Gre- 
well,  8  Cal.  581,  584,  the  court  say:  "The  certificate  in  this  case  suffi- 
ciently states  the  identity  of  the  party.  The  fact  of  acknowledgment  is 
also  sufficiently  stated.  It  is  true  that  it  does  not  state  tliat  the  party 
executed  the  instrument  'freely  and  voluntarily' ;  but  this  is  not  essen- 
tial, and  the  voluntary  execution  of  the  instrument  must  be  presumed 
from  the  fact  that  he  acknowledged  tliat  he  'executed  the  same.'  " 

*  Spitznagle  v.  Van  Hessch,  13  Neb.  338. 

»  Jacoway  v.  Gault,  20  Ark.  190,  194;  73  Am.  Dec.  404.  In  the  same 
State,  in  the  later  case  of  Little  v.  Dodge,  H2  Ark.  453.  Chief  Justice 
English  says,  on  page  458:  "The  notary  puts  the  husband  and  wife  to- 
gether in  the  commencement  of    the  certilicate,   and   says  that  they 
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the  statute  prescribed  that  a  married  woman  should  de- 
clare that  she  "did  freely  and  willingly  sign  and  seal  the 
said  writing,  to  be  then  shown  and  explained  to  her,  and 
shall  acknowledge  the  said  deed  or  writing  so  again 
shown  to  her  to  be  her  act."  A  certificate  of  acknowl- 
edgment stated  that  "  she  declared  she  had  willingly 
sealed  and  delivered  the  same,  and  that  she  wished  not  to 
retract  it,"  etc.  The  court  held  that  though  the  certifi- 
cate was  correct  in  other  respects,  it  was  fatally  defective 
in  omitting  to  state  that  she  willingly  signed  the  instru- 
ment.^ The  statute  in  that  State  also  provides  that  the 
grantor  shall  declare  that  he  executed  the  deed  "for  the 
consideration  and  purposes  therein  stated."    But  the  omis- 

•acknowledged  that  they  had  signed  and  scaled  the  same  (the  deed)  as 
tht'ir  act  and  deed,'  and  then  he  dropy  the  husband  and  takes  up  the 
wife.  As  to  the  husband,  the  words,  'for  the  consideration  and  purposes 
tlierein  mentioned  and  set  forth,'  are  wliolly  wanting,  and  such  an  omis- 
sion was  held  to  be  fatal  for  the  purposes  of  registration,  in  Jacoway  v. 
Gault,  Adm'r.  In  this  case  the  certificate  of  the  notary  as  to  the  wile's 
acknowledgment  omits  the  words  of  the  statute,  'for  the  purposes 
thertiin  contained  and  set  forth,'  and  no  words  of  similar  import  are 
used.  The  Wife  is  not  required  to  declare  that  she  had  executed  the  in- 
strument for  any  consideration,  for  that  may  go  to  the  husband,  but  she 
must  declare  that  she  executed  it  for  the  '  purposes  therein  contained 
and  set  forth,'  in  the  language  of  the  statute,  or  in  words  of  similar 
import,  for  she  there t)y  indicates  that  she  is  acquainted  with,  or  under- 
stands, the  nature  of  the  conveyance,  whether  it  bean  absolute  deed,  a 
mortgage,  or  a  lease,  etc.  It  is  important  that  she  should  know  the 
purposes  and  contents  of  the  instrument  which  she  is  asked  to  execute, 
and  the  certificate  of  the  officer  taking  the  acknowledgment  should,  by 
words  suV)Stantially  equivalent  to  the  language  of  the  statute,  show  that 
fact.  It  is  safer  and  better  to  follow  the  language  of  the  statute,  and  to 
use  approved  forms.  The  guards  which  the  lawmakers  have  placed 
around  the  wife  to  protect  her  against  imposition  in  the  disposition  of 
her  estate,  are  not  to  be  disregarded  or  displaced  by  the  courts,  but  to  bo 
maintained,  and  the  spirit  and  intention  of  the  statute  enforced." 

1  Smith  V.  Elliott,  39  Tex.  201,  208,  The  court  said  :  "  It  will  be  ob- 
served that  the  certificate  does  not  show  that  she  willingly  signed  the 
instrument;  nor  is  there  in  the  acknowledgment  any  equivalent  word  or 
expression.  There  is  a  clear  omission  of  a  material  substantive  part  of 
the  necessary  acknowledgment  to  bind  a  married  woman,  whether  the 

conveyance  be  of  her  separate  property  or  of  a  homestead It  is 

true  the  very  form  of  words  laid  down  in  the  statute  need  not  be  fol- 
lowed, but  no  form  that  leaves  out  any  substantive  ingredient  of  the 
form  laid  down  will  be  sullicicnt." 
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sion  of  the  word  "consideration"  in  the  certificate  of  ac- 
knowledgment does  not  affect  its  validity.'  In  Ohio,  a 
certificate  of  the  acknowledgment  of  a  married  woman 
stated  that  she  declared  "that  she  signed  the  same  without 
the  fear  or  compulsion  of  her  said  hushand,"  omitting  the 
word  "  sealed,"  found  in  the  statute.  Tlie  court,  however, 
<;onsidered  that  this  omission  did  not  affect  the  certifi- 
cate.^ 

§  525.  Presuming-  an  acknowlcflg-ment. — As  the  fact 
of  acknowledgment  is  one  of  the  most  essential  things  to 
a  valid  acknowledgment,  a  certificate  which  omits  to  state 
this  fact  is  invalid.     It  cannot   be  presumed,   but  must 

*  Monroe  v.  Arledge,  23  Tex.  478.  "  A  literal  compliance  with  the 
etatute,"  says  the  court,  "  is  not  required  in  authenticating  instruments 
for  record,  provided  there  has  been  a  substantial  compliance.  Tliere 
must  always  be  such  a  compliance  as  meets  the  objects  of  the  require- 
ments in  the  statute.  The  object  sought  to  be  attained  mainly  in  the 
authentication  of  an  instrument  for  record  ia  the  ascertainment  of  the 
fact  that  the  grantor  did  execute  it.  When  it  is  authenticated  by  tlie 
proof  of  a  witness,  who  saw  it  executed,  it  is  only  necessary  for  him  to 
fitate  on  oath  that  he  saw  the  grantor  '  subscribe  the  same' :  Hart  Dig., 
art.  2791.  It  is  not  necessary  to  the  validity  of  a  deed,  that  the  real  con- 
sideration upon  which  it  is  made  should  be  '  therein  stated' ;  and  indeed 
such  is  very  often  not  the  case.  Nor  would  an  acknowledgment  by  him 
for  record,  in  strict  compliance  with  the  statute,  preclude  him  from 
showing  tliat  the  consideration  and  purposes  of  the  tieed  were  other  and 
different  from  those  therein  staled.  The  material  matter  then  embraced 
in  the  acknowledgment  is  the  execution  of  the  deed.  In  this  case  the 
grantor  is  shown  by  the  certificate  to  liave  acknowledged  that  he  exe- 
cuted the  deed  for  the  purposes  therein  stated.  The  deed  itself  must  im- 
port a  consideration  if  none  be  expressed;  and  if  one  bo  expressed,  it  ia 
not  material  that  the  one  expressed  be  the  one  upon  which  it  was  actu- 
ally made.  This,  then,  is  a  formal  part  of  the  certificate,  which  for  the 
sake  of  regularity  should  be  inserted,  but  its  omission  does  not  invali- 
date the  certificate."  And  see,  also,  Belcher  v.  "Weaver,  46  Tex.  294;  26 
Am.  Rep.  267. 

*  Barton's  Lessees  v.  Morris'  Heirs,  15  Ohio,  408.  On  page  423  the 
court  say:  "  The  signing,  and  sealing,  and  delivery  were  all  ilone  at  the 
same  time.  This  appears  from  the  testatum  clause  of  the  deed,  and  from 
the  attestations  of  the  subscribing  witnesses.  The  signing  and  sealing 
are  one  act,  done  at  the  same  time.  The  signature  adopted  the  seal  al- 
ready prefixed,  and  made  the  same  the  seal  of  the  grantor,  so  that  in 
point  of  fact,  there  could  be  no  separation.  If  the  signing  was  done  vol- 
untarily, it  is  impossible  the  sealing  was  not  equally  so."  But  seeToul- 
min  V.  Heidelberg,  32  Miss.  268. 
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either  appear  by  the  words  used  in  the  statute,  or  expres- 
sions equivalent  in  meaning.  Decisions,  liowever,  may 
be  found  which  do  not  support  this  view,  and  although 
they  do  not,  in  our  opinion,  state  the  law  outside  of  the 
State  in  which  they  were  rendered,  and  are  opposed  by 
the  great  mass  of  authority,  it  is  proper  that  they  should 
be  noticed.  In  a  late  case  in  Maryland,  a  mortgage  exe- 
cuted by  a  corporation,  appointed  in  its  last  clause  a  cer- 
tain person  its  attorney  "for  it,  and  in  its  name,  and  as 
its  act  and  deed,  to  acknowledge  the  mortgage  before  aiiy 
person  having  authority  by  the  laws  of  the  State  to  take 
said  acknowledgment,  in  order  that  the  same  may  be  duly 
recorded."  On  the  same  day  that  the  mortgage  was  exe- 
cuted, the  attorney  appeared  before  an  oihcer  who  certi- 
fied that  "personally  appeared  W.  S.,  he  being  known  to 
me  to  be  the  person  who  is  named  and  described  as  and 
professing  to  be  the  attorney  named  in  the  letter  or  power 
of  attorney  contained  in  the  foregoing  mortgage  or  in- 
strument of  writing  to  be  the  act  and  deed  of,"  etc.,  omit- 
ting after  the  word  "writing"  the  words  "and  acknowledged 
said  mortgage."  The  court  held  that  the  omitted  words 
were  supplied  with  positive  certainty  by  the  context,  and 
that  what  might  be  clearly  implied  was  of  the  same  effect 
as  if  it  had  been  expressed  in  terms. ^     In  an  early  case  in 

1  Baslior  v.  Stewart,  54  Md.  376.  In  its  opinion  the  court  said:  "In 
aid  of  this  certificate,  we  are  required  to  read  it  in  connection  with  the 
otljer  parts  of  the  instrument;  and  we  must,  moreover,  bear  in  mind 
that  every  reasonable  inteiKhuent  should  be  made  in  support  of  the  cer- 
tificate and  the  instrument  to  which  it  is  attached.  And  so  reading  the 
certificate,  is  there  a  doubt  left  in  the  mind  as  to  what  was  done  by  the 
attorney  before  the  justice,  and  what  act  was  intended  to  be  certified  by 
that  officer?  The  attorney  was  authorized  by  the  deed  itself  to  make 
tlie  acknowledgment,  and  notliing  else.  It  is  but  fair  to  presume  that 
he  did  what  he  was  authorized  to  do,  and  notliing  to  the  contrary.  He 
was  certainly  before  the  justice,  and  it  is  equally  certain  that  he  per- 
formed some  act  there  wherel>y  he  affirmed  the  mortgage  '  to  be  the  act 
and  deed  of  the  Maryland  Inebriate  Asylum.'  What  other  act  than  the 
acknowledgment  of  the  instrument  according  to  the  authority?  If  from 
the  face  of  the  whole  writing,  including  the  certificate,  we  liave  enough 
before  us  to  enable  us  to  determine  with  certainty  what  was  done,  and 
that  the  act  done  was  in  accordance  with  the  authority  delegated,  we 
cannot  consistently,  with  any  fair  intendment  in  support  of  the  acknowl- 
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New  York,  where  a  certificate  made  in  1711  of  an  acknowl- 
edgment of  a  deed  stated  that  the  grantor  and  his  wife 
came  before  the  officer  "to  acknowledge  this  indenture  to 
be  their  acts  and  deed,"  it  was  held  that  the  certificate  did 
not  import  alone  that  the  j)arties  came  before  the  officer 
to  acknowledge  the  deed,  or  with  tliat  intent,  but  also  that 
they  did  acknowledge  it,  and  that  it  would  be  presumed, 
after  such  a  lapse  of  time,  that  the  wife  was  privately  ex- 
amined.^ 

§  526.  Comments. — These  decisions,  if  they  go  to  the 
extent  that  a  certificate  may  be  sufficient  which  omits  to 
state  that  the  grantor  acknowledged  the  execution  of  the 
deed,  are  in  direct  conflict  with  the  cases  cited  in  other 
portions  of  the  treatise,  and  cannot,  by  either  reason  or 

edgment,  declare  it  invalid.  Here  the  reading  of  the  acknowledgment, 
in  view  of  the  other  evidence  furnished  by  the  deed,  leaves  no  doubt  as 
to  the  act  that  was  done,  and  the  words  omitted,  by  mere  clerical  mis- 
prision, are  supplied  by  the  context  with  positive  certainty.  What  may 
be  clearly  and  fairly  un(ierstood  or  implied,  in  reailinir  the  acknowledg- 
ment in  connection  with  the  deed,  is  of  the  same  effect  as  if  it  had  been 
in  terms  txpressed.  In  the  case  of  Wickes  v.  Caulk,  5  Har.  &  J.  36,  the 
deed  offered  in  evidence  was  dated  the  6th  of  October,  1707,  and  the  ac- 
knowledgment was  certilied  to  have  been  made  on  the  6th  of  October, 
but  omitted  to  state  the  year,  and  the  deed  was  recorded  on  the  8th  of 
January,  1707.  Tliere,  by  inference  and  intendment,  the  time  of  record- 
ing was  made  to  correct  the  date  of  the  deed,  and  to  suiply  the  particu- 
lar year  in  the  acknowledgment.  So,  in  the  case  of  Kelly  &  Martin  v. 
Eosenstock  &  Stein,  45  Md.  389,  the  mortgage  bore  date  the  6th  of  Au- 
gust, 1872,  but  the  particular  day  of  the  month  of  August,  1872,  upon 
which  the  acknowledgment  was  made,  was  omitted  to  to  be  stated;  and 
this  court  held  that,  by  looking  to  the  date  of  the  mortgage,  and  the 
clerk's  certificate  indorsed  thereon,  of  the  time  when  it  was  filed  for  rec- 
ord, the  particular  day  of  the  month  when  the  acknowledgment  was 
made  was  with  certainty  supplied." 

^  Jackson  w.  Gilchrist,  15  Johns.  89.  The  court  said  :  ''The  inference 
drawn  by  the  counsel  from  the  form  of  the  certificate  of  acknowledg- 
ment (that  the  parties  came  before  the  magistrate  to  acknowledge,  etc.) 
that  no  acknowledgment  in  fact  was  made,  cannot  be  correct.  An  ac- 
knowledgment was  deemed  necessary,  and  the  jiarties  went  before  the 
officer  for  the  pur[)Oseof  making  it ;  and  it  would  be  a  most  unreasonable 
conclusion  that  ii  was  not,  in  fact,  done.  The  ofiicer  (;ould  hardly  have 
been  guilty  of  so  absurd  and  nugatory  an  act  as  to  give  a  formal  certifi- 
cate that  the  parties  came  before  him  to  acknowledge  the  deed,  if  they 
did  not  actually  acknowledge  it," 
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authority,  be  supported.     While  in  the  case  cited   from 
Maryland,  it  would  seem  that  the  facts  warranted  a  differ- 
ent conclusion  from  that  reached  by  the  court,  yet  the 
decision  itself  proceeds  upon  the  ground  that  the  certificate 
bore  internal  evidence  that  the  deed  was,  in  fact,  acknowl- 
edged, and  the  court  places  its  ruling  on  that  ground,  ob- 
serving: "Of  course,  we  are  not  to  be  un<h?rstood  as  giving 
sanction  to  any  loose  construction  of  these  certiticates. 
On  the  contrary,  if  we  perceived  that  there  was  reasonable 
doubt  as  to  the  meaning  and  real  import  of  the  certificate 
in  question,  we  should  feel  bound  to  declare  it  invalid." 
This  case  may  then,  perhaps,  be  considered  not  an  affirm- 
ance of  tiie  proposiiion  that  the  omission  to  state  the  fact  of 
acknowledgment  is  a  mere  clerical  error,  but  merely  that 
under  the  particular  circumstances  of  the  case,  it  appeared 
from  the  certificate  and  mortgage  that  the  instrument  was 
actually  acknowledged.     In  the  case  in  New    York,  the 
deed  was  an  ancient  conveyance,  and  the  portion  of  the 
decision  relative  to  the  sep:;rate  examination  of  tlie  wife 
was  a  dictum,  as  a  curative  statute  enacted  in  1771,  provid- 
ing that  no  claim  to  real  estate  of  which  a  person  was  in 
possession  should  be  defeated  by  the  pretense  that  the 
wife  had  not  been   separately  examined.     As  an  ancient 
deed,  it  was  fair  to  indulge  the  presumption  of  a  proper 
acknowledgment,  and  the  case  then  becomes   similar  to 
one   in   New  Jersey,  where,  on   a  deed  made  in   1784,  a 
judge,  in  accordance  with  the  statute  then  in  force,  in- 
dorsed a   certificate   that  the   party  "signed,  sealed,  and 
delivered  the  within  deed,  in  the  presence  of  one  Petrus 
Haring,  have  perused  the  same,  find  no  erasures  or  inter- 
lineations, and    allow   the   same   to    be    recorded."     The 
statute  did  not  prescribe  any  particular  form  of  acknowl- 
ed'T-ment.      The     court     held     the     certificate    sufficient, 
Elmer,  J.,  who  delivered  the  opinion  of  the  court,  saying: 
"Nearly  eighty  years  have  elapsed  since  the  making  and 
recording  of  it,  and  the  premises  therein,  described,  or  at 
least  a  considerable  part  thereof,  had  been  held  under  it 
by  the  grantee  and  his  heirs  or  assigns.     The  certificate 
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plainly  imports  that  the  deed  was  a'^^kiiowledged,  if  not  in 
words,  by  significant  and  unmistakable  signs.  An  ac- 
knowledgment in  words  from  the  mouth  was  not  essen- 
tial; if  it  was,  a  deaf  and  dumb  grantor  could  not  have 
made  one.  By  actually  signing,  sealing,  and  delivering 
the  deed  in  the  presence  of  the  judge,  the  grantor  just  as 
plainly  acknowledged  it  to  be  his  deed  as  if  he  had  so 
declared  by  vocal  sounds.  And  if  a  verbal  acknowledg- 
ment was  necessary,  I  think  it  ought  now  to  be  presumed 
to  have  been  made."^ 

§  527.  Certifying:  acknowlodjsrment  on  same  paper  on 
which  deed  is  printed  or  written. — Generally,  it  is  not 
necessary  to  certify  the  acknowledgment  on  the  same 
paper  on  which  the  deed  is  written.  Tlie  general  prac- 
tice is  for  the  ofhcer  to  attach  his  certificate  on  a  separate 
sheet  of  paper  to  the  conveyance.  But  where  a  statute 
requires  the  certificate  to  be  written  on  the  same  paper  on 
wiiich  the  deed  is  printed  or  written,  tlie  requirement 
must  be  observed,  or  else  the  certificate  will  be  deficient. 
In  Ohio,  the  statute  required  the  officer  to  "certify  such 
acknowledgment  on  the  same  sheet  on  which  such  deed 
is  printed  or  written."  A  certificate  of  acknowledgment 
made  by  a  commissioner  of  deeds  in  New  York,  appointed 
by  the  governor  of  Ohio,  was  made  upon  a  separate  strip 
of  paper  attached  to  the  deed  by  a  wafer,  with  the  officer's 
seal  upon  the  same.  This  certificate  was  held  to  be  in- 
valid.^ For  the  purpose  of  showing  the  views  of  the 
court  and  the  grounds  upon  which  this  conclusion  was 
based,  we  quote  this  language  from  the  opinion,  where 
the  court,  after  referring  to  the  statute,  observes:  "The 
object  of  the  provision  was,  evidently,  to  prevent  mistakes 
and  fraud,  and  to  give  greater  certainty  to  titles  within 
the  State.  Certain  officers  of  the  State  are  particularly 
designated  to  take  the  acknowledgment  of  deeds.  The 
parties  are  recjuired  to  acknowledge  the  execution  of  the 

^  Hoboken  Land  and  Improvement  Co.  v.  Kerrigan,  31  N.  J.  L.  13. 
»  Winkler  v.  Higgins,  9  Ohio  St.  599. 
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instrument  before  those  persons;  and  none  others  are 
authorized  to  act  in  their  stead.  But  if  a  certificate  of 
acknowledgment  might  be  attached  to  a  deed,  as  a  postage- 
stamp  is  to  a  letter,  what  would  there  be  to  prevent  the 
official  duty  being  performed  by  a  deputy  only?  The 
justice  or  other  officer  intrusted  with  that  duty  might 
deliver  his  certificate  to  a  stranger  to  attach  to  a  deed, 
thus  obviating  the  necessity'  of  any  acknowledgment  of  a 
deed,  in  fact,  before  the  officer  designated  and  invested 
with  the  official  trust.  The  certificates,  when  so  prepared, 
would  also  be  liable  to  be  fraudulently  obtained  and  used 
in  certain  cases  without  the  knowledge  or  consent  of  the 
commissioner.  In  such  cases  as  the  one  under  con- 
sideration, it  is  evident,  that  to  hold  the  attaching  of 
a  certificate  of  acknowledgment,  made  upon  a  distinct 
piece  of  paper,  sufficient  evidence  of  an  acknowledg- 
ment, would  be  throwing  the  door  wide  open  for  mistake, 
fraud,  and  mischief  to  enter.  The  statute  referred  to 
authorizes  the  governor  to  appoint  one  or  more  commis- 
sioners in  any  other  of  the  United  States,  to  take  acknowl- 
edgment and  proof  of  the  execution  of  any  deed  or  other 
conveyance,  or  lease  of  any  lands  lying  in  this  State,  to 
be  used  and  recorded  in  this  State.  It  is  presumed  that 
the  governor  will  have  respect  to  the  personal  qualifica- 
tions of  the  one  appointed  and  commissioned  by  him  for 
the  discharge  of  the  important  duty.  But  if  that  duty 
may  be  discharged  by  barely  attaching  his  certificate  to 
the  instrument,  what  is  there  to  prevent  his  constituting 
any  scrivener,  attorney,  or  clerk  his  deputy,  and  furnish- 
ing them  with  his  certificates  to  be  attached.  Again,  it  is 
obvious  that  other  mischiefs  than  those  resulting  neces- 
sarily from  the  discharge  of  the  duty  by  careless  or  in- 
competent deputies,  might  be  expected  from  such  disregard 
of  the  express  provisions  of  the  statute.  The  facility 
with  which  such  a  certificate  of  acknowledgment  might 
be  removed  from  one  instrument  and  attached  to  others 
would  greatly  impair  the  jiublic  security  against  inten- 
tional  frauds.      Indeed,   such  a    certificate  of   acknowl- 
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edgment  upon  a  separate  piece  of  paper  is  alike  in 
contravention  of  tlie  express  language  and  the  undoubted 
meaning  of  the  statute."* 

§  528.      Ofllcer    cannot  impeach  his  own    certificate. 

On  grounds  of  public  polic}'^  the  ofiBcer  wlio  took  the 
acknowledgment  is  not  permitted  to  impeach  his  certifi- 
cate.^ He  is  required  to  take  an  oath  that  he  will  faith- 
fully discharge  his  duties,  and  generally  is  compelled  to 
give  a  bond  for  the  proper  performance  of  his  official 
duties.  In  certifying  to  the  fact  that  a  deed  was  acknowl- 
edged, he  performs  a  solemn  official  act.  To  permit  him 
afterward  to  controvert  his  certificate,  would  render  title 
to  property  uncertain  and  almost  worthless.  It  would 
place  dangerous  temptations  before  weak  or  corrupt  men, 
and  make  every  title  dependent,  not  upon  recorded  evi- 
dence, but  upon  the  treachery  of  memory,  and  liable  to 
be  overcome  by  the  false  testimony  of  those  who  solemnly 
certified  to  the  regularity  and  legality  of  their  acts.  For 
these  reasons,  public  policy  demands  that  whatever  other 
evidence  may  be  admitted,  the  lips  of  the  officer  shall  not 
be  allowed  to  affect  the  title  of  others  by  attempting  to 
falsify   what  he   certified  to   be  true.^     For   this   reason, 

'  Winkler  v.  Hitrgins,  supra,  per  Sutliff,  J.  See,  also,  Schramm  v. 
Gentry,  63  Tex.  ri83. 

s  Central  Bank  v.  Copeland,  18  Md.  305;  81  Am.  Dec.  597;  Stone  u. 
Montgomery,  35  Miss.  83;  Stockman  v.  McClannahan,  87  Va.  33;  12 
S.  E.  Kep.  230;  Camp  v.  Car{)enter,  52  Mich.  375;  Allen  v.  Lenoir,  53 
Miss.  321.;  Wright  v.  Bundy,  II  Ind.  398;  Wilson  v.  South  Park  Com- 
missioners, 70  111.  46;  Hays  v.  Hays,  5  Rich.  31;  Riecke  v.  Westenhoff, 
10  Mo.  App.  358;  Harkins  v.  Forsyth,  11  Leigh,  294;  Garth  v.  Fort,  15 
Lea,  6.^3. 

»  In  Central  Bank  v.  Copeland,  18  Md.  305,  318,  81  Am.  Dec.  597,  Mr. 
Justice  Cochran,  in  delivering  the  opinion  of  tlie  court,  said:  "In  our 
opinion  the  testimony  of  Hays,  taken  to  contradict  or  impeach  his  cer- 
tilicate  of  Mrs.  Copeland's  acknowledgment  of  the  morlgaire,  was  not 
admissible.  That  the  statements  contained  in  the  certificate,  under  the 
circumstances,  and  as  between  the  parties  in  the  case,  were  open  to  con- 
tradiction by  proper  and  competent  proof,  cannot  be  doubted,  but  it  does 
not  follow  that  a  public  officer,  after  the  performance  of  an  act  required 
by  law,  sliould  be  permitted  to  defeat  its  effect  by  impeaching  his  official 
certificate  of  the  manner  in  which  he  performed  it.     From  considera- 
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testimony  ihat  the  officer  had  said  that  tlie  person  mak- 
ing the  acknowledgment  did  not  appear  before  him,  but 
he  certified  to  the  acknowledgment  because  he  knew  the 
grantor's  handwriting,  is  inadmissible,  both  because  it  is 
hearsay,  and  because  it  impeaches  the  certificate  of  the 
officer/  Want  of  recollection  on  the  part  of  the  grantor 
or  the  commissioner  who  took  the  acknowledgment,  as  to 
the  transaction,  does  not  invalidate  the  certificate.^ 

§  529.  Between  the  parties  the  acknowledg-inent  may 
be  impeached  for  fraud. — Between  the  immediate  parties 
to  a  conveyance,  or  those  who  have  notice,  the  certificate 
of  acknowledgment  may  be  impeached  for  fraud,  imposi- 
tion, or  collusion.^     But  it  cannot  be  impeached  merely 

tions  of  public  policy,  if  from  no  other,  he  must  be  held  an  incompetent 
witness  for  such  a  purpose :  Harkins  v.  Forsyth,  11  Leigh,  294."  Where 
the  certificate  is  apparently  regular,  irregularities  in  the  taking  of  it  will 
not  defeat  it:  Cox  v.  Gill,  83  Ky.  669;  Miller  v.  Wentworth,  82  Pa.  St. 
280;  Harpending  v.  Willey,  14  Bush,  380;  Jamison  v.  Jamison,  3  Whart. 
457 ;  31  Am.  Dec.  536. 

'  Allen  V.  Lenoir,  53  Miss.  321. 

»  Tooker  v.  Sloan,  30  N.  J.  Eq.  (3  Stew.)  394.  The  Chancellor  said: 
"  The  certificate  contains  all  the  statutory  requisites.  The  acknowledg- 
ment was  made  before  a  duly  authorized  person  in  New  York,  and  the 
certificate  required  by  law  as  to  the  authority  of  the  person  by  whom 
the  acknowledgment  was  taken,  accompanied  the  certificate  of  acknowl- 
edgment. There  is  no  evidence  to  overthrow  the  certificate  of  acknowl- 
edgment. That  the  officer  by  whom  the  acknowledgment  was  taken 
cannot  recollect  that  he  examined  her  separate  and  apart  from  her  hus- 
band, and  that  she  cannot  remember  whether  she  was  so  examined  or 
not,  of  course  cannot  countervail  the  certificate." 

In  Wright  v.  Bandy,  11  Ind.  398,  the  acknowledgment  of  a  mortgage 
appeared  to  have  been  made  before  Samuel  Stokes,  and  the  mort;_'agor 
delivered  it  to  the  mortgagee  as  genuine.  The  acknowledgment  bore 
the  impress  of  a  notarial  seal.  A  Samuel  Stokes,  however,  testified  that 
he  did  not,  to  the  best  of  his  recollection,  take  the  acknowledgment,  and 
that  he  knew  of  no  other  notary  in  the  same  place  of  his  name.  There 
was  also  a  certificate  of  the  secretary  of  State  that  but  one  Samuel  Stokes 
had  been  appointed  a  notary.  It  was  held,  however,  that  this  testi- 
mony did  not  disprove  the  acknowledgment. 

*  Rollins  v.  Menager,  22  W.  Va.  461;  Schraeder  v.  Decker,  9  Barr.  14; 
49  Am.  Dec.  538;  Jamison  v.  Jamison,  3  Whart.  457;  31  Am.  Dec.  536; 
Barnet  v.  Barnet,  15  Serg.  &  R.  72;  16  Am.  Dec.  516;  Williams  v.  Baker, 
71  Pa.  St.  476;  Heetor  v.  Glasgow,  79  Pa.  St.  79;  21  Am.  Rep.  46;  Mich- 
ener  v.  Cavender,  38  Pa.  St.  334;  80  Am.  Dec.  486;  Cressona  Sav.  etc. 
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for  irregularity  where  there  is  no  element  of  imposition 
or  coercion.'  The  officer's  certificate  of  acknowledgment, 
if  made  in  proper  form,  will  prevail  over  the  unsupported 
testimony  of  the  grantor  that  his  signature  was  forged,  in 
the  absence  of  proof  of  fraud  and  collusion  on  the  part  of 
the  officer  taking  and  certifying  the  acknowledgment  of  the 
deed.'^ 

As^n.  V.  Sowers,  134  Pa.  St.  354;  Westbrooks  v.  Jeffers,  33  Tex.  86; 
Miller  v.  Wentworth,  82  Pa.  St.  280;  Williams  v.  Baker,  71  Pa.  St.  476; 
Rollins  V.  Menau'CT,  22  W.  Va.  461.  See  Hartley  v.  Frosh,  6  Tex.  20s ;  55 
Am.  Dec.  772;  Worrell  v.  McDonald,  66  Ala.  572;  Pierce  v.  Georfrer,  103; 
Mo.  540 ;  15  S.  W.  Rep.  848.     See,  also,  O'Neil  v.  Webster,  150  Mass.  572. 

'  Miller  v.  AVentworth,  82  Pa.  St.  280;  Shields  v.  Netherland,  5  Lea 
(Tenn.),  193.  In  the  former  case,  Chief  Justice  Agnewsaid:  "As  to 
the  first,  it  is  to  be  observed  the  evidence  discloses  only  irregularity,  and 
no  imposition,  coercion,  or  other  element  oi  fraud  or  duress  in  procuring 
the  ackno\vledy;ment.  The  defendant  is  a  bona  fide  purchaser,  for  a  full 
consideration,  without  notice  of  any  irregularity,  relying  on  the  certifi- 
cate of  the  magistrate,  there  being  nothing  on  its  face  to  put  him  upon 
inquiry.  In  such  a  case  the  certificate  is  conclusive  of  the  facts  stated 
in  it,  and  parol  evidence  will  not  be  received  to  impugn  it:  Barnet  v. 
Barnet,  15  Serg.  &  R.  72 ;  16  Am.  Dec.  516 ;  Jamison  v.  Jamison,  3  Whart. 
457 ;  31  Am.  Dec.  536 ;  Louden  v.  Blytlie,  27  Pa.  St.  22 ;  67  Am.  Dec.  442 ; 
Williams  v.  Baker,  21  Smith,  P.  F.  476;  Heetor  ?;.  Glasgow,  2  AVeek. 
Notes,  1.  The  cases  supporting  the  exceptions  of  fraud  and  duress  prove 
the  rule:  Louden  v.  Biythe,  16  Pa.  St.  532;  55  Am.  Dec.  527;  M  chener 
and  Wife  v.  Cavender,  2  Wright,  334  ;  80  Am.  Dec.  486;  Hall'y.  Patter- 
son, Smith,  P.  F.  289;  McCandles  v.  Engle,  1  Smith,  P.  F.  309. 

2  Licknian  v.  Harding,  65  111.  505;  Rur^sell  v.  Baptist  Theological 
Union,  73  111.  337.  In  the  former  case  Mr.  Justice  Breese  delivered  the 
opinion  of  the  court,  and  said :  "The  only  point  in  this  case  is,shall  tlie 
acknowledgment  of  the  execution  of  a  deed,  made  and  taken  before  a 
magistrate  in  proper  form  in  pursuance  of  the  statute,  prevail  over  the 
unsupported  testimony  of  the  party  grantor,  he  alleging  the  same  to  be 
falee  and  forged?  We  have  no  hesitation  in  answering  the  question  iu 
the  affirmative,  as  it  was  answered  by  the  circuit  court.  Public  policy 
requires  such  an  act  siiould  prevail  over  the  unsupported  testimony  of 
an  interested  party,  otherwise  there  would  be  but  slight  security  in  titles 
to  land.  No  fraud  or  combination  between  any  party  and  the  officer 
taking  the  acknowledgment  is  shown.  The  magistrate  in  taking  the 
acknowledgment  acts  judicially.  The  duty  is  imposed  upon  him  by  the 
law  of  ascertaining  the  truth  of  the  matters  about  which  he  is  to  certify. 
Parties  act  on  tlie  faith  of  his  certificate,  and  in  the  absence  of  fraud 
and  collusion,  it  must  be  entitled  to  full  credit.  There  is  an  entire  ab- 
sence of  fraud  and  collusion  in  this  case,  which  can  vitiate  the  deed: 
Graham  v.  Anderson.  42  111.  514;  92  Am.  Dec.  89."  That  a  certilicate  is 
only  prima  jacie  evidence  of  compliance  with  the  law  on  the  part  of  the 
Deeds,  Vol.  L— 45 
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§   529  a.      Taking-  acknowledg-ment  throiig-b  telephone. 

In  the  absence  of  fraud,  duress,  or  mistake,  a  certificate 
of  acknowledgment  of  a  married  woman  cannot  be  im- 
peached by  evidence  that  the  acknowledgment  was  taken 
by  the  officer  tlirough  a  telephone  when  she  was  several 
miles  distant  at  the  time  the  acknowledgment  was  taken.' 
As  the  telephone  is  a  modern  invention,  and  its  general 
use  has  only  been  recent,  the  effect  to  be  given  to  tele- 
phonic messages  cannot  be  declared  as  yet  to  be  definitely 
settled.  It  is  said,  however,  by  Mr.  Justice  Barclay,  that: 
"When  a  person  places  himself  in  connection  with  the 
telephone  system  tlirough  an  instrument  in  his  office,  he 
thereby  invites  communication,  in  relation  to  his  business, 
through  that  channel.  Conversations  so  held  are  as  ad- 
missible in  evidence  as  personal  interviews  by  a  customer 
with  an  unknown  clerk  in  charge  of  an  ordinary  shop 
would  be  in  relation  to  the  business  there  carried  on. 
The  fact  that  the  voice  at  the  telephone  was  not  identi- 
fied, does  not  render  the  conversation  inadmissible."^ 
As  illustrating  the  view  that  courts  are  inclined  to  take  of 
conversations  held  over  the  telephone,  we  may  call  atten- 
tion to  a  case  decided  in  Kentucky.  A  person,  whom  we 
may  designate  as  A,  went  to  a  telephone  office  to  com- 
municate with  another,  whom  we  may  designate  as  B,  in 

officer,  see  Dodge  v.  HolUngshead,  6  Minn.  25;  80  Am.  Dec.  433;  Anan 
V.  Folhom,  6  Minn.  500;  Edgerton  v.  Jones,  10  Minn.  429;  Hutchison  v^ 
Rust,  2  Gratt.  394;  Jackson  v.  Sclioonmaker,  4  Johns.  161.  But  see, 
also.  Hartley  v.  Frosh,  6  Tex.  208;  55  Am.  Dec.  772;  Bissett  v.  Bissett, 
1  Har.  &  McH.  211.  In  Smith  v.  Ward,  2  Root,  378,  1  Am.  Dec.  80,  it 
is  held  that  the  fact  that  the  grantor  did  not  appear  before  the  officer 
may  he  shown  by  parol  evidence.  A  certificate  reciting  that  a  married 
woman  was  examined  by  the  officer  separately  and  apart  from  her  hus- 
band, as  required  by  the  statute,  is  conclusive,  both  as  to  bona  fide  pur- 
chasers and  all  others,  where  there  is  no  fraud  or  misrepresentation, 
and  cannot  be  overturned  by  the  mere  testimony  of  the  wife  and  hus- 
band that  she  was  not  so  examined  :  Oppenheimer  v.  Wright,  106  Pa.  St. 
&69,  followed;  Citizen's  Savings  &  Loan  Assn.  of  Ashland  v.  Heiser,  150 
Pa.  St.  514;  24  Atl.  Rep.  733. 

1  Banning  v.  Banning,  80  Oal.  271;  13  Am.  St.  Rep.  156.  As  to  the 
power  to  take  an  acknowledgment  through  an  interpreter,  see  sees.  537, 
.538,  post. 

»  Wolfe  V.  Missouri  Pac.  Ry.  Co.,  97  Mo.  473;  10  Am.  St.  Rep.  331, 
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a  different  city,  directing  the  operator  to  converse  for 
him,  and  to  call  B  to  the  oflice.  The  operator  answered 
that  he  would  send  for  B,  and  shortly  afterward  the 
operator  at  A's  place  of  residence  told  him  that  B  was  at 
the  office  at  the  hitter's  place  of  residence.  The  operator 
where  A  was  held  a  conversation  with  B,  and  in  a  ca.se 
where  the  conversation  became  material,  the  operator 
havin*^  failed  to  remember  the  conversation,  it  was  held 
that  A  miij^ht  prove  by  himself  and  others  what  the 
operator  said  as  reported  by  B.^ 

§  630.  Grantee  must  have  knowledjsre  of  fraud,  or  of 
facts  sufficient  to  put  him  upon  inquiry. — While  the  cer- 
tificate of  acknowledgment  may  be  impeached  for  fraud 
or   imposition,  yet   to   affect  the   title  of  the  grantor   he 

»  Sullivan  v.  Kuykendall,  82  Ky.  483;  56  Am.  Rep.  901.  The  court, 
per  Mr.  Justice  Holt,  said  that  it  was  a  well-settled  rule  that  where  one 
through  an  interpreter  makes  statements  to  another,  the  statement  of 
the  interpreter  made  at  the  time,  of  what  was  said,  becomes  competent 
evidence  against  the  party.  But  it  also  said  that  it  should  not  be  under- 
stood as  holding  the  testimony  competent  on  this  ground,  because  there 
was  another  reason  which  seemed  concKisive,  which  the  court  declared 
in  the  following  language:  "Subject  to  various  qualifications,  the  old 
rule,  that  a  party  must  produce  the  best  evidence  within  his  power  to 
prove  a  fact,  should  govern.  But  as  business  expands  by  the  aid  of  new 
inventions,  wider  scope  muse  be  given  to  the  rules  of  evidence.  There 
is  no  need,  however,  of  any  departure  or  innovation  in  this  case,  because 
it  is  a  well-settled  rule  of  evidence  that  the  statements  of  an  agent, 
when  acting  within  the  scope  of  his  agency,  are  competent  against  his 
principal.  When  one  is  using  the  telephone,  if  he  knows  that  he  is 
talking  to  the  operator,  he  also  knows  that  he  is  making  him  his  agent 
to  repeat  what  he  is  saying  to  another  party;  and  in  such  a  case,  cer- 
tainly, the  statements  of  tlie  operator  are  competent,  being  the  declara- 
tions of  thengent,  niatle  during  the  progress  of  the  transaction.  If  lie  is 
ignorant  whether  be  is  talking  to  the  person  with  whom  he  wishes  to 
communi  'ate,  yet  he  does  it  with  the  expectation  and  intention  on  his 
part  that  in  case  he  is  not  talking  with  the  one  for  whom  the  information 
is  intended,  that  it  will  be  communicated  to  that  person,  and  he  thereby 
makes  the  person  receiving  it  his  agent  to  communicate  what  he  may 
have  said.  This  should  certainly  be  the  rule  as  to  an  operator,  because 
the  person  using  a  telephone  knows  that  there  is  one  at  each  station 
whose  business  it  is  to  act;  and  we  think  that  the  necessities  of  a  grow- 
ing business  require  this  rule,  and  that  it  is  sanctioned  by  the  known 
rules  of  evidence."     iMr.  Justice  iVyor  U.ssented. 


§  530         ACKNOWLEDGMENT  OP  DEEDS.  708 

must  have  knowledge  of  such  fraud,  or  the  facts  within 
his  knowledge  must  be  sufficient  to  put  him  upon  inquiry. 
He  has  ordinarily  a  right  to  rely  upon  the  officer  taking 
the  acknowledgment.  On  this  point  Mr.  Justice  Cham- 
bers, in  a  case  where  the  certificate  of  acknowledg- 
ment of  a  married  woman  was  attacked,  pertinently 
observes:  "A  regard  to  the  policy  of  the  law,  for  the  se- 
curity of  titles  and  the  protection  of  the  rights  of  prop- 
ert}'  which  are  passed  by  conveyances,  and  assurances  of 
which  these  acknowledgments  and  certificates  are  a  com- 
mon part,  will  restrain  this  court  from  allowing  such 
acknowledgments  to  be  impeached  by  parol  evidence,  con- 
tradicting the  facts  certified  in  the  absence  of  fraud  and 
imposition;  and  where  there  are  fraud  and  imposition 
alleged,  the  knowledge  of  it  ought  to  be  brouglit  home  to 
the  grantee,  or  of  such  circumstances  within  his  knowl- 
edge of  the  want  of  free  will  and  consent  on  the  part  of 
the  wife,  as  should  lead  him  to  inform  himself  of  the 
reality  of  a  free  execution  and  acknowledgment  by  the 
wife  whose  property  was  to  be  divested.  Where  the 
grantee  has  knowledge  of  facts  to  put  him  upon  in- 
quiry, if  silent  and  inactive  on  the  subject,  it  is  at  his 
peril,  and   he  must  abide   the  consequences."  ^     A  false 

1  Louden  v.  Blythe,  16  Pa.  St.  532,  541 ;  55  Am.  Dec.  527.  See,  also, 
De  Arnaz  v.  Escandon,  59  Cal.  486;  Grant  v.  White,  57  Cal.  141;  Davis 
V.  Kennedy,  58  Tex.  516.  In  Louden  v.  Blythe,  27  Tex.  22,  67  Am.  Dec. 
442,  Judge  Black,  affirming  the  same  principle,  says:  "  A  married 
woman  may  convey  or  mortgage  her  land  by  joining  with  her  husband 
in  a  deed  for  that  purpose.  But  to  make  such  a  deed  valid  it  is  neces- 
bary  to  show  by  legal  evidence  that  no  fraud  was  practiced  upon  her, 
but  that  she  executed  it  with  a  full  knowledge  of  its  meaning,  jiurpose, 
and  intent.  It  must  also  be  shown  that  her  will  was  perfectly  free,  and 
that  her  mind  accorded  with  the  act.  If  he  uses  his  influence  and  power 
in  such  manner  as  to  control  her  unduly,  or  so  as  to  make  her  act  under 
his  will  and  n(jt  under  her  own,  the  deed  is  void.  I  do  not  say  that  it 
will  be  vitiated  by  the  mere  fact  that  she  yields  to  his  persuasions,  even 
when  she  does  so  against  her  better  judgment.  But  there  must  be  no 
imprisonment  of  her  mind,  and  no  unfair  advantage  taken  of  her  weak- 
ness. She  must  act  voluntarily,  and  not  by  compulsion,  moral  or  phy- 
sical. These  facts  are  to  be  proved  in  one  way  only ;  that  is,  by  the 
certificate  of  a  judge  or  justice  that  he  examined  her,  not  in  the  presence 
of  her  liusband,  but  separately;  that  he  made  the  contents  of  the  di;ed 
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certificate  of  acknowledgment  is  void  wlien  there  has  been 
no  appearance  before  the  officer.  But  where  the  grantor 
actually  appeared,  and  the  certificate  is  defective,  it  is 
conclusive  of  every  fact  appearing  on  its  face.  Evidence 
is  not  admissible  to  show  wliat  occurred  at  the  acknowl- 
edgment, for  the  purpose  of  impeaching  the  certificate  of 
acknowledgment,  e.xcept  in  case  of  fraud  or  imposition  in 
securing  it,  and  where  it  is  shown  that  the  grantee  has 
knowledge  of  tiie  fraud. ^  And  in  the  case  of  a  married 
woman,  a  proper  certificate  of  her  acknowledgment  is 
prima  facie  evidence  against  her.  But  it  is  not  conclusive 
except  as  to  a  vendee  for  a  valuable  consideration  without 
notice,  and  not  a  participant  in  any  fraud  practiced  upon 
her.  As  to  him,  she  is  estopped  from  denying  an  acknowl- 
edgment when  it  has  been  actually  made.^ 

§  531.  To  overcome  the  certificate,  the  evidence  must 
be  clear  and  convincing:. — The  presumption  is  that  the 
certificate  states  the  triith.^     But  if,  through  fraud  or  im- 

fuUy  known  to  her;  that  she  declared  her  execution  of  it  to  be  voluntary 
and  free  from  every  sort  of  coercion.  Such  a  certificate  is  conclusive  in 
favor  of  a  grantee  who  has  accepted  the  deed  in  perfect  good  faith,  and 
paid  his  money  witliout  knowing  or  having  any  reason  to  suspect  that  it 
is  untrue.  But  if  it  be  in  point  of  fact  false,  and  if  the  grantee  knew  it 
to  be  false,  or  if  knowledge  can  be  brought  home  to  him  of  any  circum- 
stance which  would  put  an  honest  and  prudent  man  upun  inquiry,  then 
it  may  be  contradicted  by  parol  evidence."  See  Krrr  v.  Russell,  69  111. 
666;  18  Am.  Rep.  634;  Graham  r.  Anderson,  42  111.  514;  92  Am  Dee. 
89;  Calumet  etc.  Co.  v.  Kuss-ell,  68  111.  426;  Lickmon  v.  Harding,  65  111. 
505.  See,  also.  Singer  Mfg.  Co.  v.  Rook,  84  Pa.  St.  442;  24  Am.  Rep. 
204;  Cover  v.  Mamlway,  115  Pa.  St.  338;  2  Am.  St.  Rep.  552;  Heotor  v. 
Glasgow,  79  Pa.  St.  79;  21  Am.  Rep.  46. 

^  Meyer  v.  Gossett,  38  Ark.  377.  See  section  533  a,  where  this  matter 
is  more  fully  discussed. 

'  Holt  V.  Moore,  37  Ark.  145.  The  presumption  that  a  mortgage  was 
acknowledged  by  the  mortgagor's  wife  is  not  overcome  by  the  tejJtimony 
of  one  witness  alone:  Warrick  v.  Hull,  102  111.  280.  Nor  can  the  maker 
of  a  deed,  even  as  between  himself  and  tiie  grantee,  impeach  the  certifi- 
cate by  his  testimony  alone:  Fitzgerald  v.  Fitzgerald,  100  III.  385.  And 
see  Young  v.  Duvall,  109  U.  S.  573;  Washburn  v.  Roesch,  13  111.  App. 
268;  Downing  v.  lilair,  75  Ala.  216. 

'  Baldwin  v.  Bornheimer,  48  Cal.  433;  De  Arnaz  i-.  Escnidon.  59  Cal. 
486;  Young  v.  Duvall,  109  U.  S.  573;  Washburn  v.  Roesch,  13  111.  App. 
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position,  it  does  not,  it,  of  course,  may  be  shown  to  be 
false.  But  the  evidence  that  contradicts  the  solemn  dec- 
laration of  a  sworn  officer  should  be  clear  and  persuasive. 
"To  impeach  such  a  certificate,  the  evidence  should  do 
more  than  produce  a  mere  preponderance  against  its  in- 
tegrity in  the  balancing  of  probabilities;  it  should,  by  its 
completeness  and  reliable  character,  fully  and  clearly  sat- 
isfy the  court  that  the  certificate  is  untrue  and  fraudu- 
lent."^ In  a  case  in  Michigan,  the  court  admitted  that 
there  were  some  suspicious  circumstances  about  the  trans- 
action, but  observed:  "All  presumptions  of  this  kind 
must  be  treated  vvith  reasonable  respect  to  the  improba- 
bility of  misconduct  in  a  reputable  officer,  or  of  a  forgery 
which  he  ought  to  have  discovered  if  it  existed;  and  the 
burden  of  proof  was  on  complainant  to  make  out  a  plain 
case."  ^     But  of  course,  when  the   testimony  clearly  con- 

268;  Grant  v.  White,  57  Cal.  141;  Smith  v.  McGiiire,  67  Ala.  34;  Ray  v. 
Crouch,  10  Mo.  App.  321;  Camp  v.  Carpenter,  52  Mich.  375;  Johnson  v. 
Van  Velsor,  43  Mich.  208,  and  cases  cited  on  page  219.  See,  also,  Hour- 
tienne  v.  Schnoor,  33  Mich.  274. 

1  Mr,  Justice   Scholfield,  in  Marston  v.  Brittenham,   76  111.  611,  614. 
The  court  quotes  with  approval  the  language  in  Monroj  v.  Poorman,  62 
111.526:  "If  the  testimony   of  a  wife,  who   mayor  may   not  become  a 
widow,  is  to  prevail  over  her  own  deliberate  act,  done  knowingly,  and 
over  the  testimony  of  a  disinterested  officer  takhig  the  acknowledgment, 
there  will   be   but   frail   securities  to  titles;  for  if  such  evidence  is   to 
prevail  in  one  case,  it  must  prevail  in  all  cases;  and  whenever  a  woman 
can  be  found,   and  they  are  numerous,  to  swear  against   her  own  act 
there  is  really  no  security  in  titles  derived  in  whole  or  in  part  from  them.' 
See  Johnson  v.  Van  Velsor,  43  Mich.  208;  Smith  t>.  McCjuire.  67  Ala.  34 
Waltee  v.  Weaver,  57  Tex.  569;  Davis  v.  Kennedy,  58  Tex.  516;  Shields 
V.  Netherlands,  5  Lea  (Tenn.),  193;  Worrell  v.  McDonald,  66  Ala.  572 
Groten  Kemper  v.  Carver,  9  Lea  (Tenn.),   280;  Riecke  v.  Westenhoff,  10 
Mo.  App.  358;  Cox  v.  Gill,  83  Ky.  6<)9;  Strauch  v.  Hathaway,  101  111.  11 
40  Am.  Rep.  193;  Russell  v.  Baptist  Union,  73  111.  337;  Shelton  v.  Ault- 
man,  82  Ala.  315;  Hammond  v.  Hopkins,  143  U.  S.  224;  Banning  ?;.  Ban- 
ning, 80  Cal.  271 ;  13  Am.  St.  Rep.  156;  Sisters  v.  Catholic  Bishop,  186 
111.  171;  Knowles  v.  Knowles,  76  111.  Ill;    Marston  v.  Brittenham,  76 
111.  611.     To  impeach  the  certificate  the  evidence  must  be  so  satisfactory 
as  to  produce  a  conviction  of  its  falseness,    A  mere  suspicion  or  a  prepon- 
derance of  evidence,  not  sufficient  to  create  a  moral  certainty,  is  insuffi- 
cient: Griffin  v.  Griffin,  125  1)1.  438;  17  N.  E.  Rep.  782. 

*  Hourtienne  v.  Schnoor,  33  Mich.  274,   per  Campbell,  J.     And   see 
Bailey  v.  Landingham,  53  Iowa,  722.     In  Canal  and  Dock  Co.  v.  Russell, 
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vinces  the  court  that  there  was  fraud  or  imposition  prac- 
ticed, the  certificate  must  be  lieh]  for  naught.* 

6S  111.420,  Mr.  Chief  Justice  Breese  ilelivered  the  opinion  of  the  court, 
and  on  paj^e  4;;0  said:  The  case  stands  upon  the  un.-iiipp  irled  testimony 
of  appellee    of  physical    inahility,    by    reason  of  her    absence    on    the 
thirtieth  day  of  May,  1837,  in  which  absence  she  is  not  corroborated  by 
any  witness,  to  execute  and  acknowledge   the  deed  in   question.     The 
question  is  thus  again  presented  to  this  court,  shall  the  uncorroborated 
testimony  of  a  grantor  be  allowed  to  prevail   over  the  solemn  act  of  an 
officer,  api)ointed  by  law  to  take  the  acknowledgment  of  deeds,  and  who 
has  certified  under  the   solemn  sanctions  of  his  oath,  that  he  did  take 
the  acknowled-MTient?    The  question  was  before  this  court  at  the  Sep- 
tember term,  1872,  and  received  our  most  serious  consideration,  and  we 
then  said  that  we  had  no  hesitation  in  answering  the  question;  that  the 
certificate  must  prevail   over  the  unsupported  testimony  of  an  uninter- 
ested party,  otherwise  there  would  be  but  slight  security  in  laml  titles; 
that  public  policy  demanded  such  a  rule,  wlien  no  fraud  or  couiltination 
is  alleged  or  proved.     The  magistrate,  in   taking  the  acknowledgment, 
acts  judicially.  A  duty   is  imposed  upon  him  by  the  law  of  ascertaining 
the  truth  of  the  matter  about  which  he  is  to  certify.     Parties  act  upon 
the  faith  of  his  certificate,  and  in  the  absence  of  fraud  and  delusion,  his 
certificate  must  be  entitled  to  the  fullest  credit,  only  to  be  overcome  by 
tlie  strongest  and  most  unequivocal  testimony:  Lickman,  Ex'r  «.  Hard- 
ing. 65  111.  50').     A  reference  is  made  in  the  opinion  to  Graham  v.  An- 
derson et  al.,  42  III.  514,  92  Am.  Dec.  89,  where  it  was  held,  in  an   action 
of  ejectment,  that  parol  evidence  was  not  admissible  to  impeach  a  cer- 
tificate of  acknowledgment  to  a  deed.     The  certificate  of  the  officer   as 
to  the  acknowledcment  must  be  judged  solely  by  what  appears  on  the 
face  of  the  certificate,  and  if  that  is  in  substantial  compliance  with   the 
statute,  it  ought  not  to  be   impeached  except  for  fraud  or   imposition. 
Deplorable  indeed   would  be  the   condition  of  land   titles  in  this  State, 
and  especially  in  the  city  of  Chicago,  wiiere  land  records  have  been  de- 
stroyed by  fire,  and  original  deeds  also,  if  a  party  to  one  of  such  deeds 
could  be  permitie  1  to  allege  its  non-execution  by  him,  against  the  cer- 
tificate of  the  judge  taking  il,  who  may  be  dead,  and  his  testimony  un- 
supported by  any  other  evidence." 

1  In  Russell  v.  Baptist  Theological  Union,  73  111.  337,  341,  occurs  this 
language:  "It  is  a  rule  that  the  acknowledgment  of  a  deed  cannot  be 
impeached  for  anything  but  fraud,  and,  in  such  cases,  the  evidence  must 
be  clear  and  convincing  beyond  a  reasonable  doubt;  and  whilst  the  mak- 
ing of  a  false  certificate  would  be  a  fraud  on  the  party  against  whom  it 
is  perpetrated,  there  is  in  favor  of  the  officer  the  fact  that  he  is  under 
his  official  oath  when  he  grants  the  certificate,  and  the  liability  to  in- 
dictment, conviction,  and  infamy,  is  certainly  as  strunj;  incentive  to 
truthful  and  hone-<t  action,  as  is  the  restraint  imjiosed  on  an  interested 
witness,  struggling  for  the  gain  following  success  in  a  suit,  and  escaping 
loss  by  default.  Hence,  the  mere  evidence  of  the  partv  purporting  to 
have  made  the  acknowledgment  cannot  overcome  the  officer's  certificate. 
Nor  will  it  be  with  slight  corroboration." 
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§  532.  Evidence. — The  notary  is  a  competent  witness 
for  the  purpose  of  showing  that  the  deed  was  duly  exe- 
cuted wlien  its  execution  is  denied.^  A  married  woman 
has  the  right  to  show  against  all  the  world  that  she  never 
acknowledged  the  execution  of  a  deed,  and  that  the  cer- 
tificate of  acknowledgment  is  a  fabrication  on  the  part  of 
the  officer.  But  if  the  fact  is  that  she  made  some  kind  of 
an  acknowledgment,  the  oHicer's  certificate  is  conclusive 
as  to  the  terms  of  the  acknowledgment  and  the  concomi- 
tant circumstances,  in  favor  of  innocent  purchasers,  who 
have  acted  on  the  faith  of  the  certificate." 

§  533.  Illustrations. — In  an  action  to  foreclose  a  mort- 
gage purporting  to  have  been  executed  by  a  husband  and 
wife,  the  husband,  at  the  time  the  action  was  brought, 
being  dead,  the  wife  denied  that  she  executed  or  acknowl- 
edged the  instrument.  She  testified  that  she  was  ill  at 
the  time  the  instrument  appeared  to  have  been  executed, 
and  that  she  was  not  away  from  home.     Her  physician 

1  Jansen  v.  McCahill,  22  Cal.  563;  83  Am.  Dec.  84. 

*  Donahue  v.  Mills,  41  Ark.  421.  .  Mr.  Justice  Eakin,  speaking  for  the 
court,  said:  "The  doctrine  rests  upon  public  policy,  whilst  she,  as  all 
other  persons  are,  will  be  protected  against  a  mere  forgery,  or  tiie  fraud" 
ulent  machinations  of  those  persons  or  their  agents,  who  seek  to  derive 
a  benefit  from  their  dishonesty ;  }  et  if  she  does  appear  before  the  cfRcer, 
and  make  any  acknowledgment  with  regard  to  the  instrument,  he  is 
authorized  to  give  assurance  by  his  certificate  to  all  innocent  persons,  of 
what  the  terms  of  the  acknowledgment  were,  and  of  the  fact  that  it  was 
made  on  privy  examination.  To  open  any  wider  door  for  proof  would 
put  a  vast  amount  of  property  adrift.  The  law  prescribes  no  set  terms 
in  which  acknowledgments  must  be  formulated.  They  are  orally  made. 
The  officer  must  judge  of  their  meaning  and  effect.  Manner  and  gesture, 
even,  may  aid  him  in  that,  and  he  must  judge  whether  the  husband  is 
far  enough  away  to  enable  him  to  certify  that  the  examination  was  privy. 
Obviously  it  would  not  do  to  allow  the  wife  herself,  or  any  bystanders 
to  show  in  opposition  to  the  certificate,  and  to  the  rights  of  innocent 
persons  relying  upon  it,  that  the  language  properly  construed  did  not 
amount  to  a  negation  of  undue  influence,  or  confess  free  and  voluntary 
action;  or  that  her  husband  was  actually  so  close  at  hand  as  to  be  able 
to  influence  her  representations  or  responses.  Human  memory  is  too 
unreliable  for  that,  even  if  there  were  not  still  greater  dant^ers  from 
human  caprice  and  the  bias  of  human  interests.  The  i)ublic  inust  be 
reasonably  protected  ia  the  confidence  wliich  it  ia  compelled  to  extend 
to  oflicial  action," 
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testified  to  her  ill  health  at  tlie  time  the  mortgage  was 
said  to  have  been  executed.  The  evidence,  on  the  otlier 
side,  consisted  of  tlie  testimony  of  tlie  notary  pul)lic,  who 
gave  the  certificate  of  acknowledgment,  and  of  experts 
who  testified  to  the  genuineness  of  her  signature  upon  a 
■comparison  with  otlier  signatures  made  by  her.  The 
notary  did  not  pretend  to  state  that  she  appeared  before 
him  and  acknowledged  the  instrument,  having  no  recol- 
lection whatever  on  the  subject,  and,  at  the  time  the 
xicknowledgment  was  made,  he  had  no  personal  acquaint- 
ance with  her.  His  opinion,  however,  based  upon  his 
habit  of  giving  certificates  only  when  the  parties  did 
appear  before  him,  was  that  she  actually  did  ackiiowl- 
■edge  the  mortgage.  But  in  some  cases  where  he  was  well 
acquainted  with  the  parties,  or  in  the  case  of  his  partners 
in  business,  he  thought  he  might  have  given  certificates 
when  the  parties  did  not  appear  before  him,  but  did  not 
remember  any  such  cases.  Tiiroughout  his  testimony  he 
stated  no  fact  showing  that  she  did  really  acknowledge 
the  instrument,  but  gave  his  reasons  for  his  opinion  that 
she  did.  The  lower  court  found  for  the  wife,  and  the 
supreme  court  affirmed  its  decision.^     In  a  suit  to  enjoin 

1  Borland  v.  Walrath,  33  Iowa,  130.  Beck,  J.,  who  deliverid  the 
opinion  of  the  court,  said  :  "  The  certificate  of  acknowledgment,  we  con- 
cede, is  to  iuive  weigiit  in  determining  the  question.  It  certainly  makes 
&  prima  facie  case.  This  is  the  least  that  can  be  claimed  lor  it.  At  all 
events,  a  party  seeking  to  defeat  his  deed  because  it  was  not  acknowl- 
edged by  him,  ought  to  make  a  clear  case  against  the  certificate  of  the 
officer  in  order  to  overtlirow  the  instrument.  Public  policy  demands 
that  instruments  in  writing  pertaining  to  the  titles  of  real  estate,  which 
are  autlit-nticated  in  tlu-  manner  pointed  out  by  the  law.  should  not  be 
lightly  set  aside.  But  they  cannot  be  sustained  against  the  positive  and 
explicit  evidence  of  cretlible  witnesses.  The  evidence  as  to  the  genuine- 
ness of  the  signature,  based  upon  the  comparison  of  handwriting,  and  of 
the  opinion  oi  experts,  is  entitled  to  proper  consideration  and  weight. 
It  must  be  confessed,  however,  that  it  is  of  the  lowt-si.  order  of  evidencj?, 
or  of  the  most  unsatisfactory  character.  It  cannot  be  claimed  that  it 
ought  to  overthrow  positive  and  direct  evidence  of  credible  witnesses 
who  testify  from  their  personal  knowledge.  It  is  most  used  and  is  most 
useful  in  cases  of  conflict  between  witnesses  as  corroborating  testimony. 
On  the  one  hand,  we  have  the  signature  to  the  mortgage  sustained  aa 
genuine  by  the  certihcate  of  acknowledgment,  and  by  the  comparison 
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a  sale  under  a  deed  of  trust  on  the  ground  that  a  wife's 
signature  had  been  obtained  by  fraud,  the  deed  of  trust 
purported  to  have  been  executed  by  the  husband  and 
wife,  and  acknowledged  before  a  notary  public.  She  tes- 
tified, however,  that  she  never  executed  the  deed;  that  her 
husband  brought  her  a  paper  for  her  signature,  and  on 
her  inquiring  what  it  was,  she  not  being  able  to  read,  he 
told  her  that  it  was  a  mere  matter  of  form,  and  she  there- 
upon made  her  mark,  and  that  her  husband  delivered  the 
instrument  to  the  cestui  que  trust  who  was  present;  that 
she  was  not  asked  by  any  one  whether  she  acknowledged 
or  executed  the  deed.  Her  testimony  was  corroborated 
by  her  husband  and  three  witnesses  who  had  no  interest 
in  the  result.  This  evidence  was  held  sufficient  to  over- 
come the  certificate  of  acknowledgment.^  A  mortgage 
made  in  June,  1837,  appeared  to  have  been  executed  and 
acknowledged  by  both  husband  and  wife.  The  mortgage 
was  foreclosed,  and,  the  husband  having  died,  the  wife 
subsequently  filed  her  petition  for  allotment  of  dower  in 
the  premises  on  the  ground  that  she  had  not  joined  in 
the  execution  of  the  mortgage.  She  testified  that  she 
was  absent  from  the  State  from  the  latter  part  of  the  year 
1836,  to  the  early  part  of  1838,  and  that  it  was  impossible 
for  her  to  have  signed  or  acknowledged  the  mortgage  at 
or  near  its  date.  Several  other  witnesses  testified  that 
they   remembered  she  was  absent  about   that  time,  and 

of  handwritings,  upon  which  are  based  opinions  of  experts;  on  the 
other,  we  have  the  positive  evidence  of  the  defendant,  whose  credibility 
is  not  doubted,  corroborated  in  a  degree  by  other  testimony.  In  our 
opinion,  the  preponderance  is  in  favor  of  the  defendant.  We  are  free  to 
admit  that  we  are  not  witliout  doubts,  and  it  is  probable  that  qu  stions 
of  this  character  can  never  be  determined  with  al>solate  convictions  of 
certainty.  We  feel,  however,  that  it  is  safer  to  give  credit  to  the  positive 
evidence  of  a  credible  witness  than  to  disregard  it  upon  ijresumptions 
that  are  not  of  the  highest  order.  We  may  say  just  here  that  a  compar- 
ison maile  by  us  of  the  signature  in  question  with  defendant's  genuine 
writing,  used  for  that  purpose  before  the  referee,  all  of  which  is  before 
us,  has  had  a  tendency  to  strengthen  the  conclusion  we  have  just  an- 
nounced in  the  minds  of  some  members  of  this  court." 

1  Lowell  V.  Wren,  80  111.  238.     See,  also,  Pickens  v.  Knisely,  29  W.  Va. 
1 ;  6  Am.  St.  Rep.  622;  Borland  v.  Walrath,  33  Iowa,  130. 
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witnesses  who  were  acquainted  with  the  handwriting  of 
hot  husband  gave  it  as  their  opinion  (hat  he  wrote  both 
signatures.  The  court,  however,  hehl  that  the  evidence 
was  insufficient  to  overcome  the  certificate,  and  that  it 
would  presume  that  the  husband  had  authority  to  sign 
the  wife's  name,  rather  than  that  her  signature  was  a 
forgery.^ 

§  533  a.  Further  consideration  of  this  subject — 
No  appearance  before  officer. — When  a  person  appears 
before  the  oilicer  for  the  purpose  of  acknowledging  the 
execution  of  a  deed,  the  certificate  of  the  officer  is  con- 
clusive of  the  facts  recited  as  against  an  innocent  pur- 
chaser relying  on  the  faith  of  it.     But  when  there  has 

»  Russell  V.  Baptist  Theologi';al  Union,  73  111.  3o7.  Mr.  Chief  Justice 
Walker,  in  delivering  the  opinion  of  tiie  court,  said:  "When  carefully 
examined,  this  evidence,  aside  from  that  of  appellant,  is  loose,  indefi- 
nite, and  unsatisfactory.  The  witnesses,  exclusive  of  appellant,  do  not 
swear  positively  that  appellant  was  absent  at  the  date  of  the  deed,  but 
say  she  was  East  on  a  visit  that  summer,  and  they  do  not  remember  of 
having  seen  her  in  June  of  that  year.  This  may  all  be  true,  and  appel- 
lant have  been  there  and  directed  her  husband  to  sign  her  name  to  the 
mortgage,  and  have  acknowledged  it  before  the  justice  of  the  peace  ;  and 
she  may  liave  been  in  Philadelphia  in  the  early  part  of  June,  and  yet 
returned  to  Chicago  by  the  20th  of  that  month.  Again,  a  married 
woman  may,  as  well  as  others,  execute  any  instrument  by  having'  an- 
other sign  her  name  to  it,  if  she  adopts  it  and  acknowledges  it  as  her 
own;  hence,  if  it  were  conceded  that  her  name  was  written  by  her  hus- 
band, we  would  presume  it  done  by  authority,  rather  than  impute  what 
would  be  a  forgery.  A  man  has  no  more  right  to  sign  his  wife's  name  to 
a  paper,  by  wliich  she  can  be  bound  and  her  rights  affected,  than  he  has 
that  of  any  other  person.  Then  to  decree  apjiellant  dower  in  these 
premises,  we  must  hold  that  Capt.  Russell  and  the  justice  of  the  ijeaoe 
committed  forgery.  To  so  hold  we  must  believe  he  wrongfully,  and  to 
defraud  Hubbard  [the  mortgagee],  signed  his  wife's  name  to  the  mort- 
gage, and  tlie  justice  of  the  peace  made  a  false  certificate  of  lier  acknowl- 
edgment. Before  we  can  find  such  facts  we  must  have  the  most  clear 
and  satisfactory  evidence,  whilst  here  we  must  hold  that  the  evidence  ia 
not  of  that  character."  For  other  cases  see  Crane  r.  Crane,  81  III.  16i; 
Kerr  v.  Russell,  69  111.  666;  18  Am.  Rep.  6.S4;  Spurgin  v.  Traub,  65  III. 
170;  Monroe  v.  Poorman,  62  111.  523;  Tunison  v.  Chamblin,  88  111.  379; 
Graham  v.  Anderson,  42111.  514;  92  Am.  Dec.  89.  And  see,  also.  Hart- 
ley V.  Frosh,  6  Tex.  208;  55  Am.  Dec.  772;  Hays  ?•.  Hays,  5  Rich.  31; 
Wannell  v.  Kern,  57  Mo.  478;  Montgomery  v.  Hobsou,  Meigs,  437;  Wil- 
liams V.  Robson,  6  Ohio  St.  510. 
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been  no  appearance  of  any  kind  whatever — where,  in 
other  words,  the  whole  certificate  is  a  fabrication — the 
rule  manifestly  should  be  different.  Expressions  will  be 
found  in  tlie  opinions  of  courts  in  the  various  cases  in 
which  tlie  question  has  arisen  as  to  the  conclusiveness  of 
the  certificate,  to  the  effect  that,  so  far  as  an  innocent  pur- 
chaser is  concerned,  the  certificate  cannot  be  attacked. 
But  a  close  examination  of  these  cases  will  show  that 
there  was  an  appearance  of  some  kind  before  the  officer. 
But  if  there  has  been  no  appearance  of  any  kind,  if  the 
grantor  never  attempted  to  acknowledge  the  instrument, 
tlie  certificate  may  be  impeached  against  an  innocent  pur- 
chaser or  mortgagee  without  notice.^  This  question  has 
in  some  recent  cases  received  careful  attention,  and  the 
various  decisions  bearing  on  the  subject  have  been  an- 
alyzed and  distinguished.  In  one  of  these  Mr.  Justice 
Head  says:  "We  know  the  absolute  and  implied  faith  and 
trust  which,  in  practice,  purchasers  of  real  estate  repose, 
and  must  necessarily  repose,  in  the  formal  and  regular 
certificates  of  authorized  officers,  authenticating  the  regu- 
lar and  legal  execution  of  conveyances,  and  the  disastrous 
consequences  which  may  flow  from  a  rule  which  would 
allow  those  certificates  to  be  questioned  and  set  aside 
against  purchasers  who  have  parted  with  valuable  inter- 
ests in  reliance  on  them.  Yet,  on  the  other  hand,  we 
perceive  the  manifest  injustice  of  a  rule  which  would  de- 

1  Le  Mesnager  v.  Hamilton,  101  Cal.  532;  40  Am.  St.  Rep.  81 ;  Grider 
V.  American  Freeiiold  L.  M.  Co.,  99  Ala.  281 ;  42  Am.  St.  Rep.  58;  Bor- 
land v.  Walrath,  33  Iowa,  130;  Johnston  v.  Wallace,  53  Miss,  331;  24 
Am.  Rep.  (m;  Donahue  v.  Mills,  41  Ark.  421;  Pickens  v.  Knisely,  29 
W.  Va.  1 ;  6  Am.  St.  Rep.  622;  Meyer  v.  Gosset,  38  Ark.  377;  Michener 
V.  Cavender,  38  Pa.  St.  331 ;  80  Am.  Dec.  486;  Williamson  v.  Carskadden, 
36  Ohio  St.  6(54;  Allen  v.  Lenoir,  53  Miss.  321  ;  Mays  v.  Hedges,  78  Ind. 
288;  Smith  v.  Allis,  52  Wis.  .337;  1  Am.  &  Y,n:^.  Ency.  of  Law,  sec.  6,  p. 
160.  In  Le  Mesnager  v.  Hamilton,  101  Cal.  532;  40  Am.  St.  Rep.  81,  the 
court  say  that  the  cases  of  Banning  v.  Banning,  80  Cal.  274,  13  Am.  St. 
Rep.  lo6,  where  a  married  woman  acknowledged  a  deed  through  a  tele- 
phone and  De  Arnaz  v.  Escandon,  59  Cal.  486,  where  the  wife  appeared 
before  the  notary  and  acknowledged  the  deed  through  an  interpreter, 
are  to  be  distinguished  from  the  case  where  there  has  been  no  appear- 
ance of  any  kind  before  the  officer. 
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prive  one  of  his  property  without  lus  knowledge  or  con- 
sent, upon  the  mere  baseless  fabrication  of  another 

Upon  due  consideration  we  are  of  opinion  that  the  better 
rule,  and  the  one  sustained  by  the  weight  of  authority,  ia 
that,  when  there  has  been  no  appearance  before  the  officer, 
and  no  acknowledgment  at  all  made,  it  may  be  shown  in 
disproof  of  the  officer's  certificate,  even  against  bona  fide 
mortgagees  and  purchasers."^ 

§  533  b.  In  some  cases  considered  prima  facie  evi- 
dence only. — The  question  as  to  the  verity  imported  by 
a  certificate  of  acknowledgment  has  frequently  been  be- 
fore the  courts,  and  the  general  rule  undoubtedly  is, 
that  where  there  is  no  fraud,  imposition,  or  duress,  the 
certificate  made  by  the  officer  taking  the  acknowledg- 
ment is  conclusive  of  all  facts  which  it  recites,  and 
which  he  is  required   by  law  to  recite.-     But  there  are 

'  In  Grider  v.  American  Freehold  L.  &  M.  Co.,  99  Ala.  281;  42  Am. 
St.  Rep.  58.  In  Johnston  v.  Wallace,  53  Miss.  331,  24  Am.  Rep.  699,  Mr. 
Justice  Campbell  said:  "All  must  be  subject  to  the  risk  of  an  occasional 
forgery  by  officers  authorized  to  take  acknowledgments.  Although  liable 
to  be  deceived  and  imposed  on  by  such  an  act,  no  one  can  claim  that  a 
married  woman's  estate  should  be  divested  by  forgery;  and  when  she 
did  not  in  fact  appear  before  the  officer  to  acknowledge,  althoutrh  he 
may  certify  that  she  did,  she  may  show  she  did  not,  for  his  act  is  wliolly 
without  authority,  and  she  but  rights  herself  and  wrongs  no  one  in  prov- 
ing the  truth  of  the  case,  for  no  one  can  claim  by  virtue  of  a  furgerv." 
It  has  been  held  that  a  certificate  of  acknowledgment  is  a  nullity  when 
made  on  the  assurance  of  another  that  the  grantor  named  executed  the 
deed:  Mays  v.  Hedges,  79  Ind.  288.  See,  generally,  Ormsby  v.  Budd, 
72  Iowa,  80;  White  v.  Graves,  107  Mass.  325;  9  Am.  Rep.  38;  Warren  v. 
Hall,  53  Mich.  371 ;  Webb  v.  Burney,  70 Tex.  322;  Singer  v.  Rook,  84  Pa. 
St.  442;  24  Am.  Rep.  204;  Pouns  v.  Williams,  48  Tex.  141;  Rollins  v. 
Mei:ager,  22  W.  Va.  461;  Davis  v,  Kennedy,  58  Tex.  516;  Downing  v. 
Blair,  75  Ala.  216;  Lane  v.  Schlemmer,  114  Ind.  296;  5  Am.  St.  Rep.  621 ; 
Meyer  v,  Gosset,  38  Ark.  377. 

»  Johnson  v.  Wallace,  53  Miss.  331;  24  Am.  Rep.  699;  Shivers  v.  Sim- 
mons, 54  Miss.  520;  28  Am.  Rep.  372;  Stone  v.  Montgomery,  35  Miss. 
83 ;  Allen  v.  Lenoir,  53  Miss.  .321 ;  Pickens  v.  Knisely,  29  W.'  Va.  1 :  6 
Am.  St.  Rep.  622;  Henderson  v.  Smith,  26  W^  Va.  829;  53  Am.  Rep.  1.39; 
Rollins  V.  Menager,  22  W.  Va.  461;  Williams  v.  Pouns,  48  Tex.  141; 
Herring  r.  White,  6  Tex.  Civ.  App.  249;  Davis  r.  Kennedy,  58  Tex. 
516;  Hartley  r.  Frosh,  6Tex.  208;  55  Ani.  Dec.  772:  Kmourek  c.  Murak, 
54  Tex.  201 ;  38  Am.  Rep.  623 ;  Shelby  v.  Burtis,    18   Tex.  644 ;  Pool  v. 
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many  cases  that  hold  that,  while  the  certificate  is  strong 
evidence  of  the  facts  which  it  recites,  it  is  only  prima 
facie  evidence,  and  not  conclusive.  Many  of  these  de- 
cisions are  based  on  the  language  of  the  statute.  For 
instance,  where  a  statute  provided  that  instruments  prop- 
erly acknowledged  might  be  read  in  evidence  without 
further  proof,  "but  the  effect  of  such  evidence  may  be  re- 
butted by  other  competent  testimony,"  the  court  said:  "In 
order  to  introduce  the  deed,  etc.,  in  evidence,  therefore,  it 
must  have  been   acknowledged,  when   it    becomes    'prima 

Chase.  46  Tex.  207  ;  Wiley  v.  Prince,  21  Tex.  637;  Walter  v.  Weaver,  57 
Tex.  571;  Fitzgerald  v.  Fitzgerald,  100  111.  .385;  Lickmon  v.  Harding,  65 
111.503;  Post  V.  First  Nat.  Bank,  138  111.  599;  32  Am.  St.  Rep.  171? 
Griffin  v.  Griffin,  125  111.  430;  Tunison  v.  Chaml)lin,88  111.  378;  Monroe 
V.  Poorman,  62  111.  523;  Russell  v.  Baptist  Theological  Union,  73111.  337; 
Kerr  v.  Russell,  69  111.666;  18  Am.  Rep.  634;  Hill  v.  Bacon,  43  111.  477; 
Calumet  etc.  Dock  Co.  v.  Russell,  68  111.  426;  Barnett  v.  Proskauer,  62 
Ala.  486;  Shelton  v.  Aultman  etc.  Co.,  82  Ala.  315;  Scott  v.  Simons,  70 
Ala.  356;  Miller  t;.  Marx,  55  Ala.  322;  Giddens  v.  Boiling,  99  Ala,  319; 
Downing  v.  Blair,  75  Ala.  216;  First  Nat.  Bank  t;.  Ashmead,  33  Fla.  416; 
Grotenkemper  v.  Carver,  9  Lea,  280;  Shields  v.  Netherland,  5  Lea, 
193;  Hourtienne  v.  Schnoor,  33  Mich.  274;  Dikeman  v.  Arnold,  78  Mich. 
455;  Johnson  v.  Van  Velsor,  43  Mich.  208;  Banning  v.  Banning,  80  Cal. 
271;  13  Am.  St.  Rep.  156;  De  Arnaz  v.  Escandon,  59  Cal.  486;  Grant  v. 
AVhite,  57  Cal.  141;  Greene  v.  Godfrey,  44  Me.  25;  Riecke  v.  Westenoff, 
10  Mo.  App.  358 ;  Addis  v.  Graham,  88  Mo.  197 ;  Meyer  v.  Gossett,  38 
Ark.  377;  Holt  v.  Moore,  37  Ark.  145;  Tooker  v.  Sloan,  30  N.  J.  Eq.  394; 
Marsh  v.  Mitchell,  26  N.  J.  L.  497;  Hayden  v.  Westcott,  11  Conn.  129; 
Young  V.  Duval,  109  U.  S.  573;  Insurance  Co.  v.  Nelson,  103  U.  S. 
544;  Wright  ^;.  Bundy,  11  Ind.  398;  McNeely  v.  Rucker,  6  Blackf.  391; 
Murrell  v.  Diggs,  84  Va.  900;  10  Am.  St.  Rep.  893;  6  S.  E.  Rep.  461 ; 
Harkins  v.  Forsyth,  11  Leigh,  294;  Burson  v.  Andes,  83  Va.  445:  8  S.  E. 
Rep.  219;  Cox  v.  Gill,  83  Ky.  (.69;  Harpending  v.  Wyiie,  14  Bush,  380; 
Keith  V.  Silberberg  (Ky.  Jan.  30,  1895),  29  S.  W.  Rep.  316;  Hall  v.  Pat- 
terson, 51  Pa.  St.  289;  Louden  v.  Blythe,  16  Pa.  St.,  b',2',  55  Am.  Dec. 
527;  27  Pa.  St.  22;  67  Am.  Dec.  442;  Heetor  v.  Glasgow,  79  Pa.  St.  79; 
21  Am.  Rep.  46;  Carrv.  Frick  Coke  Co.,  170  Pa.  St.  62;  32Atl.Rep.  656; 
Heilman  v.  Kroh,  155  Pa.  St.  1;  Cover  v.  Manaway,  115  Pa.  St.  338;  2 
Am.  St.  Rep.  552;  Williams  v.  i>aker,  71  Pa.  St.  476;  Michener  v.  Cav- 
ender,  38  Pa.  St.  334;  80  Am.  Dec.  486;  Shrader  v.  Decker,  9  Pa.  St.  14; 
49  Am.  Dec.  538;  Singer  Mfg.  Co.  v.  Rook,  84  Pa.  St.  442;  24  Am- 
Rep.  204;  Miller  v.  Wentworth,  82  Pa.  St.  280;  Mutual  L.  Ins.  Co.  v. 
Corey,  135  N.  Y.  328;  Ridgeley  v.  Howard,  3  H.  &  McH.  321;  Bissett 
V.  Bissett,  1  H.  &  McH.  211;  Moore  v.  Fuller,  6  Or.  272;  25  Am.  Rep. 
524;  Baldwin  v.  Snowden,  11  Ohio  St.  203;  78  Am.  Dec.  303;  Ford  v. 
Osborne,  45  Ohio  St.  1. 
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facie  evidence  of  the  matter  to  which  it  relates,  but  the 
legislature  has  provided  tliat  such  evidence  shall  not  be 
conclusive.  It  was  strenuously  urged  upon  the  argument 
that  to  permit  the  certificate  of  the  officer  taking  the 
acknowledgment  to  be  contradicted  by  parol  proof,  would 
be  productive  of  the  most  pernicious  results,  and  greatly 
tend  to  unsettle  the  title  to  real  estate.  The  objection  is 
not  without  force,  although  strong  reasons  may  be  urged 
in  opposition  to  this  view;  yet  the  regulation  of  this  mat- 
ter is,  doubtless,  legitimately  within  the  scope  of  the  law- 
making power,  and  where  the  legislature  has  prescribed 
the  rule  which  is  to  govern,  courts  are  not  at  liberty  to 
disregard  it."  ^ 

§  534.  Comments. — The  rule  which  requires  that  the 
evidence  to  overcome  the  certificate  shall  be  clear,  satis- 
factory, and  convincing,  is  founded  on  the  soundest  legal 
reason  and  the  most  salutary  principles  of  public  policy. 
The  certificate  standing  by  itself,  without  other  proof,  is 
prima  facie  evidence  of  all  that  it  rightfully  contains. 
While  not  conclusive,  it  is  entitled  to  tiie  utmost  con- 
sideration. To  say  that  it  does  not  speak  the  truth,  the 
evidence  ought  to  be  sufficient  to  leave  a  clear  conviction 
in  the  mind  of  that  fact.  To  allow  the  certificate  to  be 
impeached  on  slight  grounds  would  be  to  open  the  door 
to  perjury.     Property  might  increase  in  value,  and  then 

^  Dodge  V.  Hollinshead,  6  Minn.  25;  80  Am.  Dec.  433.  See,  also,  aa 
to  prima  facie  effect  of  certificate,  Edgertoii  v.  Jones,  10  Minn.  427; 
Hutchinson  v.  Rust,  2  Gratt.  394;  Crane  v.  Crane,  81  111.  165;  Ford  v. 
Teal.  7  Busli,  156;  Woodhead  v.  Foulds,  7  Bush,  222;  Barker  v.  Avery, 
36  Neb.  599;  Phillips  v.  Bishop,  35  Neb.  487;  Jackson  v.  Schoonmuker, 
4  Johns.  161;  Thnriiian  v.  Cameron,  24  Wend.  87;  Jackson  v.  Hayner, 
12  Johns.  409;  People  v.  Galloway,  17  Wend.  540;  Gillett  D.Stanley,  1 
Hill,  121;  Knowles  v.  McCamley,  10  Pai;j:e,  342;  Jackson  v.  Cairns.  20 
Johns.  301;  Gabbey  v.  Forgeus,  38  Kan.  62;  Stnith  v.  Aliis,  52  Wis.  337; 
Smith  V.  Ward,  2  Root,  378;  1  Am.  D^-c.  80;  Linsley  v.  Brown,  13  C>>nn. 
192;  Marsh  r.  Mitchell,  26  N.  J.  Eq.  497;  Camp  v.  Carpenter,  52  Mi^h. 
375;  Dewey  I'.  Campau,  4  Mich.  565;  Hourtienne  v.  Schnoor,  33  Mi  h. 
274;  Van  Orman  v.  M'Gregor,  23  Iowa.  300;  Herrick  r.  Mn-^grove,  67 
Iowa,  63;  Morns  v.  Sargent,  18  Iowa,  90;  Johnson  v.  Van  Velso*-,  43 
Mich.  208. 
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after  a  number  of  years,  if  the  grantor's  own  statement 
could  impeach  the  certiticate,  the  greatest  injustice  might 
be  done  to  innocent  purchasers,  who  would  be  powerless 
to  supply  other  evidence  than  that  contained  in  the  cer- 
tificate itself.  Yet,  while  the  evidence  should  be  clear, 
we  do  not  suppose  that  a  party  is  held  to  any  greater  de- 
gree of  proof  than  he  is  when  attempting  to  set  aside  an 
instrument  for  fraud.  Courts  frequently,  in  emphasizing 
the  necessity  of  the  proof  being  clear,  use  expressions 
which  in  their  strict  literal  sense  do  not  state  the  law. 
Thus,  in  one  case,  the  court  said  that  "the  evidence  must 
be  clear  and  convincing  beyond  a  reasonable  doubt."  ^ 
By  this  is  not  meant,  it  is  conceived,  that  the  fact  that  no 
acknowledgment  was  made  must  be  proved  beyond  a"  rea- 
sonable doubt,"  within  the  technical  meaning  of  these 
words,  for  to  require  this  would  be  to  deny  relief  in  most 
cases  altogether,  because  it  is  probable  that  in  none  could 
the  fact  of  non-acknowledgment  be  proved  beyond  a  rea- 
sonable doubt.  But  we  regard  it  as  sufficient  proof,  if 
after  weighing  all  the  probabilities,  the  evidence  shall 
clearly  and  strongly  preponderate  in  favor  of  the  party 
attacking  the  acknowledgment.  If,  however,  the  proba- 
bilities balance  each  other,  the  soundest  principles  of 
public  policy  and  respect  for  the  security  of  land  titles 
demand  that  the  certificate  of  acknowledgment  should  not 
be  set  aside. 

§  535.  Innocent  grantee  protected. — As  to  the  facts 
which  the  officer  is  bound  to  certify,  his  certificate  is  con- 
clusive in  favor  of  an  innocent  grantee  who  has  become 
such  for  value  and  without  notice.  As  stated  by  the 
Supreme  Court  of  Pennsylvania,  the  certificate  "  is  not 
conclusive  as  between  the  parties  in  cases  of  fraud  and 
imposition,  or  of  duress,  and  may  be  overcome  by  parol 
evidence;  it  is  conclusive  as  to  subsequent  purchasers  for 
a  valuable  consideration  without  notice.  But  it  is  con- 
clusive of  such  fact  only  as  the  magistrate  is  bound  to 

»  Russell  V.  Baptist  Theological  Union,  73  111.  337,  341. 
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record  and  certify,  not  of  facts  which  he  is  not  required 
to  certify  under  the  provisions  of  the  statute."'  Mr. 
Wiiarton  thus  states  the  law:  "The  true  view  is  that  the 
certificate  of  acknowledgment  is  prima  facie  proof  of  the 
facts  it  contains,  if  within  the  officer's  range,  but  is  o{)en 
to  rebuttal  between  the  parties  by  proof,  gross  concurrent 
mistake,  or  fraud.  In  favor  of  purchasers  for  valuable 
consideration  without  notice,  it  is  conclusive  as  to  all 
matters  which  it  is  the  duty  of  the  acknowledging  officer 
to  certify  if  he  has  jurisdiction."  ^ 

1  Williams  v.  Baker,  71  Pa.  St.  476,  482;  Schrader  v.  Decker,  9  Barr. 
(9  Pa.  St.)  II;  49  Am.  Dec.  538;  Hall  v.  Patterson,  1  Smith  P.  F.  (Pa.) 
28y;  Miller  v.  Wentvvorth,  82  Pa.  St.  280. 

*  Wharton  on  Law  of  Evidence,  ^  1052;  and  he  cites  in  support  of  this 
statement  the  following  authorities:  3  W^ash.  Real  Prop.  (4th  ed.)  326; 
Smith  V.  Ward,  2  Root,  374;  1  Am.  Dec.  80;  Jackson  v.  Schoonmaker, 
4  Johns.  101 ;  Thurman  v.  Cameron,  24  AVend.  87 ;  Schrader  v.  Decker, 
9  Barr.  14 ;  49  Am.  Dec.  538;  Hall  v.  Patterson,  51  Pa.  St.  289 ;  Williams 
V.  Baker,  71  Pa.  St.  482;  Duff  v.  Wynkoop,  74  Pa.  St.  300;  Heetor  v. 
Glasgow,  79  Pa.  St.  79:  21  Am.  Rep.  46;  Miller  v.  Wentworth,  4  Week. 
Notes,  88  (82  Pa.  St.  280);  Eyster  v.  Hathaway,  50  111.  521;  99  Am.  Dec. 
537;  Wannell  v.  Kem,  57  Mo.  478;  Tatum  v.  Goforth,  9  Iowa,  217;  Bor- 
land d.  Walrath,  33  Iowa.  130;  Prini^le  v.  Dunn,  37  Wis.  449;  19  Am. 
Rep.  772;  Doilge  v.  HoUingshead,  6  Minn.  25;  80  Am.  Dec.  433;  Edger- 
ton  V.  Jones,  10  Minn.  427;  Fisher  v.  Meister,  24  Mich.  447;  Hourtienne 
V.  Schnoor,  33  Mich.  274;  Johnson  v.  Pendergrass,  4  Jones  (N.  C.)  479; 
Ford  V.  Teal,  7  Bush,  156;  Woodhead  v.  Foulds,  7  Bush,  222;  Hughes  v. 
Colman,  10  Bush,  246;  Bledsoe  v.  Wiley.  7  Humph.  507;  Westbrooks  v. 
Jeffers,  33  Tex.  86;  Landers  v.  Bolton,  26  Cal.  406.  But  in  Micliener 
V.  Oavender,  38  Pa.  St.  334,  80  Am.  Dec.  486,  Woodward,  J.,  who  deliv- 
ered the  opinion  of  the  court,  said  that  "  this  court  has  held  the  official 
certificate  of  acknowledgment  conclusive  of  every  fact  appearing  on  the 
face  of  the  certiticate,  an  I  has  excluded  parol  evidence  of  what  passed 
at  the  time  of  the  acknowledgment,  except  in  cases  of  fraud  and  duress. 
But  in  cases  of  fraud  and  imposition,  or  of  duress,  parol  evidence  has 
been  freely  admitted  to  overthrow  the  certificate,  as  in  Schrader  v. 
Decker,  9  Barr.  14,  49  Am.  Dec.  538,  and  Louden  v.  Blythe,  4  Harris,  532, 
55  Am.  Dec.  527.  and  s.  c,  3  Casey,  25,  67  Am.  Dec.  442.  And  where 
fraud  and  duress  have  been  practiced  in  obtaining  the  acknowledu'ment, 
knowleilge  of  it  is  to  be  brought  home  to  the  grantee,  or  of  such  circum- 
stances as  would  lead  him  to  inquiry  upon  the  jmint.  Such  is  the  doc- 
trine of  the  cases  in  our  books,  and  on  the  strength  of  it  tlie  learned 
judge  ruled  tliat  the  gross  blunder,  if  not  fraud,  of  the  alderman  in  cer- 
tifying to  the  separate  examination  and  acknowledgment  of  a  wife  who 
had  not  signed  the  mortgage  or  appeared  before  him,  could  not  affect 
Cavender,  the  mortgagee,  because  he  was  not  present  when  the  mort- 
JoYCE,  Vol.  I.— 46 


§  536         ACKNOWLEDGMENT  OF  DEEDS.  722 

§  536,  Omission  of  essential  word  not  cured  by  in- 
sertion in  record. — Tlie  case  may  occur  where  the  certifi- 
cate of  acknowledgment  omits  to  state  some  material  fact, 
but  the  recording  officer  either  accidentally  through 
habit,  or  by  design,  inserts   the  proper  word  or  clause  in 

gage  was  acknowledged,  and  was  never  informed  of  what  passed,  and 
that  he  was  presumed  to  be  a  bona  fide  purchaser.  If  the  doctrine  of 
notice  is  to  be  applied  in  this  manner,  no  married  woman's  estate  is  safe, 
and  the  statutes  tliat  have  been  passed  for  her  protection  are  as  wortli- 
less  as  waste  paper;  for  whenever  her  husband  goes  into  a  conspiracy  to 
strip  her  of  her  lands,  the  transaction  is  not  likely  to  be  attended  with 
any  circumstances  of  notice  that  are  susceptible  of  proof.  Here,  for  in- 
stance, is  a  mortgage  made  upon  Mrs.  Michener's  separate  estate,  made 
to  a  conveyancer  and  duly  witnessed  and  acknowledged,  which,  for 
aught  that  appears  of  record,  she  never  saw  nor  heard  of  until  she  was 
sued  upon  it  by  this  scire  facias.  Her  name  appears  to  the  printed  copy 
in  our  paper  books,  but  when  and  by  whom  it  was  subscribed  to  the 
original  instrument  does  not  appear.  It  certainly  was  not  there  when 
the  alderman  witnessed  and  acknowledged  the  mortgage.  The  statute 
requires  the  signature  to  precede  the  acknowledgment,  and  without  sig- 
nature and  acknowledgment,  according  to  the  statute,  it  is  not,  and  can- 
not be,  a  mortgage  of  her  estate.  To  call  the  mortgagee  a  bona  fide  pur- 
chaser, and  to  put  her  to  proof  that  she  knew  she  had  been  cheated, would 
be  like  making  her  right  to  reclaim  stolen  goods  dependent  on  the  receiv- 
er's knowledge  of  the  felony.  Suppose  the  mortgage  was  a  forgery  out  and 
out,  and  Cavender  chose  to  invest  his  money  in  a  purchase  of  it,  must  it 
be  enforced  because  he  did  not  know  that  he  was  buying  a  forged  instru- 
ment? An  instrument  known  to  be  forged  would  not  be  purchased,  and 
would,  therefore,  be  worthless  to  the  forger.  Counterfeit  notes  would 
never  be  issued  if  a  herald  went  before  to  proclaim  their  spuriousness. 
But  because  they  are  taken  without  notice,  do  they  become  genuine? 
Is  every  bank  and  individual  to  redeem  whatever  obligations  feona^de 
holders  may  obtain  against  them,  without  regard  to  the  question  whether 
the  obligation  was  ever  issued  or  not?  To  carry  the  doctrine  of  notice 
to  such  extent  would  subvert  all  law  and  justice.  A  purchaser  of  real 
estate  who  finds  the  deeds  in  the  channel  of  the  title  all  duly  acknowl- 
edged, is  certainly  not  required  to  go  up  the  stream  and  inquire  of  every 
married  woman  if  she  executed  her  deed  voluntarily  and  acknowledged 
it  according  to  law ;  and  if  he  pay  his  money  on  the  faith  of  such  title 
deeds,  he  is  to  be  protected,  and  this  is  probably  all  that  was  meant  by 
what  judges  have  said  about  purchasing  without  notice.  But  a  mort- 
gagee is  not  a  purchaser  of  an  estate,  though,  for  the  purpose  of  the  re- 
cording acts,  he  is  sometimes  treated  as  one.  He  acquires  neither  an 
equitable  nor  a  legal  estate  in  the  premises  mortgaged.  He  is  simply  a 
lienholder,  a  holder  of  a  security  for  money.  His  assignee  takes  the 
mortgage  subject  to  all  defenses,  unless  he  inquire  of  the  mortgagor  and 
learn  that  there  are  none.     And  he  is  in  no  better  condition  than  his  as- 
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the  record.  If  a  person  who  has  no  actual  knowledge  of 
a  conveyance  thus  defectively  acknowledged,  subsequently 
purchases  the  property,  the  question  arises,  Is  he  charged 
with  constructive  notice  of  the  deed  spread  out  on  the 
records?  It  is  held  that  he  is  not.  Thus,  in  Iowa,  the 
insertion  of  the  word  "voluntary"  or  its  equivalent  is 
essential  to  a  certificate  of  acknowledgment,  and  its  omis- 
sion is  a  fatal  defect.  The  recorder,  however,  inserted 
the  word  in  the  record-book,  although  it  was  omitted  in 
the  certificate;  but  to  the  argument  that  the  defect  had 
been  obviated  by  this  act  of  the  recording  officer,  the 
court  said:  "It  would  be  unsafe  and  dangerous  to  estab- 
lish the  precedent,  that  the  recorder  could  change  the 
language  of  instruments  filed  for  record,  and  thereby 
make  them  read  differently  from  what  they  did  when 
made  and  entered  into  by  the  parties."^  Nor  can  the 
omission  of  a  material  fact  be  supplied  by  parol  evidence.* 

Bignee.  It  is  not  usual,  I  know,  for  mortgagees  to  watch  the  execution 
and  acknowledgment  of  the  instrument.  They  generallj'  rely  on  the  in- 
tegrity of  the  judicial  officer  who  certifies  the  acknowledgment.  But 
where  the  estate  is  that  of  a  married  woman,  and  the  mortgagee  himself 
a  conveyancer,  and  holds,  as  from  the  revelations  of  this  mortgage  we 
perceive  Mr.  Cavender  holds,  other  mortgages  against  the  same  married 
woman,  we  are  of  opinion  that  before  he  advanced  more  money  on  the 
faith  of  her  estate,  it  was  his  duty  to  consult  her.  The  doctrine  of  notice, 
as  deduced  from  the  adjudged  cases,  does  not  apply  here.  It  was  never 
intended  for  such  a  case  as  this."  A  defective  acknowledgment  can  be 
taken  advantage  of  only  by  a  purchaser  for  a  valualjle  consideration : 
Bishop  V.  Schneider,  40  Mo.  472;  2  Am.  Rep.  533;  Mastin  i-.  Halley,  61 
Mo.  196;  Choteau  v.  Burlando,  20  Mo.  482.  See,  also,  Pierce  v.  Fort,  60 
Tex.  464;  Pouns  i-.  Williams,  48  Tex.  141;  Lane  v.  Schlemmer,  114  Ind. 
296;  5  Am.  St.  Rep.  621 ;  Hall  i-.  Patterson,  51  Pa.  St.  289;  Henderson  v. 
Smith,  26  W.  Va.  829;  53  Am.  Rep.  139;  Webb  v.  Varney,  70  Tex.  322- 
Henderson  v.  Terry,  62  Tex.  281 ;  Johnston  v.  Wallace,  53  Mi>8.  331 ;  24 
Am.  Rep.  699;  Johnson  v.  Van  Velsor,  43  IMich.  208;  White  v.  Graves, 
107  Mass.  325;  9  Am.  Rep.  38;  Singer  v.  Rook,  84  Pa.  St.  442;  24  Am. 
Rep.  204;  Young  r.  Duva'l,  109  U.  S.  573:  Marsh  v.  Mit.-hell.'26  N.J. 
Eq.  497;  Downing  c.  Blair,  75  Ala.  216;  Pickens  j.  Kni^oly,  29  W.  Va. 
1 ;  6  Am.  St.  Rep.  622;  White  v.  Graves,  107  Mass.  325;  9  Am.  Rep.  38; 
Heilman  v.  Kroh,  155  Pa.  St.  1 ;  Cressona  Association  v.  Sowers,  134  Pa. 
St.  354;  Shelton  v.  Aultman  &  T.  Co.,  82  Ala.  315;  Moore  v.  Fuller,  6  Or. 
272;  25  Am.  Rep.  524;  Davis  v.  Kenney,  58  Tex.  516. 

*  Newman  v.  Samuels,  17  Iowa,  52-<,  549. 

^  Jourdan  v.  Jourdan,  9  Serg.  &  R.  268;  11  Am.  Dec.  724;  Watson  v. 
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§  537.     Acknowledg-ment  throiig^li   interpreter,  —  An 

interesting  question  arises  when  the  person  who  desires 
to  acknowledge  the  execution  of  a  deed  is  unable  to  speak 
the  language  of  the  country  in  which  the  officer  acts,  and 
the  officer  himself  can  only  become  acquainted  with  the 
intention  of  such  person  through  the  aid  of  an  interpreter. 
The  question  whether  the  officer  may  act  upon  information 
imparted  to  him  by  an  interpreter  sworn  by  him,  or  may 
explain  the  contents  of  the  deed  by  such  interpreter, 
has  been  before  different  courts,  and  upon  such  ques- 
tion conflicting  decisions  have  been  rendered.  In  one 
case,  an  acknowledgment  of  a  deed  of  an  Indian  woman 
was  taken  by  means  of  an  interpreter,  and  the  court  held 
that  there  was  no  law  authorizing  this  course,  and  that 
the  certificate  was,  therefore,  defective.'  Mr.  Justice  Wil- 
son, who  delivered  the  opinion  of  the  court,  said  upon 
this  point:  "But  the  most  palpable  error  on  the  face  of 
the  certificate  is,  that  the  notary  public  took  the  acknowl- 
edgment in  a  manner  entirely  unauthorized  by  law. 
There  is  no  law  authorizing  the  notary  to  swear  an  inter- 
preter in  a' case  of  an  acknowledgment.  It  was,  in  fact, 
taking  an  acknowledgment  by  mere  hearsay.  This  error  is 
too  manifest  to  admit  of  discussion.  If  the  circumstance 
that  the  notary  did  not  understand  the  vernacular  lan- 
guage of  the  squaw  would  justify  the  intervention  of  an 
interpreter,  no  man  would  feel  safe  in  any  property,  a 
claim  to  which  might  be  supported  by  proof  so  easily 
obtained.  Such  a  practice  would  lead  to  endless  frauds, 
and  cannot  be  sanctioned."  But  in  another  case,  where 
the  certificate  stated  that  a  married  woman,  on  an  exami- 
nation separate  and  apart,  without  the  hearing  of  her 
husband,  on  being  made  acquainted  with  the  contents  of 
the  conveyance  through  "Frank  Alzine,  an  interpreter 
duly  sworn,"  acknowledged  its  execution,  it  was  held  that 
this  was  sufficient,  and  that  it  was  not  essential  that  the 

Bailey,  1  Binn.  470;  2  Am.  Dec.  462;  Ennor  v.  Thompson,  46  111.  214* 
Harty  v.  Lacid,  3  Or.  353. 

^  Dewey  v.  Campau,  4  Mich.  565. 
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contents  of  the  deed  should  be  made  known  to  her 
by  tlie  oflicer  himself.'  Mr.  Justice  Field  said:  "The 
certilicate  is  sufficient  in  all  particulars.  The  officer  tak- 
ing the  acknowledgment  of  a  married  woman  to  a  con- 
veyance is  directed  to  see  that  she  is  made  acquainted 
with  the  contents  of  the  instrument.  He  is  thus  author- 
ized and  required  to  use  the  ordinary  and  customarv 
mode  of  communicating  the  information  to  her.  If  she 
understands  our  hmguage,  tliat  would  be  the  appropriate 
vehicle  of  communication;  if  a  foreigner,  ignorant  of  our 
language,  the  employment  of  a  sworn  interpreter  would 
be  the  natural  means  in  analog}'  to  the  course  pursued  in 
taking  testimony  in  the  courts  of  justice;  if  deaf,  and  she 
reads  writing,  the  information  might  be  given  by  the  pen; 
or,  if  she  understood  them,  by  the  signs  employed  by 
mutes.  The  officer  will  comply  with  the  law  when  he 
avails  himself  of  the  common  means  used  by  men  in  the 
ordinary  transactions  of  life,  exacting  from  the  agents 
em{)loyed  the  security  of  an  oath.  It  is  not  necessary, 
however,  for  him  to  state  in  his  certificate  in  what  man- 
ner the  information  is   imparted."^      In  a  late   case  in 

•  Norton  v.  Header,  4  Saw.  603,  625. 

»  In  the  case  of  Chestnut  v.  Shane's  Lessee,  16  Ohio,  599,  Birchard, 
C.  J.,  ppeaking  of  the  language  of  the  statute  of  that  State,  requiring 
the  ollicer  to  inform  a  married  woman  of  the  contents  of  the  instrument, 
or  "  otherwise  make  known  "  the  same  to  her,  by  way  of  illustration  as 
dicta  said:  "The  object  of  the  separate  examination  of  the  wife  being 
in  part  to  enable  the  officer  to  make  known  to  her  the  contents  and  legal 
effect  of  the  deed  upon  her  rights,  it  being  necessary  that  he  should  be 
satislied  that  this  object  has  been  attained,  before  he  could  lawfully  take 
and  certify  her  acknowledgments,  it  is  manifest  that  the  means  he  must 
employ  would  require  to  be  varied  to  accommodate  the  capacity  or  con- 
dition of  the  grantor.  These  words  '  otherwise  make  known,'  are  direct- 
ory, mandatory,  and  very  com{)rehensive,  admitting  and  requiring  the 
employment  of  all  the  means  of  communicating  knowledge  tiiat  the 
necessity  of  any  case  might  require.  In  many  cases,  the  private  exam- 
ination would  fail  entirely  in  accomplishing  the  object  of  the  law  with- 
out the  intervention  of  an  interpreter.  No  form  for  certifying  the 
examination  is  prescribed.  The  nature  of  the  officer's  duty  is  such  that 
neither  the  legislature  nor  an  intelligent  lawyer  would  ever  attempt  to 
furnish  a  form  that  would  meet  all  cases  and  answer  the  object  in  view, 
if  the  statute  in  fact  contemplated  a  certilicate  of  the  facts  dune,  and 
explanations  given,  so  full   that   the  courts  in  after  times  can  judge 
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California,  where  a  deed  had  been  made  by  a  husband 
and  wife,  the  answer  of  the  wife  alleged,  and  the  court 
found,  that  her  acknowledgment  to  the  deed  was  taken, 
through  an  interpreter,  who  did  not  give  to  her  a  correct 
interpretation  of  the  instrument,  but  informed  her  that 
it  was  a  mortgage.  But  it  was  not  alleged  or  found  that 
the  grantee  had  any  knowledge  of  these  facts,  and  the 
court  held  that  the  certificate  of  the  notary  was  conclusive 
as  to  the  facts  it  stated.^ 

§  538.  Comments. — If  an  interpreter  may  not  be  era- 
ployed  in  a  proper  case,  it  perhaps  would  be  impossible 
for  a  large  number  of  persons  to  acknowledge  the  execu- 
tion of  any  conveyance.  If  a  foreigner  in  this  country  is 
unable  to  find  an  officer  who  understands  his  language, 
to  say  that  his  acknowledgment  may  not  be  taken  by 
means  of  an  interpreter  is  to  say,  in  effect,  that  it  cannot 

whether  the  requisitions  of  the  act  in  this  respect  were  complied  with, 
as  was  held  by  a  majority  of  the  court  in  Meddock  v.  Williams,  12  Ohio, 
377.  Upon  such  a  construction  we  should  repeat  what  was  well  said  by 
Judge  Burnet,  in  Brown  v.  Farran,  3  Ohio,  140:  "If  this  is  the  true  con- 
struction, it  is  not  probable  that  a  legal  certificate  of  acknowledgment 
can  be  found  or  was  ever  made  in  this  State.'  The  magistrate's  certifi- 
cate that  he  read  the  deed  is  not  sufficient  to  answer  the  objects  of  the 
law  under  such  a  construction.  Reading  the  deed  may  or  may  not  have 
made  the  wife  acquainted  with  the  contents  of  it.  If  of  German,  Welsh, 
French,  or  any  foreign  extraction  unacquainted  with  the  Englisii  lan- 
guage, reading  of  the  deed  to  her  would  have  been  a  mere  farce  without 
the  aid  of  an  interpreter.  It  would  have  been  a  fraud  upon  the  woman, 
and  a  fraud  committed  against  the  spirit  of  the  law.  And  again,  how 
could  anyone  judge  that  in  the  case  supposed,  with  the  aid  of  an  inter- 
preter, the  contents  of  the  deed  were  made  known,  unless  it  appeared 
from  the  certificate  that  the  interpreter  was  sworn,  and  what  he  did  and 
sail,  and  how  he  interpreted  into  the  foreign  language  the  contents  of 
an  English  deed  of  conveyance.  This  view  of  tlie  subject  need  not  be 
dwelt  upon  in  order  to  prove  that  the  legislature  contemplated  relying 
upon  the  official  oath  of  the  officer  for  his  faithful  performance  of  the 
liortion  of  the  statute  which  is  directory  to  him,  or  to  prove  tJiat  they 
did  not  mean  to  require  a  full  statement  of  the  means  by  which  he  had 
made  known  to  the  feme  covevt  the  contents  of  a  deed." 

1  De  Arnaz  v.  Escandon,  59  Cal.  486.  See,  also.  Banning  v.  Banning, 
80Cal.  274;  8  Am.  St.  Rep.  37,  where  this  case  is  cited  with  apjiroval. 
See,  also,  Waltee  V.  Weaver,  57Tex.  5G9;  Herring  t;.  White,  6  Tex.  Civ. 
App.  249.     See  Cal.  Civil  Code,  §  1201. 
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be  taken  at  all.  It  may,  however,  be  objected,  that  the 
statute  should  provide  for  an  interpretation,  and  that  as 
the  law  concerning  acknowle<lgnients  is  purely  statutory, 
the  omission,  if  it  be  such,  to  authorize  the  employment 
of  an  interpreter  is  in  reality  a  negation  of  the  power  to 
take  an  acknowledgmetit  in  this  mode.  But  we  do  not  so 
view  the  law.  The  officer  complies  with  tlie  law  when  he 
uses  the  ordinary  means  of  imparting  infornuition  or 
acquiring  knowledge.  There  can  in  reason  be  no  iiwre 
objection  to  informing  a  person,  unable  to  speak  the  lan- 
guage of  the  officer,  of  the  contents  of  an  instrument,  Ijy 
means  of  an  interpreter,  than  there  can  be  by  writing  the 
same  on  a  piece  of  paper  and  reading  it.  There  is,  of 
course,  the  possibility  that  the  interpreter  may  interpret 
falsely.  But  if  he  acts  under  oath,  this  possibility,  unless 
there  is  evidence  that  he  in  fact  fraudulently  misinter- 
preted, should,  in  the  writer's  opinion,  be  entitled  to  little 
'  weight. 

§  639.  Amondinent  of  certificate — Decisions  that  such 
power  exists. — Can  an  officer  amend  his  certificate,  when 
as  written,  it  fails  to  state  some  essential  fact?  On  this 
question  there  is  a  conflict  of  authority.  In  a  case  in 
Indiana,  it  was  held  that  the  officer  could  at  any  time 
correct  his  certificate  of  acknowledgment.  In  the  case 
cited  the  acknowledgments  were  those  of  married  women, 
and  the  certitlcates  omitted  to  state  that  the  acknowledg- 
ments were  made  out  of  the  hearing  of  their  husbands. 
The  lower  court  decided  that  the  officers  who  took  the 
acknowledgments  could  not  correct  the  certificates  so  as 
to  insert  the  fact  that  they  -were  examined  without  the 
hearing  of  their  husbands.^  But  the  supreme  court  con- 
sidered this  ruling  erroneous,  saying:  "  We  think  that 
the  officers  had  the  right,  and  indeed  that  it  was  their 
duty,  to  correct  at  any  time  any  mistake  in  their  certiii- 
cates.  Such  a  certificate  is  an  act  in  pais,  which  may  be 
altered  at  any  time  by  the  ofiicer  who  made  it.^     The  cer- 

^  .Tordan  r.  Corey,  2  Iiul.  38o;  o2  Am.  Dec.  516. 
»  Citing'  Elliot  f.  PitrLul,  1  i'et.  328. 
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tificate  does  not  depend  for  its  validity  upon  its  being 
made  matter  of  record.  A  deed  witliout  such  a  certificate 
as  the  statute  requires  cannot  be  recorded.  If  the  ac- 
knowledgments were  really  made  by  said  married  women 
without  the  hearing  of  their  husbands,  that  fact  might 
have  been  inserted  in  the  certificates,  at  the  trial,  nmic  'pro 
tunc,  by  the  officers  who  made  them.  The  certificates 
after  such  amendment,  would  have  had  the  same  effect, 
as  respects  this  cause,  as  if  they  had  at  first  been  properly 
made."  This  case  is  still  recognized  as  authority  in 
Indiana,  and  in  a  recent  case  in  that  State  in  which  it 
was  cited  it  was  said,  of  a  notary's  certificate:  "  If  in 
truth  he  had  not  stamped  the  certificate  with  his  ofticial 
seal,  he  still  had  the  power  to  do  it."  ^ 

§  540.  In  Mississippi,  a  deed  intended  as  a  mortgage 
was  properly  executed  by  husband  and  wife,  and  acknowl- 
edged. The  officer  who  took  the  acknowledgment  failed 
at  the  time  to  sign  the  certificate  of  the  wife's  acknowl- 
edgment, but  the  certiticate  was  written  out  and  appended 
to  the  deed.  The  deed  "was  recorded,  and  ten  months 
later  the  officer  discovered  the  omission  and  informed  the 
wife  of  the  fact.  She  admitted  that  she  had  appeared 
before  him  and  acknowledged  the  deed  ten  months  be- 
fore, and  he  then  appended  an  additional  certificate  to 
that  effect.  The  court,  speaking  of  the  acknowledgment, 
and  the  officer's  power  to  amend  it,  said:  "The  officer 
who  takes  it  performs  a  judicial  act  in  determining 
whether  it  was  acknowledged  in  the  mode  and  manner 
required  by  law;  and  he  is  required,  by  his  certificate,  to 
autiienticate  the  judicial  conclusion  to  which  he  has  ar- 
rived. This  certificate  he  must  sign;  and  if  he  fails  to 
do  so,  the  instrument  cannot  be  recorded,  or,  if  recorded, 
will  not  constitute  notice  to  third  persons.  But  there 
is  no  requirement  in  the  statute  that  the  certificate 
shall  be  made,  much  less  signed,  in  the  presence  of  the 
woman.     We  apprehend  that  in  practice  it  frequently,  if 

1  Stott  V.  Harrison,  73  Ind.  17,  20. 
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not  usually,  happens  that  the  certificate  is  written  out 
and  signed  after  she  has  retired.  If  an  liour  elapses,  or 
a  day,  is  the  instrument  thereby  avoided  ?  We  tiiink  not. 
The  judicial  act  has  been  performed  when  she  has  made, 
and  the  odicer  has  received,  i)er  separate  acknowledgment. 
The  memorial  of  it,  the  making  up  of  the  record,  so  to 
speak,  which  follows  afterward,  is  a  ministerial  or  clerical 
act,  and,  where  the  rights  of  third  persons  have  not  inter- 
vened, may  be  done  at  any  time  while  the  officer  remains 
in  office."  ^ 

S  54-1.  In  Missouri,  another  case  of  this  class  was  de- 
cided, where  it  was  held  that  an  officer  may  amend  his 
certificate  voluntarily,  or  execute  a  proper  certificate  when 
he  has  made  a  defective  one,  if  such  action  is  warranted 
by  facts  which  really  exist;  and  that  he  may  be  compelled 
by  mandamus  to  execute  a  proper  certificate,  in  case  of 
his  refusal.'' 

§  541  a.  In  Texas,  in  a  recent  case,  where  a  certificate 
of  acknowledgment  had  been  amended,  but  Avhere  the 
court  held,  on  other  grounds,  that  a  deed  purporting  to 
convey  a  wife's  separate  property  was  inoperative  as  a 
conveyance,  it  said,  however:  "  But  in  order  to  prevent 
any  misconception  which  may  arise  from  the  opinion  oi 
the  court  of  civil  appeals  upon  that  question,  we  will  say, 
that  if  the  point  were  before  us,  we  are  inclined  to  tliink 
that  we  should  be  constrained  to  hold  that  the  officer 
while  in  office,  had  power  to  amend  his  certificate.  There 
has  been  no  decision  in  our  court  upon  the  question,  but 
the  previous  intimations  of  the  court  are  in  favor  of  that 

^  Harmon  r.  Magee,  57  Miss.  410,  415,  per  Chalmers,  J.  See.  uml.r 
Tennessee  Code,  Brinkley  v.  Tomeny,  9  Baxt.  275;  Grotenkemper  v.  Car- 
ver, 4  Lea  (Tenn.),  375.  And  see,  in  Kentucky,  Ralston  v.  ^Moore,  87  Kv. 
571. 

"  Wannall  r.  Kern,  51  :Mo.  151.  But  see  Gilhraith  v.  Gallivan.  78  Mo. 
452.  See  Griffith  f.  Ventress,  91  Ala.  306,  24  Am.  St.  lit-p.  91S,  where 
Wannall  v.  Kern,  51  Mo.  151,  is  criticised,  and  the  court  say  that  the  lan- 
guage of  the  court  has  been  declared  to  be  obiter  dictum  by  later  author- 
ities in  the  same  State. 
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view/  It  must,  however,  be  conceded,  as  we  think,  that 
the  weight  of  authority  elsewhere  supports  the  opinion  of 
the  court  of  civil  appeals."' 

§   542.     Decisions  that  such  power  does  not  exist. — But 

the  decisions  referred  to  in  the  preceding  sections  are  not 
generally  accepted  as  authority.  In  a  case  in  California, 
the  court  said  it  deemed  it  unnecessary  to  criticise  the 
case  of  Jordan  v.  Corey,*  as  it  thought  it  wlioUy  unsup- 
ported by  authority.*  Mr.  Justice  Baldwin,  in  delivering 
the  opinion  of  the  court,  thus  forcibly  presented  the  ques- 
tion: "It  is  contended,  however,  that  this  certificate  may, 
when  completed  and  recorded,  and  after  it  has  left  the 
hands  of  the  officer,  be  altered  or  amended,  or  an  entirely 
new  certificate  be  made,  and  this  we  presume — for  we  see 
no  limitation  to  the  principle — at  any  distance  of  time,  at 
least,  so  long  as  he  continues  in  office.  The  statute  seems 
to  contemplate  but  one  certificate.  It  speaks  of  but  one. 
That  certificate  is  evidence  for  certain  purposes;  but  what 
would  be  the  efii"ect  if  several  certificates  were  allowed, 
some  qualifying  or  contradicting  the  rest,  might  not  be  so 
easy  to  determine.  If  two  could  be  given,  why  not  a 
dozen?  If  within  six  months,  why  not  within  six  years? 
If  the  certificate  amendatory  of  the  former,  why  not  in  con- 
tradiction of  it,  denying  all  acknowledgment  of  the  deed? 
If  in  respect  to  one  class  of  deeds,  why  not  to  all?  And 
what  would  this  lead  to  but  the  putting  all  land  titles  in 
the  power  of  unscrupulous  notaries,  or  leaving  tliem  to  the 
mercies  of  their  memories?  These  certainly  are  serious 
questions.  We  should  have  some  very  strong  reasons  or 
weighty  authorities  to  sustain  a  proposition  out  of  which 
such  results  may  grow.  We  have  been  furnished  with 
only  two  cases  which  seem  to  approach  the  principle  con- 

'  Citing  McKellar  v.  Peck,  39  Tex.  381 ;  Peck  v.  McKellar,  33  Tex.  234. 

2  Stone  V.  Sledge,  87  Tex.  49;  47  Am.  St.  Rep.  65,  per  Gaines,  A.  J. 

3  2  Ind.  385;  52  Am.  Dec.  516. 

*  Bours  V.  Zachariah,  11  Cal.  281,  298;  70  Am.  Dec.  779.  In  Griffith 
V.  Ventress,  91  Ala.  366,  24  Am.  St.  Kep.  918,  the  court  say  that  Bours 
V.  Zachariah,  supra,  is  directly  in  point,  and  ad(;pt  its  reasoning. 
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tended  for  by  the  appellants.  This,  itself,  is  no  inconsid- 
erable argument  against  the  pretension.  Very  many 
controversies  have  grown  out  of  the  alleged  defective 
acknowledgments,  and  most  of  these  have  been,  perhaps, 
in  consequence  of  misprision  or  fault  of  the  notaries  or 
other  officers  certifying.  Some  of  these  have  been  hard 
cases  upon  purchasers.  The  rights  of  the  wife  have  often, 
indeed,  in  most  of  the  cases,  been  recognized  and  main- 
tained. If  the  sense  of  the  profession  and  the  bench  had  ■ 
not  been  decidedly  against  the  power  of  the  officer  to 
amend  the  certificate,  it  is  very  strange  that  the  attempt 
had  not  been  made  to  amend  it;  especially  as  will  be 
shown  hereafter,  as  it  has  been  frequently  attempted  to 
prove  the  facts  omitted  by  parol;  and  that,  too,  by  the 
evidence  of  the  notary.  By  how  much  speedier  a  pro- 
cess could  all  this  have  been  effected,  if  a  notary's  certili- 
cate  could  at  once  have  been  amended,  or  a  new  one  made 
out.  The  ground  upon  which  the  power  in  question  is 
rested,  is  that  the  certificate  of  a  notary  is  an  act  in  pais, 
which  he  may  exercise  by  virtue  of  his  office,  and  at  any 
time  while  in  office;  and  that  the  amending  of  his  acts  is 
in  pursuance  of  the  same  general  authority  which  enables 
him  to  do  them.  But  we  think  this  is  not  correct.  A 
notary  derives  his  power  from  the  statute  over  these  sub- 
jects. The  special  duty  and  authority  of  taking  and  cer- 
tifying acknowledgments  is  given  him.  But  he  acts  as  an 
officer  with  a  special  authority  for  each  particular  case. 
He  is,  in  other  words,  acting  as  under  a  special  commis- 
sion for  that  case,  clothed  with  a  limited  statutory  power. 
He  is  to  take  the  acknowledgment  and  certify  it  as  parts  of 
the  same  transaction.  After  taking  the  acknowledgment 
and  making  and  delivering  the  return,  his  functit)ns 
cease,  and  he  is  discliarg-ed  from  all  further  authority. 
He  has  exhausted  his  wiiole  j)Ower  over  the  subject,  as 
much  as  a  special  commissioner,  created  for  a  particular 
purpose  after  the  adjournment,  or  a  court  after  the  lapse 
of  the  term.  If  we  were  to  look  to  analogies,  we  see 
nothing  which  upholds  this  pretension.     If,  as  in  some  of 
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the  States,  particular  officers  clothed  with  authority  to 
take  depositions  return  them  to  court,  it  would  scarcely 
be  contended  that  they  had  the  power,  months  afterward, 
to  amend  them,  or  to  make  return  of  new  facts  not  appear- 
ing on  the  return,  when  they  closed  the  commission;  nor 
could  any  other  officer,  except  by  virtue  of  some  statutory 
power,  after  he  had  made  return  of  Ids  proceedings;  nor 
officers  charged  with  special  inquisitions."  Tliis  is  set- 
tled law  in  California.  In  a  recent  case  where  the  prin- 
ciple was  affirmed,  and  this  case  cited,  Mr.  Justice 
McKee  observed:  "In  taking  the  acknowledgment  the  of- 
ficer acts  judicially;  and  if  he  blunders  in  certifying  to 
an  acknowledgment  duly  made,  or  makes  a  defective  or 
false  certificate,  he  cannot  alter  or  amend  it,  because  after 
taking  the  acknowledgment  and  delivering  the  return, 
his  functions  cease  and  he  is  discharged  from  all  further 
authority."  ' 

1  Wedel  V.  Herman,  59  Oal.  507,  514.  See,  also,  Durfee  v.  Garvey,  65 
Cal.  406.  In  Elwood  v.  Klock,  13  Barb.  50,  the  court,  per  Allen,  J., 
after  referring  to  the  various  acts  concerning  the  acknowledgment  of 
deeds  by  married  women,  said:  "In  eacli  of  the  acts  referred  to,  the 
certificate  of  the  officer  that  the  acknowledgment  of  the  execution  of  the 
conveyance  was  made  upon  a  private  examination  of  the  wife  apart  from 
her  im^band,  was  made  essential  to  the  operation  of  the  deed.  Without 
this  certificate  no  estate  of  a  feme  covert  could  pass  by  deed.  The  law 
required  not  only  the  private  examination,  but  it  also  required  the  cer- 
tificate of  the  fact  to  be  made  at  the  time,  and  as  a  part  of  the  transac- 
tion, and  the  fact  could  not  under  these  statutes  be  made  to  appear 
except  by  the  certificate.  The  certificate  took  the  place  of  the  record  of 
the  examination  in  open  court,  and  performed  the  same  office:  See  Elliot 
V.  Piersol,  1  Peters,  328.  In  the  revision  of  the  Laws  of  1830,  the  same 
provision  was  substantially  re-enacted.  The  language  employed  is 
slightly  different,  and  the  provision  in  relation  to  a  certificate  is  placed 
in  a  section  by  itself.  It  is  provided:  (1)  That  no  estate  of  a  married 
woman  shall  pass  by  any  conveyance  not  acknowledged  as  required  by 
the  act;  and  (2)  that  the  officer  who  shall  take  such  acknowledgment 
shall  indorse  a  certificate  thereof,  signed  by  himself  on  the  conveyance, 
and  in  such  certificate  shall  set  forth  the  matters  therein  before  required 
to  be  done :  1  Rev.  Stats.  758,  §^  10,  15.  The  statute  still  looks  to  the 
certificate  as  containing  the  evidence  that  its  requirements  have  been 
complied  with  to  enable  the  deed  to  become  operative.  The  execution 
of  a  deed  by  one  not  under  disabilities  may  be  operative  to  pass  an  estate 
without  an  acknowledgment,  and  the  execution  may  be  proved  by  any 
competent  evidence.     Not  so  of  a  deed  of  a,  feme  covert.    No  estate  passes 
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§  543.  In  Illinois  a  mistake  in  a  certificate  of  acknowl- 
edgment can  \je  corrected  only  by  the  parties  reackiu»wl- 
edging  the  deed.  The  oflicer  cannot  himself  alter  or 
amend  his  certificate.*  In  that  case  it  was  contended  that 
a  subsequent  certificate  of  the  acknowledgment  of  a  mar- 
ried woman,  written  by  the  officers  some  years  after  the 
making  of  the  first,  cured  the  defective  certificate,  even  if 
there  was  no  reacknowledgment  of  the  deed.  But  the  court 
responded:  "  We  liave  been  referred  to  no  precedent  for 
such  action,  and  we  would  confidently  expect  that  none 
could  be  found.    Anciently,  such  acknowledgments  could 

except  the  conveyance  is  acknowledged  as  required  by  law.  The  dis- 
abilities of  the  wife  are  only  removed  by  a  strict  compliante  with  the 
statute.  As  no  deed  can  be  recorded  except  upon  a  proper  certificate  of 
acknowledgment,  a  deed  of  a  feme  covert  cannot  take  eff.'ct  for  any  pur- 
pose except  upon  a  like  certificate.  A  deed  cannot  oe  recorded  upon 
parol  proof  of  its  proper  acknowledgment;  neither  can  the  estate  of  a 
married  woman  pats  by  parol  evidence  of  the  acknowledgment  of  the 
execution.  If  the  acknowledgment  can  be  establislied  by  the  examina- 
tion of  the  officer  as  a  witness,  years  after  the  transaction,  it  may  be 
established  by  the  testimony  of  any  other  credible  witness  who  may 
have  knowledge  of  it,  and  perhaps  by  the  admission  of  the  wife  herself 
to  a  third  person  that  the  requirements  of  the  statute  had  been  complied 
with;  thus  substituting  parol  evidence,  or  a  verbal  admission,  for  the 
solemn  and  formal  written  evidence  required  by  statute.  There  is  no 
evidence  that  the  revisers  or  the  legislature  de.sit;ned  to  change  the 
effect  of  tlie  former  statutes  upon  this  subject.  The  change  in  the 
language  does  not  necessarily  imply  a  change  in  the  statutes  revised: 
Crosswell  v.  Crane,  7  Barb.  191,  and  cases  cited  at  p;'ge  195.  I  think 
that  a  conveyance  of  a  married  woman  can  only  become  operative  upon 
her  private  examination  before  a  proper  officer,  duly  certified  by  him, 
and  that  it  cannot  be  established  by  parol :  See  2  Oowen  &  Hill's  Notes 
(Ist  ed.),  1247,  n.  874.  A  deed  duly  acknowledged  may  be  read  in  evi- 
dence upon  the  certificate  of  the  acknowledgment,  without  further  evi- 
dence of  its  execution  ;  but  I  apprehend  that  if  the  certificate  omitted 
to  state  some  essential  fact — as,  for  instance,  that  the  officer  knew  the 
grantor,  or  the  subscril)ing  witness,  if  the  execution  was  proved  bv  him 
— it  could  not  be  helped  out  by  evidence  of  the  fact  omitted,  so  as  to  en- 
title the  deed  to  be  read  in  virtue  of  the  certificate  thus  fortified.  The 
acknowledgment  is  a  nullity  unless  properly  certified." 

1  Merritt  v.  Yates,  71  HI.  639;  22  Am.  Rep.  128.  If  the  officer  joins 
the  wife  in  the  same  certificate  as  her  husband,  he  lannot,  after  the 
deed  has  been  once  delivere<l  and  recorded,  add  a  seimrate  certilicnte  for 
her,  unless  she  be  present  and  reacknowledge  the  deed:  Hodges  v.  Wiu- 
Bton,  95  Ala.  514;  36  Am.  St.  Kep.  241. 
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only  be  taken  in  open  court,  and  entered  on  the  records 
of  the  court  in  proceedings  tedious,  expensive,  and  en- 
cumbered with  much  form.     It  was  at  that  time  regarded 
of  too  much  moment  to  be  left  to  the  loose  and  uncertain 
action  of  unskillful  persons,  and  the  title  to  property  held 
by  married  women  was  guarded  with  such  care  as  only 
to  permit  it  to  be  divested  by  the  judgment  of  a  court  of 
record.     Justices  of  the  peace  and  the  other  enumerated 
officers   have,  however,  under   our  laws,  been    intrusted 
with  the  power  to  take  and  certify  such  acknowledgments, 
and  when  in  conformity  with  the  statute,  the  act  is  clothed 
with  the  same  force  and  effect  that  was  anciently  produced 
by  a  court  of  record.     It  is  said  that  courts  of  record  per- 
mit amendments  to  their  records,  sheriffs  to  amend  their 
returns,   and   compel   officers    by  mandamus  to    perform 
legal  duties.     There  is  no  rule  more  rigidly  enforced  than 
that  tbe  opposite  party  must  have  notice  in  all  cases  of 
amendments  of  records  in  matters  of  substance,  and  the 
amendment  here  is  of  the  very  essence  of  the  conveyance 
itself.     And  it  is  true  that  the  court  in  a  proper  case,  and 
on  notice  to  the  opposite  party,  will  permit  the  sheriff  to 
amend  his  return.^     But  we  are  aware  of  no  statute  or 
common-law  practice  which  authorizes  or  in  any  manner 
sanctions  the  right  of  justices  of  the  peace  to  amend  their 
records  after  they  once  have  been  made.     To  allow  a  jus- 
tice to  make  alterations  and  changes  in  his  records  at  will, 
and  according  to  his  whim,  would  be  fraught  wdth  evil 
and  wrong  that  would  be  oppressive.     Such  a  power  has 
not  been  intrusted  to  the  higher  courts,  and  cannot  be 
exercised  by  these  inferior  jurisdictions.     The  case  sup- 
posed of  compelling  a  justice  of  the  peace  who  refuses  to 
make    any  certificate  by   mandamus  is  not   parallel  with 
this  case.     Here,  the  justice  of  the  peace,  at  the  time, 
granted  his  certificate,  and  it  imports  verity.     We  do  not 
concede  that  the  Circuit  Court  has  power  to  compel  a  jus- 
tice of   the    peace,  by  mandamus,  to  correct  a  judgment 
when  entered,  by  mistake,  for  too   large  or  too    small  a 

1  Citing  O'Conner  v.  Wilson,  57  111.  226. 
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sum,  or  to  correct  a  certificate  of  acknowledgment  in 
which  a  mistake  has  occurred.  Such  a  process  cannot 
be  used  to  correct  judgments  of  inferior  courts,  and  the 
acknowledgment  and  certificate  take  the  place  of  the  judg- 
ment  of  former  times,  and  import  verity,  and  cannot  be 
contradicted  any  more  than  can  a  judgment.  It  may  be, 
that  the  carelessness  of  the  justice  has  produced  hardship 
and  wrong,  but  that  is  not  a  ground  for  violating  rules 
that  have  governed  the  purchase  and  sale  of  real  estate 
from  the  organization  of  our  State.  The  defendant  must 
be  left  to  his  action  against  the  justice,  or  on  the  cove- 
nants in  the  deed,  or  any  other  remedy  he  may  have  in 
law  or  in  equity."  ^ 

§  544.  In  Virginia,  a  suit  was  brought  by  a  widow  to 
have  her  dower  assigned  to  her  in  certain  lands  conveyed 
in  a  j)revious  deed,  but  the  certificate  of  acknowledgment 
of  which,  so  far  as  it  related  to  her,  was  defective.  One 
of  the  defendants  filed  an  answer  in  which  it  was  alleged 
that  she  had  really  made  a  perfect  acknowledgment,  but 
that  the  certificate,  through  accident  and  mistake,  did  not 
set  out  the  true  facts.  The  answer  was  rejected  because 
it  was  sought  to  prove  by  parol  testimony  what  could 
only  be  proved  by  the  record.  The  defendant  then 
offered  to  file  an  answer,  in  which  it  was  stated  that  since 
the  filing  of  the  former  answer,  that  application  had  been 
made  to  the  clerk  who  took  the  acknowledgment  to  make 
a  full  record  of  his  action,  which  he  did  of  the  date  of  the 
former  certificate,  and  that  the  deed  with  the  subsequent 
certificate  had  again  b^en  recorded.  But  the  court  re- 
jected the  answer,  holding  that  the  certificate  could  not  be 

'  Merritt  v.  Yates,  supra,  per  Walker,  J.  And  to  the  same  effect,  see 
Enterprise  Transit  Co.  v.  Sheedy,  103  Pa.  St.  40L';  49  Am.  Rep.  130; 
Griffith  V.  Ventress,  91  Ala.  366:  24  Am.  St.  Rep.  918;  Cox  v.  Holcomb, 
87  Ala.  589;  13  Am.  St.  Rep.  79;  Sharpe  r.  Orme,  61  Ala.  1'63;  Scott  v, 
Simmons,  70  Ala.  357;  Rogers  r.  Adams,  66  Ala.  6U0;  Miller  r.  Marx,  55 
Ala.  338;  Cahall  v.  Citizens'  IMiit.  Building  etc.  Assn.,  61  Ala.  232;  Cres_ 
Bona  etc.  Assn.  v.  Sowers,  134  Pa.  St.  354;  Manufacturers  N.  Y.  Co. 
V.  Douglass,  130  Pa.  St.  283;  First  Nat.  Bank  v.  I'aul.  75  Va.  594;  40  Am. 
Rep.  740;  Stone  v.  Sledge,  87  Tex.  49  j  47  Am.  St.  Rep.  65. 
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amended,  and  that  the  amended  certificate  was  not  an 
official  act.^ 

§  545.     In  the  Supreme  Court  of   the  United  States 

it  was  said  relative  to  the  power  of  an  officer  to  amend 
the  certificate  of  acknowledgment  of  a  married  woman: 
"Had  the -clerk  authority  to  alter  the  record  of  his  certifi- 
cate of  the  acknowledgment  of  the  deed  at  any  time  after 
the  record  of  the  deed  was  made?  We  are  of  opinion  he 
had  not.  We  are  of  opinion  he  acted  ministerially,  and 
not  judicially,  in  the  matter.  Until  his  certificate  of  the 
acknowledgment  of  Elliott  and  wife  was  recorded,  it  was 
in  its  nature  but  an  act  in  pais,  and  alterable  at  the 
pleasure  of  the  officer.  But  the  authority  of  the  clerk  to 
make  and  record  a  certificate  of  the  acknowledgment  of 
the  deed  was  functus  officio,  as  soon  as  the  record  was 
made.  By  the  exertion  of  his  authority,  the  authority 
itself  became  exhausted.  The  act  had  become  matter  of 
record,  fixed,  permanent,  and  unalterable;  and  the  remain- 
ing powers  and  duties  of  the  clerk  were  only  to  keep  and 
preserve  the  record  safely.  If  the  clerk  may,  after  a  deed 
together  with  the  acknowledgment  or  probate  thereof 
have  been  committed  to  record,  under  color  of  amend- 
ment, add  anything  to  the  record  of  the  acknowledgment, 
we  can  see  no  just  reason  why  he  may  not  also  subtract 
from  it.  The  doctrine  that  a  clerk  may,  at  any  time, 
without  limitation,  alter  the  record  of  the  acknowledg- 
ment of  a  deed  made  in  his  office,  would  be,  in  practice, 
of  very  dangerous  consequence  to  the  land  titles  of  the 
country,  and  cannot  receive  the  sanction  of  this  court."  ^ 

§  546.  Comments. — We  have  presented  the  principal 
decisions  on  either  side  of  this  question  at  considerable 
length,  because  the  question  is  one  of  importance.  In  most 
of  the  cases,  the  question  has  been  raised  in  relation  to 
the  certificates  of  married  women,  but  the  rule  must  aliect 

^  First  National  Bank  of  Harrisonburg  v.  Paul,  75  Va.  594,  600;  40  Am. 
Eep.  740.     See,  also,  McMullen  v.  Eajjan,  21  W.  Va.  233. 
»  Elliot  V.  Piersol,  1  Peters,  328,  341. 
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and  govern  all  acknowledgments.  As  the  acknowledg- 
ment of  a  married  woman  is  a  part  of  the  deed,  one  of  the 
acts  essential  to  the  validity  and  operation  of  her  con- 
veyance, a  defect  in  the  certificate  of  acknowledgment 
is  a  defect  in  the  deed  itself.  Hence,  in  the  case  of  an 
acknowledgment  of  a  married  woman,  the  right  to 
amend  a  defective  certificate  is  the  right  to  amend  the 
deed.  To  say  that  such  a  power  exists  in  the  officer 
who  took  the  acknowledgment,  is  to  say  that  he  possesses 
the  power  of  giving  etlicacy  to  the  inoperative  act  of 
a  married  woman,  without  her  consent.  It  must  be 
obvious,  therefore,  that,  at  least  so  far  as  the  certificate 
of  acknowledgment  of  a  married  woman  is  concerned, 
a  defective  certificate  cannot  be  amended.  The  same 
rule,  we  conceive,  must  apply  to  the  acknowledgments 
of  persons  sui  juris.  Between  the  parties  the  deed 
is  valid  and  effectual  with  a  defective  acknowledgment 
or  with  none  at  all.  But  if  the  certificate  of  acknowl- 
edgment does  not  substantially  comply  with  the  statute, 
the  deed  when  recorded  does  not  impart  notice,  and  can- 
not, without  proof  of  its  execution,  be  introduced  in  evi- 
dence. It  certainly  would  be  a  dangerous  practice  to 
allow  the  certificate  of  acknowledgment  to  be  amended 
by  inserting  some  essential  statement  that  liad  been 
omitted,  so  as  to  convert  a  defective  and  ineffectual  cer- 
tificate of  acknowledgment  into  a  valid  and  operative  one. 
If  such  a  power  exists,  the  rights  of  third  persons  ac- 
quired before  the  amendment  might  be  seriously  affected. 
Besides,  as  was  observed  in  one  case,  the  right  to  add  a 
statement  to  the  certificate  carries  with  it  the  right  to  de- 
tract from  it,  to  strike  out  some  material  statement  essen- 
tial to  its  validity.  For  if  the  right  to  amend  exists  at 
all,  the  officer  must  have  the  unqualified  power  of  deter- 
mining in  what  particulars  the  certificate  requires  altera- 
tion or  correction.  In  the  opinion  of  the  writer,  therefore, 
the  safest  and  soundest  rule  is  that  after  the  certificate 
has  left  the  officer's  hands,  he  possesses  no  jiower,  with- 
out a  new  acknowledgment,  to  amend  or  alter  his  certifi- 

Dkeds.  Vol.  I. —  46a 
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cate.  As  long  as  the  instrument  remains  in  liis  hands  he 
can  write  a  dozen  certificates  if  he  desires,  and  correct 
them  in  any  manner  that  he  pleases,  but  after  he  has 
given  a  certificate,  and  the  papers  have  passed  out  of  his 
hands,  his  power  over  them  ceases.  This  is  a  reasonable 
rule,  for  in  all  cases  a  new  acknowledgment  can  be  made 
if  the  grantor  himself  desires  to  correct  a  defective  certif- 
icate, and  if  he  does  not  desire  to  do  so,  the  officer  should 
not  be  given  the  right  of  his  own  volition  to  eff"ect  the  re- 
sult. There  is  one  consideration  that  does  not  seem  to 
have  been  noticed,  and  that  is  this:  Suppose  there  has 
been  no  new  acknowledgment,  but  the  officer  has  cor- 
rected the  certificate  with  the  grantor's  consent — has,  for 
instance,  informed  him  of  the  fact,  and  the  grantor  as- 
sented to  it.  It  might  be  said  in  a  case  of  this  kind,  it 
seems  to  us,  if  the  rights  of  others  had  intervened,  that 
the  grantor  would  be  estopped  from  attacking  the  certifi- 
cate for  the  reason  that  it  would  not  have  been  amended, 
save  for  his  consent.^ 

§  547.  Proof  by  subscriWngr  witness. — It  is  generally- 
provided  that  the  execution  of  an  instrument  may  be 
proven  by  the  oath  of  a  subscribing  witness.  The  certifi- 
cate should  state  that  the  witness  was  present  at  the  time 
at  which  the  deed  was  executed.^  Where  a  deed  is  at- 
tested by  two  witnesses,  an  affidavit  stating  that  the  wit- 
ness saw  the  grantor  sign,  seal,  and  deliver  the  deed  at  the 
time  and  for  the  purposes  therein  mentioned,  that  he  saw 
the  other  sign  as  a  witness,  and  that  he  also  signed  as  a 
witness,  each  in  the  presence  of  the  other,  is  sufficient 
proof  of  its  execution.^  But  an  affidavit  that  the  witness 
saw  the  grantor  "assign"  the  deed,  meaning,  of  course, 
sign,  is  not  sufficient,  as  it  is  silent  on   the  question  of 

^  In  accordance  with  the  views  above  stated,  it  was  held  in  a  recent 
case  that  an  officer  who  has  made  a  defective  certificate  of  a  married 
woman's  acknowledgment  to  a  deed  cannot  correct  tlie  defect  after  the 
expiration  of  his  term,  although  he  still  holds  the  office  by  virtue  of  a 
re-election:  Griffith  v.  Ventress,  91  Ala.  366;  24  Am.  «t.  Rep.  918. 

*  Norman  v.  Wells,  17  Wend.  136. 

»  Green  v.  Glass,  29  Ga.  246. 
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delivery.'  Generally  the  subscribing  witness  must  he 
personally  known  to  the  odicer  taking  the  acknowleclg. 
ment  to  be  the  person  whose  name  is  subscribed  as  a  wit- 
ness, or  it  must  be  proven  that  he  is  such  by  the  oath  of 
some  credible  witness.^  But  in  some  cases  it  is  held  that 
it  is  not  necessary  for  the  certificate  to  state  either  of 
these  facts,  but  that  it  will  be  presumed  that  the  officer 
taking  the  acknowledgment  had  satisfactory  evidence  of 
the  identity  of  the  person  purporting  to  be  the  subscrib- 
ing witness.^  A  certificate  stating  that  the  witness  "tes- 
tified that  he  saw  the  within  grantor  sign  the  same,"  but 
which  fails  to  show  that  the  witness  stated  that  he  knew 
the  person  who  executed  the  deed,  is  not  sufficient.* 

1  Doe  V.  Lewis,  29  Ga.  45. 
»  See  Cal.  Civil  Code,  ^  1196. 

•  See  Jackson  v.  Harrow,  11  Johns.  434;  Kellop;g  v.  Vickory,  1  Wend. 
406;  Johnson  v.  Prewitt,  32  Mo.  553;  Jackson  v.  Phillips,  9  Cowen,  ;i4. 

*  Jackson  v.  Osborn,  2  Wend.  555;  20  Am.  Dec.  649.  And  see  Gillett 
V.  Stanley,  1  Hill,  121.  See  as  to  a  sufficient  compliance  with  the  North 
Carolina  statute,  Starke  v.  Etheridge,  71  N.  C.  243.  A  certi6cate  stating 
that  a  person  appeared  and  swore  that  he  was  well  acquainted  with  the 
handwriting  of  the  subscribing  witnesses  "having  frequently  seen  each" 
of  them,  and  that  one  of  them  was  dead,  and  the  other  had  been  a  non- 
resident of  the  State  for  many  years,  is  fatally  defective,  because  it  does 
not  state  that  the  signatures  are  in  the  handwriting  of  the  witnesses: 
Anderson  v.  Logan,  99  N.  C.  474;  6  S.  E.  Eep.  704. 
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